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WRIT  OP  PROHIBITION  IN  A  MVOROD  PROGEEDINC. 

Court  of  Appeals  for  Hamilton  County. 

State  of  Ohio,  on  the  Relation  of  Marie  Oellneb,  v.  Joseph 
B.  Kelley,  Judge  of  the  Insolvency  Court. 

Decided,  March  20,  1916. 

Prohibition — Action  for  a  Writ  of — In  a  Proceeding  for  Divorce  Where 
Jurisdiction  Was  Denied — High  Prerogative  of  a  Writ  of  Prohibition 
— Can  Not  be  Made  to  Serve  the  Purpose  of  a  Writ  of  Error — WTien 
it  May  be  Invoked — Power  to  Create  a  Court  Implies  Power  to 
Change  its  Jurisdiction — Pending  Cases  Where  Jurisdiction  is  With- 
drawn — And  no  Provision  Made  for  Their  Transfer  to  Another 
Court — Are  Terminated  and  Should  be  Held  for  Naught, 

The  amendment  of  Section  1637,  General  Code,  of  February  17^  1914 
(104  Ohio  Laws,  179),  operated  to  withdraw  from  the  Court  of 
Insolvency  of  Hamilton  County  jurisdiction  to  hear  and  determine 
actions  for  divorce  and  alimony  after  December  31,  1914,  even 
though  pending  at  that  date. 


J.  O.  DeFosset,  for  relator. 

C.  W.  Baker  and  Jos.  B.  KelUy,  contra. 


COURT  OP  APPEALS. 


State,  ex  rel,  v.  KeMey,  Judge,  IVoL»5(NA) 

Jones  (Oliver  B.),  J.  " 

This  is  an  action  for  a  writ  of  prohibition  brought  by  the 
state,  on  the  relation  of  Marie  Gellner,  as  relator,  against  Joseph 
B.  Eelley,  jndge  of  the  Insolvency  Court  of  Hamilton  County, 
Ohio,  as  respondent,  to  prevent  him  as  such  judge  from  proceed- 
ing to  hear  and  determine  a  certain  divorce  proceeding  in  said 
court  in  which  said  relator  is  the  defendant. 

It  is  averred  in  the  petition  and  admitted  in  the  answer  that 
on  August  20,  1914,  a  petition  for  divorce  was  filed  in  said 
insolvency  court  by  one  John  Gellner  against  his  wife,  Marie 
Oellner,  the  relator  herein,  as  defendant;  that  on  August  29th, 

1914,  «aid  Marie  (}ellner  filed  an  answer  and  cross-petition  in 
said  cause  praying  for  divorce  and  alimony;  that  on  February 
18,  1915,  an  amended  petition  was  filed  by  said  plaintiff;  and 
on  May  21,  1915,  said  defendant  was  granted  leave  to  withdraw 
her  original  answer  and  cross-petition  and  file  an  amended  an- 
swer, which  was  thereupon  done. 

It  appears  that  an  order  was  made  by  said  court  on  Septem- 
ber 19,  1914,  requiring  the  plaintiff  in  said  cause  to  pay  the 
defendant,  as  alimony,  for  the  support  of  herself  and  minor 
children,  the  sum  of  $4.50  every  week,  and  that  on  February  5, 

1915,  charges  in  contempt  were  filed  against  said  plaintiff  for 
the  failure  to  pay  said  alimony;  and  that  said  cause  was  on 
September  15,  1915,  heard  in  part  by  said  insolvency  court-  It 
is  averred  by  plaintiff  that  at  such  hearing  testimony  was  offered 
by  plaintiff  to  show  that  he  lived  in  the  village  of  Dakota,  state 
of  West  Virginia,  with  his  wife  and  children  and  the  family  of 
defendant's  father  and  mother,  from  about  November,  1912, 
to  March,  1914,  and  that  he  had  not  been  a  resident  of  the  state 
of  Ohio  for  a  year  prior  to  the  filing  of  his  petition  on  August 
20,  1914.  Said  relator  avers  that  at  the  conclusion  of  plaintiff's 
testimony  in  said  divorce  trial  defendant  moved  for  a  dismissal 
of  plaintiff's  petition,  which  motion  was  overruled,  and  defend- 
ant then  offered  testimony  as  to  the  residence  of  plaintiff  and  at 
the  conclusion  of  all  the  testimony  again  moved  the  court  to 
dismiss  the  plaintiff's  petition,  for  want  of  jurisdiction,  which 
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said  motion  was  overruled,  to  which  ruling  defendant  then  ex- 
cepted, and  the  cause  was  thereupon  continued  by  the  court, 
for  further  hearing,  to  January  15,  ]  916. 

Under  Section  1637,  General  Code,  courts  of  insolvency  were 
given  jurisdiction  concurrent  with  the  court  of  common  pleas 
in  certain  matters,  and  among  others  in  ''actions  for  divorce 
and  alimony."  On  February  6,  1914,  an  act  was  passed  by  the 
General  Assembly  entitled: 

"An  act  to  amend  Section  1637  of  the  General  Code  to  take 
away  the  jurisdiction  of  the  Insolvency  Court  of  Hamilton 
County  in  divorce  and  alimony  cases." 

By  this  act  Section  1637  was  re-enacted  in  its  original  form, 
except  that  in  paragraph  9  thereof  where  certain  matters  were 
enumerated  in  which  said  court  of  insolvency  was  given  juris- 
diction, after  the  words  **and  actions  for  divorce  and  alimony" 
were  added  the  words: 

"except  the  court  of  insolvency  in  Hamilton  county  shall 
not  have  jurisdiction  in  actions  for  divorce  and  alimony  after 
December  31st,  1914." 

Relator  prays  for  a  writ  of  prohibition  against  proceeding 
in  said  divorce  action  upon  two  grounds: 

1.  The  Court  of  Insolvency  in  Hamilton  County  has  had 
00  jurisdiction  in  the  subject-matter  of  the  action  since  Decem- 
ber 31,  1914. 

2.  The  said  court  has  no  jurisdiction  of  the  action  for  the 
reason  that  the  plaintiff  was  not  a  resident  of  Ohio  for  at  least 
one  year  before  filing  his  petition.     (General  Code,  11980.) 

The  writ  of  prohibition  is  a  remedy  brought  into  the  juris- 
prudence of  Ohio  by  amendments  to  the  Constitution  which  be- 
came effective  January  1,  1913.  Original  jurisdiction  in  prohi- 
bition is  vested  in  courts  of  appeals  by  Section  6,  Article  IV  of 
the  Constitution.  No  statutory  provisions  have  as  yet  been  en- 
acted laying  down  rules  of  procedure  for  the  exercise  of  this 
jurisdiction. 
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Cases  of  prohibition  have,  however,  been  entertained  both  in 
courts  of  appeals  and  in  the  Supreme  Court.  The  case  of  Ex 
Parte  Oldham,  19  C.C.(N.S.),  270,  was  one  in  which  it  was 
sought  to  restrain  the  judges  of  the  courts  of  common  pleas  from 
acting  as  a  conservancy  court.  The  case  of  State,  ex  rel  Berry, 
V.  Cushing,  fudge,  decided  by  this  court, /^^Z,  was  an  action  in 
which  it  was  sought  to  prohibit  a  judge  of  the  common  pleas 
court  from  proceeding  to  hear  a  motion  to  dissolve  an  attach- 
ment on  appeal  from  the  Municipal  Court  of  Cincinnati. 

Two  cases  in  prohibition  have  recently  been  decided  by  the 
Supreme  Court.  The  syllabus  of  each  of  these  cases  is  to  be 
found  in  No.  49,  Ohio  Law  Reporter  for  March  6,  1916,  Vol.  13, 
pages  43  and  44 — ^being  State,  ex  rel  Oarrison,  v.  Brough  et  al, 
and  State,  ex  rel  Nolan,  v.  ClenDening.  In  these  cases,  in  which 
we  have  seen  advanced  copies  of  the  opinion  of  the  court  not 
yet  published,  the  object  and  use  of  the  writ  of  prohibition  is 
clearly  stated.  Paragraph  1  of  the  syllabus  of  the  first  named 
case  is  as  follows: 

"The  writ  of  prohibition  is  an  extraordinary  legal  remedy, 
whose  object  is  to  prevent  a  court  or  tribunal  of  peculiar,  limited 
or  inferior  power,  from  assuming  jurisdiction  of  a  matter  be- 
yond its  cognizance.  The  writ  can  not  be  made  to  serve  the 
purpose  of  a  writ  of  error  to  correct  mistakes  of  the  lower  court 
in  deciding  questions  of  law  within  its  jurisdiction.'* 

Paragraphs  2,  3  and  4  of  the  syllabus  of  the  second  case  are : 

'*2.  The  writ  of  prohibition  is  a  high  prerogative  writ  to  be 
used  with  great  caution  in  the  furtherance  of  justice  and  only 
where  there  is  no  other  regular,  ordinary  and  adequate  remedy. 

'*3.  The  writ  may  be  invoked  against  any  inferior  court  or 
inferior  tribunal,  ministerial  or  otherwise,  that  possesses  inci- 
dentally judicial  or  quasi  judicial  powers,  to  keep  such  courts 
and  tribunals  within  the  limits  of  their  own  jurisdiction. 

"4.  If  such  inferior  courts  or  tribunals  in  attempting  to 
exercise  judicial  or  quasi  judicial  power  are  proceeding  in  a 
matter  wholly  or  partly  outside  of  their  jurisdiction,  such  infe- 
rior courts  or  tribunals  are  amenable  to  the  writ  of  prohibition 
as  to  such  ultra  vires  jurisdiction." 
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If,  therefore,  the  court  of  insolvency  is  now  wholly  without 
jurisdiction  to  hear  and  determine  a  case  for  divorce  and  ali- 
mony, it  would  become  the  duty  of  this  court  to  allow  the  issue 
of  the  writ  to  prevent  it  from  undertaking  to  exercise-such  juris- 
diction. 

The  main  question  to  be  determined  is  whether  the  Court  of 
Insolvency  of  Hamilton  County  has  jurisdiction  to  try  an  action 
lor  divorce  and  alimony  after  December  31,  1914. 

The  Court  of  Insolvency  of  Hamilton  County  is  a  local  court 
established  by  act  of  the  General  Assembly  under  authority 
granted  by  Section  1,  Article  IV  of  the  Constitution.  The  con- 
stitutionality of  the  law  creating  it  was  upheld  in  State,  ex  rd, 
V.  Archibald,  52  0.  S.,  1.  An  amendment  to  the  act  conferring 
certain  jurisdiction  upon  it  (93  0.  L.,  669)  was  held  invalid  as 
being  obnoxious  to  Section  26,  Article  II,  in  so  far  as  it  at- 
tempted to  confer  exclusive  jurisdiction  on  that  court  of  various 
matters  within  the  jurisdiction  of  the  court  of  common  pleas. 

The  constitutionality  of  the  law  establishing  the  Insolvency 
Court  of  Cuyahoga  County,  which  is  similar  to  that  of  Hamilton 
county,  was  directly  sustained  in  State,  ex  rel,  v.  Block,  65  0.  S., 
370.  In  discussing  the  power  of  the  Legislature  in  respect  to  the 
establishment  of  such  courts  and  fixing  their  jurisdiction,  the 
court  uses  the  follomng  language  in  the  opinion  in  that  case, 
at  page  391 : 

**The  power  is  here  undoubtedly  granted  to  the  General  As- 
sembly to  create  courts  other  than  those  enumerated  in  the 
section;  and  the  material  inquiry  is,  what  other  courts  may  be 
so  created  ?  The  answer  is  found  in  the  language  of  the  section, 
which  is,  'such*  other  courts  *as  the  General  Assembly  may 
from  time  to  time  establish. '  That  language  vests  in  that  body 
luU  power  to  determine  what  other  courts  it  will  establish,  local, 
if  deemed  proper,  either  for  separate  counties  or  districts,  and 
to  define  their  jurisdiction  and  powers.  The  only  limitation 
placed  upon  the  exercise  of  that  power  is  that  the  courts  so 
established  shall  be  inferior  to  the  Supreme  Court,  subject,  of 
course,  to  the  further  qualification  that  no  legislation  can  alter 
the  judicial  system  established  by  the  Constitution,  nor  inter- 
fere with  the  courts  designated  by  that  instrument  as  the  recipi- 
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ents  of  the  judicial  power.  Apparently  there  could  have  been 
but  one  purpose  in  making  this  special  grant  of  legislative 
poiyer,  and  that  was  to  enable  the  General  Assembly  to  meet 
the  public  needs  for  additional  courts,  as  they  might  arise  in 
different  parts  of  the  state.  It  is  hardly  probable  that  it  was 
considered  or  contemplated  that  the  same  necessities  in  that 
respect  would  arise  at  the  same  time  in  all  parts  of  the  state. 
Hence,  the  power  was  given  to  establish  these  additional  courts 
from  time  to  time,  as  in  the  opinion  of  the  legislative  body  the 
public  exigencies  should  appear  to  render  necessary  or  proper." 

There  is,  therefore,  no  question  as  to  the  power  of  the  (Jeneral 
Assembly  to  create  or  to  abolish  such  a  court  as  it  may  deena 
best.  Its  right  to  abolish  such  a  statutory  court  at  any  time  was 
sustained  in  State,  ex  rel,  v.  Wright,  7  0.  S.,  333. 

The  entire  jurisdiction  of  such  a  court  must  be  derived  from 
the  statutes.  The  power  to  create  the  court  necessarily  implies 
the  duty  to  define  the  jurisdiction,  and  this  jurisdiction  can 
be  changed  by  proper  laws  from  time  to  time  as  the  General 
Assembly  may  determine. 

The  power  to  grant  a  divorce  is  a  statutory  and  not  a  common 
law  power.  14  Cyc,  581;  Olin  v.  Hungerford,  10  O.  S.,  268, 
270.  It  is  a  judicial  power,  not  legislative.  Bingham  v.  Miller, 
17  Ohio,  445. 

Under  Section  1637,  General  Code,  prior  to  its  last  amend- 
ment, the  court  of  insolvency  in  Hamilton  county  had  jurisdic- 
tion in  actions  of  divorce  and  alimony  concurrent  with  that 
of  the  court  of  conmion  pleas.  When  Section  1637  was  amended 
February  17,  1914  (104  O.  L.,  179),  becoming  effective  May  17, 
1914,  that  jurisdiction  was  distinctly  taken  away  after  December 
31, 1914.  The  language  is  so  explicit  that  there  can  be  no  doubt 
as  to  the  intention  of  the  Legislature;  and  this  is  made  more 
apparent,  if  that  were  possible,  by  the  fact  that  on  the  same  day 
Section  1639,  General  Code,  was  amended  to  provide  for  a  divi- 
sion of  "domestic  relations"  in  the  court  of  common  pleas  in 
Hamilton  county,  in  which  one  of  the  judges  of  that  court 
should  sit,  to  whom  should  be  assigned  all  juvenile  court  work 
and  all  divorce  and  alimony  cases  (104  0.  L.,  176).    Under  this 
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act  the  common  pleas  judge  to  be  elected  to  fill  the  division  of 
domestic  relations  would  become  vested  with  the  power  to  try 
such  cases  at  the  same  time  that  such  power  was  withdrawn  from 
the  insolvency  court. 

It  is  argued,  however,  that  no  provision  was  made  for  the 
transfer  of  pending  and  undisposed  of  cases,  from  the  insolvency 
to  the  common  pleas  court.  That  there  should  be  on  December 
31,  1914,  any  such  pending  cases  with  no  provision  for  transfer, 
is  to  be  deplored.  But  it  must  be  noted  that  this  amendment 
was  passed  more  than  ten  months  before  the  date  fixed  for  the 
withdrawal  of  this  jurisdiction.  The  divorce  suit  in  question 
here  was  filed  more  than  six  months  after  its  passage  and  over 
three  months  after  it  became  effective.  The  common  pleas  court 
then  had  concurrent  jurisdiction,  and  the  passage  of  this  act 
must  be  considered  as  notice  to  the  members  of  the  bar  and  the 
public  that  a  time  limit  had  been  fixed  for  the  trial  of  such 
actions  in  the  insolvency  court.  Where  parties  desired  to  run 
no  risk  of  having  their  proceedings  prove  abortive  because  of 
inability  to  secure  a  final  decree  during  the  year  1914,  they 
were  at  liberty  to  institute  such  proceedings  in  the  common  pleas 
court  where  there  was  a  continuing  jurisdiction.  Such  a  course 
was  probably  anticipated  by  the  General  Assembly  in  providing 
what  it  doubtless  deemed  a  sufScient  time,  before  the  withdrawal 
of  its  jurisdiction,  for  the  disposition  by  it  of  divorce  cases  then 
pending  in  the  insolvency  court. 

If  the  court  had  been  abolished  vdthout  any  provision  for 
transfer  of  cases  to  another  court,  there  could  have  been  no 
contention  that  it  should  persist  after  that  time  to  hear  and 
determine  cases  until  all  its  pending  cases  had  been  tried  and 
adjudged.  There  is  no  question  but  that  all  of  its  pending  cases 
would  have  been  terminated  and  held  for  naught.  The  same 
result  would  follow  the  withdrawal  of  its  jurisdiction  to  hear 
and  determine  any  particular  class  of  cases,  as  to  such  cases. 

''Whenever  a  statute  from  which  a  court  derives  its  jurisdic- 
tion in  particular  cases  is  repealed,  the  court  can  not  proceed 
under  the  repealed  statute,  even  in  suits  pending  at  the  time  of 
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the  repeal,  unless  they  are  saved  by  a  clause  in  the  repealing 
statute.  For  the  effect  of  the  repeal  of  a  statute  is  to  obliterate 
the  statute  repealed  as  completely  as  if  it  had  never  been  passed, 
and  it  must  be  considered  as  a  law  that  never  existed,  except  for 
the  purposes  of  those  actions  or  suits  which  were  commenced, 
prosecuted  and  concluded  while  it  was  an  existing  law.  This 
lule  holds  true  until  the  proceedings  have  reached  a  final  judg- 
ment in  the  court  of  last  resort,  for  this  court,  when  it  comes 
to  pronounce  its  decision,  conforms  to  the  law  then  existing, 
and  may,  therefore,  reverse  a  judgment  which  was  correct  when 
pronounced  in  the  subordinate  tribunal  whence  the  appeal  was 
taken,  if  it  appears  that  pending  the  appeal  a  statute  which  was 
necessary  to  support  the  judgment  of  the  lower  court  has  been 
withdrawn  by  an  absolute  repeal.  If  the  only  law  purporting 
to  confer  jurisdiction  upon  the  court  to  try  the  case  is  void,  then 
all  the  acts  of  the  court  are  without  authority  and  also  void.  In 
such  case  no  intendment  of  the  law,  or  presumption  of  fact,  can 
be  made  in  favor  of  its  jurisdiction."  (7  R.  C.  L.,  1031.)  Ball 
V.  Tollman,  135  Cal.,  375;  Hunt  v.  Jennings,  5  Blackf.  (Ind.), 
195;  Todd  V.  Landry,  12  Am.  Dec.  (La.),  479,  and  see  note  on 
page  480  and  cases  there  cited. 

''The  repeal  of  aU  statutes  relating  to  divorce  deprives  the 
courts  of  their  jurisdiction  in  divorce  actions  and  terminates 
their  jurisdiction  even  in  pending  actions  unless  the  repealing 
act  contains  a  saving  clause."  (14  Cyc,  583.)  Or  ant  v.  Grant, 
12  S.  C,  29. 

If  the  law  purporting  to  confer  jurisdiction  on  the  court  to 
try  a  case  is  void,  no  intendment  of  law  or  presumption  of  fact 
can  be  made  in  favor  of  its  jurisdiction.  A  decree  of  divorce 
granted  without  jurisdiction  of  the  subject-matter  is  void.  In 
re  Christiansen,  17  Utah,  412. 

It  is  contended,  however,  that  the  general  saving  clause  found 
in  Section  26,  General  Code,  must  be  considered  as  applying 
to  all  cases  for  divorce  and  alimony  pending  in  the  insolvency 
court  January  1,  1915,  and  by  reason  of  that  provision  it  became 
the  duty  of  that  court  to  hear  and  determine  such  pending  cases 
after  that  date. 

Section  26  is  as  follows: 
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''Whenever  a  statute  is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect  pending  actions,  prose- 
cutions or  proceedings,  civil  or  criminal,  and  when  the  repeal 
or  amendment  relates  to  the  remedy,  it  shall  not  affect  pending 
actions,  prosecutions  or  proceedings,  unless  so  expressed,  nor 
shall  any  repeal  or  amendment  affect  causes  of  such  action, 
prosecution  or  proceeding,  existing  at  the  time  of  such  amend- 
ment or  repeal,  unless  otherwise  expressly  provided  in  the 
amending  or  repealing  act. 
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Many  cases  are  cited  by  respondent  to  show  the  wide  applica- 
tion of  this  act,  and  there  is  no  doubt  that  it  is  applicable  to  re- 
peals and  amendments  ''unless  otherwise  expressly  provided  in 
the  amending  or  repealing  act/' 

In  the  instant  case  can  it  be  said  that  it  is  not  expressly 
provided  in  the  amending  act  that  this  jurisdiction  shall  not 
exist  after  a  date  certain?  It  is  not  a  mere  elimination  of  the 
words  describing  the  particular  subject-matter  in  which  juris- 
diction had  been  previously  given,  as  might  have  been  accom- 
plished by  omitting  the  words  "and  actions  for  divorce  and 
alimony"  from  clause  9,  instead  of  allowing  them  to  remain 
and  adding  the  exception  in  which  the  jurisdiction  is  wholly 
withdrawn  after  a  certain  date. 

In  the  opinion  of  the  court  there  is  an  express  provision  which 
shows  that  Section  26  was  not  intended  to  apply. 

The  case  of  Friend  v.  Levy,  76  0.  S.,  26,  is  directly  in  point. 
The  second  clause  of  the  syllabus  is  as  follows: 

* '  A  general  rule  of  interpretation  of  statutes  is,  that  when  an 
act  of  the  Legislature  is  repealed  without  a  saving  clause,  it  is 
considered,  except  as  to  transactions  passed  and  closed,  as  though 
it  had  never  existed.  This  rule  is  largely  superseded  by  Sec- 
tion 79,  Revised  Statutes,  which  provides  that:  (quoting  sec- 
tion) ;  but  one  Legislature  can  not  prescribe  binding  rules  for 
the  interpretation  of  the  statutes  passed  by  a  subsequent  Legis- 
lature and  while  in  the  absence  of  anything  in  the  statute  indi- 
cating a  different  intent  the  legal  presumption  is  that  the  Legis- 
lature intended  the  statutory  rule  to  apply,  yet  when  it  clearly 
manifests  a  different  intention  the  statutory  rule  does  not  ap- 
ply." 
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Ddbney  v.  Dabney,  20  App.  Cases  (Dist.  Colombia),  440,  is 
relied  upon  by  respondent  as  directly  in  point.  In  that  case  an 
action  was  brought  for  divorce  on  the  grounds  of  wilful  deser- 
tion and  abandonment,  the  statute  then  providing  for  divorce 
on  such  grounds,  but  before  the  trial  the  statute  was  amended 
to  provide  for  divorce  only  on  the  grounds  of  adultery,  after 
which  the  trial  court  sustained  a  demurrer  to  the  petition  and 
held  that  it  had  no  jurisdiction  to  try  the  case  on  the  charge 
made  because  of  the  change  in  the  law.  The  case  was  appealed, 
and  before  trial  on  appeal  Congress  passed  an  act  providing 
that  all  actions  for  divorce  pending  at  the  time  the  change  in  the 
divorce  law  went  into  effect  might  be  proceeded  with  and  dis- 
posed of  under  the  provisions  of  the  statutes  in  force  previous 
to  that  amendment.  The  majority  of  the  court,  acting  under 
this  new  enabling  law,  reversed  the  trial  court,  while  the  chief 
justice,  as  the  minority  of  the  court,  held  that  in  his  opinion 
the  general  saving  clause  which  was  similar  in  terms  to  our 
Section  26,  Qeneral  Code,  would  have  applied  to  permit  the 
trial  court  to  proceed  to  hear  and  dispose  of  the  case.  We  can 
not  regard  this  minority  opinion  as  authority,  but  must  regard 
that  case  as  decided  by  the  majority  of  the  court  by  virtue  of  the 
later  statute.  It  must  also  be  observed  that  divorce  jurisdiction 
had  not  there  been  wholly  withdrawn  from  that  court,  but  there 
had  only  been  a  change  made  in  what  would  constitute  legal 
grounds. 

Finding,  as  we  do,  that  the  court  of  insolvency  in  Hamilton 
county  is  without  jurisdiction  in  actions  for  divorce  and  alimony 
after  December  31,  1914,  it  becomes  unnecessary  to  consider 
the  other  ground  urged — that  it  was  without  jurisdiction  in  this 
particular  action  because  the  plaintiff  had  not  been  a  resident  of 
Ohio  for  the  year  before  the  filing  of  his  action. 

It  might  be  said,  however,  that  the  question  raised  involves 
the  determination  of  fact  and  law  which  would  depend  upon 
the  evidence.  As  already  stated,  this  writ  can  not  be  made  to 
serve  the  purpose  of  a  writ  of  error  to  correct  in  advance  i>ossible 
mistakes  of  the  lower  court  in  deciding  questions  of  law  within 
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its  jurisdiction.  It  might,  however,  be  possible  in  a  divorce  pro- 
ceeding, where  a  decree  once  entered  may  be  claimed  to  be  final 
notwithstanding  error  had  intervened  in  the  trial,  that  a  case 
might  arise  where  the  facts  were  so  clear  and  the  intention  to 
commit  error  so  avowed  that  a  court  of  superior  jurisdiction 
might  intervene -by  prohibition.  In  this  ease,  however,  such  a  sit- 
uation is  not  presented.  The  evidence  submitted  to  this  court  is 
not  absolutely  conclusive  as  to  the  plaintiff's  residence,  nor  is  it 
claimed  to  be  identical  in  every  respect  with  that  heard  by  the 
court  of  insolvency.  This  court  would  therefore  not  anticipate  in 
advance  of  a  decision  by  the  trial  court,  that  such  decision  would 
not  be  in  accordance  with  the  law  and  the  evidence. 

Because  of  want  of  jurisdiction  of  the  subject-matter  of  the  ac- 
tion, a  writ  of  prohibition  is  allowed. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 


THE  WRIT  or  PROHnMTION  AND  ITS  PURPOSE. 

Court  of  Appeals  for  Hamilton  County. 

State  op  Ohio,  on  the  Relation  of  George  T.  Berry,  v.  Wade 
Gushing,  Judge  of  the  Court  op  Common  Pleas, 

HAMii/roN  County,  Ohio. 

Decided,  March,  1915. 

Writ  of  Prohibition — Nature  of  the  Remedy — When  it  May  he  Invoked 
— Does  Not  Lie  Against  a  Common  Pleas  Judge  About  to  Take 
Jurisdiction  of  an  Appeal  from  the  Municipal  Vourt. 

1.  The  remedy  provided  by  writ  of  prohibition  Is  for  the  purpose  of  re- 

straining the  exercise  of  unlawful  judicial  power.  Resort  may  be 
had  to  this  remedy  only  when  there  Is  some  officer  or  person  who 
is  about  to  exercise  Judicial  or  quasi  judicial  power,  which  is  un- 
authorized, and  will  result  in  injury,  and  against  which  action 
no   other   adequate   remedy   exists. 

2.  But  inasmuch  as  the  common  pleas  court  has  jurisdiction  to  entertain 

an  appeal  from  an  order  by  the  municipal  court  overruling  a  mo- 
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tlon  to  dissolve  an  attachment,  a  writ  of  prohibition  does  not  lie 
against  a  Judge  about  to  exercise  such  Jurisdiction. 

Burch,   Peters   &   Connolly   and    Walier   D.   Murphy,   for 
plaintifib. 
Ralph  E,  Clark,  contra. 

Jones  (Oliver  B.),  J. 

This  is  an  action  praying  for  a  writ  of  prohition  against  one 
of  the  judges  of  the  court  of  common  pleas  to  restrain  him  from 
proceeding  in  a  case  wherein  it  is  claimed  the  court  of  common 
pleas  has  no  jurisdiction. 

In  the  provision  for  the  court  of  appeals,  made  by  Section  6, 
Article  IV  of  the  Constitution  as  amended  at  the  election  held 
September  3,  1912,  it  was  vested,  among  other  powers,  with 
original  jurisdiction  in  prohibition.  The  Supreme  Court  is  like- 
wise, by  Section  2,  Article  IV  of  the  Constitution  as  amended, 
vested  with  original  jurisdiction  in  prohibition. 

It  is  provided  in  Section  1475  of  the  Gteneral  Code  as  amended, 
in  cases  in  the  Supreme  Court,  and  in  Section  1523  of  the  Gen- 
eral Code  as  amended,  in  cases  in  the  court  of  appeals,  that  cases 
in  prohibition  may  be  disposed  of  by  the  court  in  advance  of 
their  assignment  or  order  on  the  docket.  No  provision  has  been 
made  by  statute,  by  the  General  Assembly,  for  actions  of  pro- 
hibition nor,  so  far  as  we  have  been  advised,  has  any  other  legis- 
lation been  had  with  reference  thereto. 

The  office  and  purpose  of  a  writ  of  prohibition  is  well  defined 
and  stated  in  High's  Extraordinary  Legal  Remedies,  in  Section 
762,  as  follows: 

*  *  The  writ  of  prohibition  may  be  defined  as  an  extraordinary 
writ,  issuing  out  of  a  court  of  superior  jurisdiction  and  directed 
to  an  inferior  court,  for  the  purpose  of  preventing  the  inferior 
tribunal  from  usurping  a  jurisdiction  with  which  it  is  not  legally 
vested.  It  is  an  original  remedial  writ,  and  is  the  remedy 
afforded  by  the  common  law  to  correct  encroachments  of  juris- 
diction by  inferior  courts  and  is  used  to  keep  such  courts  within 
the  limits  and  bounds  prescribed  for  them  by  law.  The  object 
of  the  writ  being  to  restrain  subordinate  judicial  tribunals  of 
every  kind  from  exceeding  their  jurisdiction,  its  use  in  all 
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proper  cases  should  be  upheld  and  encouraged  since  it  is  of 
vital  importance  to  the  due  administration  of  justice  that  every 
tribunal  vested  with  judicial  functions  should  be  confined 
strictly  to  the  exercise  of  those  powers  with  which  it  has  been 
by  law  entrusted." 

The  appropriate  function  of  the  remedy  is  to  restrain  the 
exercise  of  unauthorized  judicial  power. 

Three  conditions  are  necessary  to  warrant  the  granting  of  the 
relief: 

1.  That  the  officer  or  person  against  whom  it  is  sought  is 
about  to  exercise  judicial  or  quasi  judicial  power. 

2.  That  the  exercise  of  such  power  is  unauthorized  by  law. 

3.  That  it  will  result  in  injury  for  which  no  other  adequate 
remedy  exists.     (High,  Section  764a.) 

This  proceeding  arises  out  of  a  suit  in  the  Municipal  Court 
of  Cincinnati  wherein  George  T.  Berry,  a  resident  of  Kansas 
CSty,  Missouri,  brought  suit  against  Norman  R.  O'Neal,  a  resi- 
dent of  Mena,  Arkansas,  on  an  account  for  professional  services 
rendered  to  himself  and  his  family.  Without  any  service  on  the 
defendant,  constructive  or  otherwise,  an  order  of  attachment 
was  issued  against  the  John  Shillito  Company  of  Cincinnati, 
which  company  answered  on  the  same  day  stating  that  it  had  in 
its  possession  money  ($56.25)  owing  to  the  defendant.  An  entry 
was  made  August  17,  1914,  ordering  the  John  Shillito  Company 
to  pay  said  amount  into  court,  and  the  case  was  continued  for 
the  purpose  of  securing  constructive  notice  upon  the  non-resi- 
dent defendant,  O'Neal,  by  publication.  On  August  28,  1914, 
t^e  defendant  appeared  in  the  municipal  court,  solely  for  that 
purpose  and  moved  to  discharge  the  attachment,  which  motion 
was  granted  only  as  to  90  per  cent,  of  the  amount  less  $2  for 
costs  of  suit.  Whereupon  the  defendant,  O'Neal,  appearing 
solely  for  that  purpose,  moved  to  discharge  the  balance  of  the 
money  attached  and  the  court  overruled  said  motion.  There- 
upon the  defendant,  under  Sections  10259  and  10260,  General 
Code,  gave  notice  to  the  judge  of  the  Municipal  Court  of  Cin- 
cinnati that  he  appealed  to  the  court  of  common  pleas.     The 
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judge,  or  his  clerk,  immediately  transmitted  to  the  clerk  of 
the  Court  of  Common  Pleas  of  Hamilton  County  all  of  the  origi- 
nal papers  in  said  case,  where  it  was  regularly  docketed  by  the 
clerk.  A  motion  was  then  filed  by  the  plaintiff  in  the  common 
pleas  court  to  dismiss  said  appeal  on  the  ground  that  said  com- 
mon pleas  court  did  not  have  jurisdiction  to  hear  the  same. 
This  motion  was  heard  by  Wade  Cushing,  judge  of  that  court 
and  defendant  herein,  and  was  overruled,  plaintiff  excepting. 
Whereupon  plaintiff  came  to  this  court  pra3dng  for  a  writ  of 
prohibition  in  this  case  prohibiting  said  Wade  Cushing  as  judge 
of  the  court  of  common  pleas  from  proceeding  to  hear  said  appeal 
upon  said  motion  to  dissolve  the  attachment. 

It  appears,  therefore,  that  the  judge  against  whom  the  writ 
of  application  is  sought,  has  indicated  by  his  refusal  to  grant 
the  motion  to  dismiss  said  appeal,  that  he  is  about  to  exercise 
judicial  power  in  entertaining  such  appeal.  It  is  also  clear 
from  the  consideration  of  the  Cincinnati  municipal  court  act, 
that  his  action  when  taken  will  not  be  subject  to  review  and 
that  it  therefore  might  result  in  injury  for  which  no  other  ade- 
quate remedy  than  that  of  prohibition  exists.  So  two  of  the 
three  conditions  necessary  to  warrant  the  granting  relief  as 
stated  above  are  found  to  exist — the  first  and  third. 

It  is  therefore  necessary  to  determine  whether  or  not  the 
second  condition  is  also  present,  that  is,  whether  the  exercise 
of  such  power  is  unauthorized  by  law. 

This  brings  us  to  the  question  as  to  whether  there  is  a  writ 
of  appeal  under  the  statutes,  in  the  matter  of  overruling  a 
motion  to  dissolve  an  attachment,  from  the  municipal  court  to 
the  court  of  common  pleas. 

The  municipal  court,  by  Section  6  (103  0.  L.,  280)  is  given 
jurisdiction  within  the  limits  of  the  city  of  Cincinnati: 

1.  **In  all  actions  and  proceedings  of  which  justices  of  the 
peace  have  or  may  be  given  jurisdiction.'* 

And  by  Section  7: 

* '  In  all  actions  or  proceedings  the  municipal  court  shall  have 
jurisdiction  in  every  ancillary  and  supplemental  proceeding, 
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before  and  after  judgment,  including  attachment  of  person  or 
property,  arrest  before  judgment,  interpleader,  aid  of  execution, 
and  the  appointment  of  a  receiver,  for  which  authority  is  now, 
or  may  hereafter  be  conferred  upon  the  court  of  common  pleas, 
or  a  judge  thereof,  or  upon  justices  of  the  peace." 

The  municipal  court,  therefore,  has  jurisdiction  of  such  an 
action  as  that  from  which  this  proceeding  arises.  Sections 
10259  and  10260  are  as  follows: 

"The  defendant  may  make  a  motion  before  the  justice  to 
dissolve  the  attachment,  or  to  release  the  property,  money,  or 
credits  attached  or  gamisheed,  either  or  both.  If  overruled,  it 
can  be  appealed  by  the  defendant  to  the  court  of  common  pleas, 
if  in  session,  or  to  a  judge  thereof  in  vacation,  by  giving  notice 
to  that  effect  to  the  justice,  but  no  bond  shall  be  required. 

"Upon  such  notice  of  appeal  being  given,  the  justice  shall 
forthwith  transmit  to  the  clerk  of  the  court  of  common  pleas  all 
the  original  papers.  Thereupon  within  three  days  from  such 
notice  of  appeal,  or  upon  such  further  time  as  may  be  for  good 
cause  allowed,  the  court  or  judge  shall  hear  and  determine  the 
motion  as  though  it  was  originally  brought  in  such  court.  Upon 
the  final  hearing  the  court  or  judge  shall  forthwith  transmit 
the  judgment  with  the  original  papers  to  the  justice  of  the 
peace,  which  judgment  must  be  entered  upon  his  docket  as  the 
final  determination  of  the  motion.  Such  attachment,  property, 
moneys  and  credits  shall  be  disposed  of  as  directed  in  the  judg- 
ment.'* 


Under  Section  10259  the  judge  of  the  municipal  court  had 
jurisdiction  of  defendant's  motion  to  dissolve  the  attachment. 
This  motion  was  overruled,  and  by  the  express  terms  of  this 
section  if  overruled  it  can  be  appealed  by  the  defendant  to  the 
court  of  common  pleas. 

Section  10260  confers  jurisdiction  upon  the  court  of  common 
pleas  to  hear  and  determine  that  motion  on  appeal  and  provides 
what  action  shall  be  taken. 

The  oflSce  of  justice  of  the  peace  is  not  always  filled  by  a 
lawyer  or  one  learned  in  the  law,  and  the  purpose  of  these  sec- 
tions was  to  provide  a  speedy  review  of  the  question  of  attach- 
ment in  a  court  of  record.    The  Cincinnati  municipal  court  act 
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provides  that  the  judges  of  that  court  shall  have  been  admitted 
to  the  practice  of  the  law  not  less  than  four  years  before  their 
election.  No  doubt,  if  the  act  providing  for  the  review  of  this 
motion  to  dissolve  the  attachment  were  being  framed  with  refer- 
ence to  the  municipal  court  rather  than  to  the  justice  of  the 
peace  court,  it  would  not  have  been  deemed  necessary  to  provide 
for  a  review  by  the  court  of  common  pleas.  But  the  act  being 
general  in  its  terms,  and  providing  for  a  review  upon  the  over- 
i-uling  of  the  motion,  it  must  be  held  from  its  language  to  apply 
to  a  case  in  a  municipal  court  as  well  as  to  one  before  a  justice 
of  the  peace. 

In  the  opinion  of  this  court,  therefore.  Section  10259  author- 
izes an  appeal  to  the  common  pleas  court,  where  the  motion  to 
dissolve  the  attachment  made  before  the  municipal  court  has 
been  overruled,  and  the  judge  of  the  court  of  common  pleas  in 
entering  such  an  appeal  is  in  the  exercise  of  judicial  power  au- 
thorized by  law. 

The  application  for  a  writ  of  prohibition  is  therefore  denied. 

Swing,  J.,  and  Jones  (E.  H.);  J.,  concurs. 
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NEGLIGENCE  IN  PASSING  A  STANDING  STREET  CAR.  WITH . 

AN  AUTOMOBILE. 

Court  of  Appeals  for  Belmont  County. 

D.  D.  DuBois,  Administrator  op  the  Estate  of 
William  Gitchell  v.  John  H.  Schell.* 

Decided,  May  7,  1915. 

Negligence  Per  Be — By  Driver  of  Vehicle  in  Passing  Car  DiscJiarging  or 
Receiving  Passengers — Contrary  to  the  Provisions  of  a  Prohibitory 
Ordinance — Duty  of  Ordinary  Care  on  the  Part  of  Driver  and  of 
Alighting  Passenger  Who  Was  Struck — Charge  of  Court. 

1.  Where  a  municipal  ordinance  prohibits  drivers  of  vehicles  on  a 

public  street  from  passing  a  street  car  while  such  car  is  standing, 
for  the  purpose  of  taking  on  and  discharging  passengers,  it  is 
negligence  per  se  for  the  driver  of  an  automobile  to  pass  such  car 
in  disobedience  of  the  provisions  of  the  ordinance. 

2.  While  a  passenger  alighting  from  such  car  is  not  relieved  from  the 

duty  of  using  ordinary  care,  he  has  the  right  to  act  upon  the  pre- 
sumption that  drivers  of  vehicles  approaching  the  car  from  which 
he  is  alighting  will  obey  the  law,  and  if,  while  using  ordinary  care 
himself  he  is  injured  by  a  collision,  with  a  vehicle  driven  past  such 
car  in  violation  of  the  provisions  of  the  ordinance  he  can  recover. 

MirrOALiFE^  J. 

Briefly  stated,  the  allegations  of  the  petition  in  this  case  are 
that  William  Gitchell  was  a  passenger  upon  a  street  car  in  the 
city  of  Bellaire;  that  the  car  had  stopped  for  the  purpose  of 
taking  on  and  discharging  passengers;  that  Gitchell  alighted 
from  the  car;  that  he  passed  to  the  rear  of  the  car  intending 
to  cross  the  tracks  and  the  street  to  the  sidewalk  on  the  other 
side ;  that  as  he  passed  from  the  rear  of  the  car  onto  the  drive- 
way he  was  struck  by  an  automobile  driven  by  the  defendant, 
John  H.  Schell,  and  was  killed.  It  is  alleged  also  that  there 
was  in  force  at  the  time  an  ordinance  of  the  city  of  Bellaire 

^Affirmed  by  the  Supreme  Court,  February  29,  1916. 
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^ 


prohibiting  the  drivers  of  vehicles  upon  the  streets  of  said  cily 
from  driving  past  a  street  car  which  was  standing  for  the  pur- 
pose of  receiving  and  discharging  passengers.  The  case  was 
tried  to  a  jury  and  a  verdict  rendered  for  the  defendant. 

The  three  principal  grounds  of  error  relied  upon  in  argument 
and  the  brief  of  counsel  are: 

First,    That  the  verdict  is  against  the  weight  of  the  evidence. 

Second.    Errors  in  the  charge  of  the  court,  and 

Third'  That  the  trial  judge  erred  in  refusing  to  charge  the 
jury  as  requested  by  the  plaintiff  in  error. 

Considering  these  in  their  order :  As  to  the  first  proposition, 
it  is  sufficient  for  us  to  say  that  witnesses  were  called  on  the 
part  of  the  plaintiff  who  testified  to  the  fact  that  they  saw  Mr. 
Gitchell  alight  from  the  car,  pass  to  the  car's  rear,  and  out  ui)on 
the  street  upon  the  other  side  of  the  car,  and  that  he  was  struck 
by  the  automobile  when  the  car  was  standing;  and,  upon  the 
other  hand,  witnesses  called  by  the  defendant  state  that  the 
car  had  started  and  had  gone  on  some  distance  when  Gitchell 
was  struck.  We  think  the  conflict  of  testimony  is  such  that  the 
questions  of  negligence  and  contributory  negligence  were  purely 
questions  for  the  jury,  and  we  would  not  be  authorized  to  set 
this  verdict  aside  on  the  ground  that  it  is  against  the  weight 
of  the  evidence. 

Second.  Did  the  court  properly  charge  the  jury?  The  defi- 
nition of  ordinary  care  as  applied  to  this  case  by  the  trial  judge 
is  excepted  to.    We  quote  from  the  charge : 

**  Ordinary  care  is  that  degree  of  care  which  persons  of  ordi- 
nary care  and  prudence  are  accustomed  to  observe  under  similar 
circumstances.  That  is,  ordinary  care  as  applied  to  the  conduct 
of  the  defendant  in  this  case  is  such  care  as  persons  of  ordinary 
care  and  prudence  in  driving  and  managing  automobiles  in  the 
streets  of  a  city  are  accustomed  to  exercise  and  observe  for  the 
protection  of  persons  traveling  in  the  streets;  and  ordinary  care, 
as  applied  to  the  deceased,  William  Gitchell,  in  this  case  is  such 
care  as  persons  of  ordinary  care  and  prudence  observe  in  cross- 
ing streets  at  street  crossings,  to  avoid  danger  and  injury  to 
themselves  arising  from  the  driving  of  automobiles  through  the 
streets." 
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That  is  to  say,  the  degree  of  care  required  of  the  defendant 
is  such  only  as  would  be  required  of  an  automobile  driver  ap- 
proaching a  street  crossing,  regardless  of  the  fact  that  a  street 
car  might  be  standing  at  the  crossing  receiving  and  discharging 
passengers,  and  also  regardless  of  the  fact  that  a  municipal 
ordinance  prohibited  him  from  driving  past  the  car  while  so 
standing.  With  regard  to  the  ordinance,  the  trial  judge  said 
to  the  jury: 

''While  this  ordinance  has  been  introduced  in  evidence,  and 
while  the  plaintiff  claims  that  the  same  was  violated  by  the  de- 
fendant, which  he  denies,  neither  the  ordinance  itself  nor  its 
violation,  if  the  same  has  been  proven,  is  sufScient,  in  and  of 
itself  to  establish  the  claim  of  the  plaintiff  that  the  defendant 
was  guilty  of  negligence,  but  such  ordinance,  and  the  testimony 
tending  to  show  its  violation,  if  any,  may  be  considered  by  you 
as  circumstances  tending  to  prove  negligence.*' 


And  again,  in  another  part  of  the  charge  this : 


''You  are  instructed  that,  under  the  law,  if  a  person  goes 
unexpectedly  in  front  of  a  moving  automobile  which  is  being 
prudently  managed  and  controlled  by  the  driver,  that,  is,  that 
ordinary  care  is  being  used  by  the  driver  who  is  unable  by  the 
exercise  of  ordinary  care  and  prudence  to  avoid  injuring  or 
killing  such  person,  the  driver  is  not  liable.  He  is  only  liable 
in  such  circumstances  if  he  fails  to  observe  ordinary  care  and 
prudence  in  the  management  and  control  of  bis  car,  and  by 
reason  of  such  failure  causes  a  collision." 

The  last  quoted  part  of  the  charge  may  be  correct  as  applied 
purely  to  the  defendant's  contention,  but  viewed  in  the  light  of 
other  parts  of  the  charge  we  think  it  is  very  misleading. 

The  plaintiff  claims  that  the  defendant,  at  the  time  his  auto- 
mobile struck  the  decedent,  was  violating  an  ordinance  of  the 
city  of  Bellaire,  and  that  by  reason  of  the  violation  of  that 
ordinance  the  defendant  was  killed.  Upon  that  question  the 
trial  judge  said  to  the  jury  that  they  might  consider  the  ordi- 
nance and  any  evidence  tending  to  show  its  violation  as  evidence 
tending  to  prove  negligence,  and  in  effect  stated  that  the  viola- 
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tion  of  the  ordinance  was  not  negligence  of  itself.  That  is  to 
say  an  automobile  driver,  under  the  circumstances  of  this  case, 
is  charged  only  with  the  duty  of  ordinary  care,  and  ordinary 
care  is  all  that  is  required  of  him  in  passing  a  street  car  at 
a  stop  for  the  purpose  of  discharging  passengers.  No  distinc- 
tion is  made  as  to  where  that  ordinary  care  should  be  exercised, 
or  whether  the  degree  of  care  would  be  higher  in  one  place  than 
another.  This,  it  seems  to  us,  ignores  the  provisions  of  the  ordi- 
nance and  would  allow  the  defendant  to  drive  his  antomobih* 
past  the  standii^  car  in  contravention  of  its  provisions,  with 
only  the  duty  resting  upon  him  of  using  ordinary  care,  and  re- 
lieve him  entirely  from  obedience  to  its  provisions.  We  can  not 
think  that  this  is  the  law.  The  ordinance  means  what  it  says, 
and  the  safety  of  the  public  requires  an  obedience  to  its  provi- 
sions. The  decedent  had  a  right  to  suppose  that  the  defendant 
would  obey  the  law,  and  using  ordinary  care  himself  to  act  upon 
that  supposition ;  and  the  plaintiff  had  a  right  to  have  his  theory 
of  the  case  correctly  stated  to  the  jury,  and  if  the  jury  found 
that  the  defendant  did  drive  past  the  car  in  violation  of  the 
ordinance  that  such  action  was  negligence  on  his  part.  And  if, 
in  consequence  of  that  fact  the  plaintiff's  decedent  was  injured 
while  using  ordinary  care  himself,  the  plaintiff  would  have  a 
right  to  recover. 

The  jury  under  this  charge  had  a  right  to  understand  that 
the  trial  judge's  definition  of  ordinary  care  was  as  applicable 
to  the  claim  of  the  plaintiff  as  to  that  of  the  defendant,  and  that 
the  defendant  might  pass  the  standing  car  disregarding  the 
ordinance  entirely,  and  that  when  the  decedent  got  off  the  car 
it  was  his  duty  to  look  for  an  approaching  automobile,  and  if 
he  did  not  do  so  he  would  be  guilty  of  contributory  negligence. 

There  could  be  no  error  in  this  case  for  the  refusal  of  the 
trial  judge  to  give  the  requests  numbers  one  and  two  preferred 
by  the  plaintiff.  The  fact  that  the  plaintiff's  decedent  was 
struck  while  the  car  was  standing  was  disputed.  While  they 
state  the  law  correctly,  as  applied  solely  to  the  plaintiff's  con- 
tention, they,  in  effect,  assume  that  that  contention  was  undis- 
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puted,  and  for  that  reason  we  think  there  was  no  error  in  a 
refusal  to  give  them.  , 

Probably  the  trial  judge  was  misled  in  this  case  by  a  miscon- 
ception of  the  case  of  Meek  v.  Pennsylvania  Company,  38  0.  S., 
632.  In  that  case  the  city  ordinance  was  not  plead  as  a  ground 
of  negligence,  but  the  court  held  that  the  plaintiff  had  a  right 
to  introduce  it  in  evidence  in  support  of  the  allegation  of  negli- 
gence in  the  petition,  not  as  a  foundation  for  recovery,  but  as 
a  circumstance  tending  to  show  negligence.  We  think  the  case 
of  Baker  v.  Pendergast,  32  0.  S.,  494,  correctly  states  the  law 
as  applied  to  this  case: 

^'A  person  about  to  cross  the  street  of  a  city  in  which  there 
is  an  ordinance  against  fast  driving  has  a  right  to  presume  in 
the  absence  of  knowledge  to  the  contrary  that  others  will  re- 
spect and  conform  to  such  ordinance.  And  it  is  not  negligence 
on  his  part  to  act  on  the  presumption  that  he  is  not  exposed  to 
a  danger  which  can  only  arise  through  a  disregard  of  the  ordi- 
nance by  other  persons. '* 

A  good  statement  of  the  law  also  is  found  in  8  Thompson  on 
Negligence,  Section  10: 

' '  When  any  specific  act  or  dereliction  is  so  universally  wrong- 
ful as  to  attract  the  attention  of  the  law-making  power,  and  this 
concrete  wrong  is  expressly  prohibited  by  law  or  by  ordinance, 
a  violation  of  this  law,  a  commission  of  the  specific  act  forbidden 
is  for  civil  purposes  correctly  called  negligence  per  w.'' 

For  errors  in  the  charge  of  the  court  as  above  pointed  out, 
the  judgment  in  this  case  is  reversed. 

Spbncb,  J.,  and  Pollock,  J.,  concur. 
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D£TERMINATION  AS  TO  WHEN  A  CASE  F AH^D  OTHERWISE 

THAN  ON  THE  MERITS. 

Court  of  Appeals  for  Hamilton  County. 

WhiUam  E.  Hutton  et  al  v.  William  S.  Cubby.* 

Decided,  March  22,  1915. 

Re9  Adjudicata—Relitigation  of  Queation  as  to  When  a  Case  FaUed 
Otherwiae  than  on  the  Merita  Can  Not  be  Had,  When. 

When  a  court  of  last  resort  has  decided  that  an  action  has  failed  other- 
wise than  on  its  merits  on  a  certain  date,  and  it  is  souc^ht  by  arer- 
ments  in  an  answer  to  the  action  to  show  that  the  former  action 
failed  otherwise  than  on  its  merits  on  a  different  date  from  that 
found  by  the  court  of  last  resort,  the  fact  as  to  when  the  action  failed 
otherwise  than  on  its  merits  can  not  be  relitigated  under  the  aver- 
ments of  the  answer,  as  that  question  Is  res  adfiidicata,  and  the 
averments  of  the  answer  which  seek  to  raise  that  question  again, 
are  properly  stricken  from  the  pleading  on  motion. 

Ernst,  Cassatt  &  Cotile,  for  plaintifb  in  error. 
Thos.  L,  Michie,  contra. 

Gorman,  J. 

The  first  assignment  of  error  alleged  by  counsel  for  plaintiff 
in  error  is  that  the  court  below  erred  in  granting  the  motion 
to  strike  from  the  answer  the  averments  of  the  second  defense. 

The  record  shows  that  in  February,  1904,  the  plaintiff's  aetion 
in  the  former  case  was  dismissed,  and  in  April,  1904,  this  entry 
of  dismissal  was  set  aside  because,  as  set  out  in  the  entry,  the  entry 
of  dismissal  was  made  by  inadvertence  and  mistake.  Then  on 
April  21,  1906,  the  court  found  that  the  entry  of  April,  1904, 
setting  aside  the  entry  of  dismissal,  was  made  without  notice 

*  Judgment  modified  by  the  Supreme  Court,  January  25, 1916,  but  not  on 
this  point  decided. 
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to  or  knowledge  of  defendants  after  term,  and  was  irregular 
and  void,  and  set  aside  said  entry  of  April  29,  1901. 

Upon  this  state  of  facts  on  a  demurrer  to  the  petition  the 
general  term  of  the  superior  court  and  the  Supreme  Court,  by 
an  equally  divided  court,  held  that  within  the  meaning  of  Sec- 
tion 11233  of  the  Qeneral  Code  the  plaintiff  in  the  former  case 
failed  otherwise  than  on  the  merits  at  the  date  of  the  last  entry 
made  by  the  superior  court  in  special  term,  to-wit,  on  April  21, 
1906. 

This  ruling  we  believe  is  final  and  conclusive  in  this  case,  and 
binds  this  court  as  to  the  time  when  plaintiff  failed  in  the  former 
action  otherwise  than  upon  the  merits;  and  this  present  action 
having  been  commenced  within  one  year  from  April  21,  1906, 
was  brought  within  time  and  is  not  barred. 

The  theory  upon  which  the  general  term  of  the  superior  court 
so  held  is  that  when  the  entry  of  April,  1904,  setting  aside  the 
entry  of  dismissal,  was  made,  the  former  action  was  then  and 
thereby  reinstated  as  a  pending  untried  case  and  so  continued 
until  April  21,  1906,  when  the  superior  court  in  special  term 
set  aside  the  entry  of  April,  1904,  because  the  same  was  made 
without  notice  and  was  therefore  irregular  and  void,  at  which 
time  the  plaintiff's  cause  failed  otherwise  than  upon  the  merits. 
It  failed  because  of  the  last  action  {aken  by  the  special  term  of 
the  superior  court  on  April  21,  1906,  and  not  by  reason  of  the 
dismissal  in  February,  1904.  If  this  last  entry  of  April  21, 1906, 
had  not  been  made,  then  manifestly  the  plaintiff  would  have 
been  enabled  to  proceed  with  his  former  case  and  prosecute  it 
to  a  final  judgment  on  the  merits;  but  by  reason  of  the  court's 
entry  of  April  21, 1906,  he  was  then  and  thereby  precluded  from 
prosecuting  his  action  to  a  final  determination  on  the  merits,  and 
we  are  of  the  opinion  that  the  general  term  of  the  superior  court 
did  not  err  in  finding  that  this  date,  April  21,  1906,  was  the 
time  when  the  plaintiff  failed  otherwise  than  on  the  merits  of  his 
case. 

Now  after  the  case  had  been  taken  to  the  general  term  and 
to  the  Supreme  Court,  and  this  point  decided  adversely  to  the 
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contention  of  plaintiffs,  they  set  np  in  a  second  defense  of  an 
answer,  certain  averments  to  the  effect  that  the  superior  court  in 
special  term,  in  the  usual  course  of  business  after  due  and  regu- 
lar notice  in  the  Court  Index,  a  daily  law  journal  of  general 
circulation  especially  among  the  lawyers,  and  upon  a  call  of  the 
former  case  for  trial  regularly  and  plaintiff  having  failed  to 
appear,  dismissed  the  cause  without  record  and  without  preju- 
dice, and  held  that  the  entry  of  April,  1904,  was  made  without 
notice  to  counsel  for  defendants  and  was  therefore  null  and 
void  because  so  made  after  the  term.  Upon  motion  all  the  aver- 
ments of  this  second  defense  were  stricken  from  the  answer  by 
the  court  below  on  the  grounds  that  the  matters  therein  set  up 
had  been  adjudicated  in  the  rulings  on  the  demurrer  to  the  peti- 
tion by  the  general  term  of  the  superior  court  and  the  Supreme 
Court. 

Now  the  power  of  the  special  term  of  the  superior  court 
to  dismiss  the  plaintiff's  former  action  in  February,  1904, 
for  want  of  prosecution  was  not  drawn  in  question.  It 
was  only  claimed  that  it  was  made  inadvertently  and  by  mistake. 
Whether  this  entry  was  made  inadvertently  and  by  mistake, 
or  not,  there  is  no  doubt  of  the  court's  power  and  right  to*set 
it  aside  during  the  term  at  which  it  was  made  (Section  11586). 
Therefore  it  was  not  material  under  what  circumstances  this  en- 

m 

try  was  made  in  the  former  case.  The  sole  question  is  as  to  the 
jurisdiction  or  power  of  the  court  below  to  make  the  entry  of 
April  29,  1904,  setting  aside  the  entry  of  dismissal  of  February, 
1904,  after  the  term  at  which  the  entry  of  dismissal  was  made, 
the  superior  court  of  Cincinnati  having  a  term  every  month. 

By  the  provisions  of  Section  11631,  General  Code,  Sub.  3,  the 
court  had  power  to  set  aside  the  judgment  of  dismissal  after  the 
term,  for  mistake,  neglect  or  omission  of  the  clerk,  or  irregu- 
larity in  obtaining  the  judgment.  Proceedings  to  correct  mis- 
takes shall  be  by  motion,  upon  reasonable  notice  to  the  adverse 
party  or  his  attorney  (Section  11634).  Now  it  appears  by  the 
record  of  the  case,  in  the  last  entry,  made  April  21,  1906,  that 
this  entry  of  April,  1904,  was  made  without  notice  and  therefore 
was  irregular  and  void.    The  effect  of  proving  all  the  allegations 
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in  the  second  defense  of  defendants'  answer  would  be  to  estab- 
lish the  fact  that  the  second  entry  was  made  without  notice  and 
was  therefore  null  and  void.  Nothing  more  than  the  establish- 
ment of  these  facts  could  be  of  any  benefit  to  defendants.  But 
these  facts  are  already  found  in  the  entry  of  April  21,  1906. 
So  that  it  would  appear  that  all  these  averments  in  the  answer 
relate  to  and  touch  a  matter  already  adjudicated,  and  therefore 
these  matters  were  res  adjudicaia.  Evidently  the  learned  judge 
who  granted  the  motion  to  strike  out  these  averments  of  the 
second  defense  was  of  the  opinion  that  the  proof  of  all  the  facts 
set  out  in  this  defense  of  the  answer  would  not  avail  the  defend- 
ants or  affect  the  issues  then  left  in  the  case. 

The  fact  remained  that  the  former  action  failed  otherwise  than 
upon  the  merits  on  April  21,  1906.  This  does  not  mean  that 
the  action  was  then  dismissed,  but  by  this  entry  plaintiff  was 
precluded  from  proceeding  with  his  action. 

We  are  of  the  opinion,  in  view  of  what  was  settled  by  the 
ruling  on  the  demurrer  to  the  petition,  that  the  matters  con- 
tained in  the  second  defense  of  the  answer  were  adjudicated  and 
the  court  did  not  err  in  striking  from  the  answer  these  aver- 
ments. 

We  find  no  error  in  the  admission  or  exclusion  of  evidence, 
or  in  the  charge  of  the  court,  and  no  errors  which  would  justify 
a  reversal  of  the  judgment.  We  think  the  verdict  is  sustained 
by  the  evidence,  and  the  judgment  will  therefore  be  aflSrmed. 

JoNBS  (E.  H.),  P.  J.,  concurs;  Jones  (Oliver  B.),  J.,  dissents. 


Jones  (Oliver  B.),  J.,  dissenting. 

In  my  opinion,  the  first  case  of  the  plaintiff  failed  when  it  was 
dismissed  February  17,  1904.  The  defendants  had  no  notice  of 
subsequent  proceedings  and  were  never  in  court  in  that  case 
after  the  February  term  in  which  that  dismissal  was  entered. 
The  entry  of  April  19,  1904,  was  void  and  therefore  of  no  effect 
in  continuing  the  case,  and  was  so  held  by  the  entry  of  April  21, 
1906,  which  did  not  itself  terminate  the  case,  but  simply  ex- 
punged  the  previous  entry  and  found  that  the  case  had  been 
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finally  dismissed  February  17,  1904.    The  last  entry  was  not  the 
final  failure  of  the  case,  but  declared  when  it  had  failed. 

The  demurrer  to  the  petition  was  overruled  by  the  general 
term  of  the  superior  court  in  a  majority  opinion,  which  found 
that  sufficient  facts  were  not  set  out  to  show  the  validity  of  the 
original  entry  of  dismissal.  Defendants  sought  to  bring  these 
facts  before  the  court  by  the  allegations  in  the  second  defense  of 
its  answer.  In  my  opinion  the  trial  court  erred  in  striking  out 
this  second  defense,  and  the  petition  in  this  case  was  filed  too 
late. 


APPEAL  BY  A  GUARDIAN. 

Court  of  Appeals  for  KnoiL  County. 

In  the  Matter  op  the  Guardianship  of 
Charity  Ann  Robinson.* 

Decided,  October  Term,  1915. 

Guardian  and  Ward — Right  of  Guardian  to  Appeal  from  Order  Termi- 
nating Guardianship — Bond  Not  Required  of  Guardian. 

1.  A  guardian  has  the  right  of  appeal  from  an  order  by  the  probate 

court  terminating  the  guardianship. 

2.  Such  an  order  does  not  terminate  the  guardianship  absolutely,  until 

the  right  of  appeal  or  any  other  statutory  rights  have  lapsed;  and 
inasmuch  as  it  must  be  assumed  that  the  guardian  has  no  personal 
interest  in  the  appeal,  it  will  be  regarded  as  taken  in  the  interest 
of  the  trust  and  an  appeal  bond  can  not  be  required. 

Robert  L.  Carr  and  L.  C.  StUlwell,  for  guardian. 

F.  0.  Levering,  D.  B,  Rawlins  and  S.  M.  Crouch,  contra. 

*  Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  December  7,  1915.  The  opinion  below,  which  is  here 
reversed,  appears  in  18  N.P.(N.S.),286,  with  the  action  of  the 
Supreme  Court  stated  but  with  the  action  of  the  Court  of  Appeals 
omitted  through  an  oversight 
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By  the  Court  (Shields,  Powell  and  Houck,  JJ.). 

The  question  presented  in  this  ease  for  adjudication  arises  as 
follows: 

Charity  Ann  Robinson  was  adjudged  an  imbecile  in  the  pro- 
bate court  of  this  county,  and  a  guardian  was  appointed  for  her 
some  time  in  the  year  1913.  After  various  motions  had  been 
filed  and  disposed  of  the  said  Charity  Ann  Robinson  filed  a  mo- 
tion in  the  probate  court,  on  the  9th  day  of  February,  1915,  for 
the  termination  of  the  guardianship,  which  motion  was  finally 
heard  and  disposed  of  March  15th,  1915,  and  on  that  date  the 
judge  of  the  probate  court  entered  an  order  in  which  he  de- 
clared the  guardianship  of  said  Charity  Ann  Robinson  termi- 
nated, and  ordered  her  guardian  to  file  an  account,  as  required 
by  Section  11010  of  the  General  Code.  Afterward,  within  the 
time  prescribed  by  law  for  that  purpose,  the  guardian  filed  a 
notice  of  his  intention  to  appeal  from  the  order  of  the  probate 
court  to  the  court  of  common  pleas.  No  bond  was  filed  by  the 
guardian  to  perfect  such  appeal. 

A  motion  was  then  filed  by  Charity  Ann  Robinson,  in  the  court 
of  common  pleas,  to  dismiss  the  appeal  upon  two  principal 
grounds:  first,  that  the  order  from  which  an  appeal  was  at- 
tempted to  be  taken  was  not  appealable ;  second,  that  if  the  same 
was  appealable  the  gardian  in  attempting  to  appeal  should  have 
filed  a  bond,  as  it  was  not  an  appeal  in  the  interest  of  his  trust 
as  such  guardian.  This  motion  was  heard  in  the  court  of  com- 
mon pleas  and  sustained,  and  the  appeal  was  dismissed;  where- 
upon this  proceeding  in  error  was  commenced  in  this  court  to 
reverse  the  judgment  of  the  court  of  common  pleas. 

It  is  insisted  in  argument  upon  the  part  of  Charity  Ann  Rob- 
inson that  the  psobatc  court  has  final  jurisdiction  in  the  matter 
of  terminating  guardianship,  and  having  such  final  jurisdiction 
the  case  was  not  appealable.  The  court  is  of  the  opinion,  under 
the  authority  of  the  45th  Ohio  State,  at  page  702,  that  the  cause 
is  appealable.  In  the  case  cited  application  was  made  by  a 
ward  who  had  been  adjudged  an  imbecile  that  an  order  be  en- 
tered terminating  such  guardianship,  on  the  ground  mentioned 
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in  the  statute,  namely:  that  the  order  was  improperly  made  in 
the  first  instance;  or,  if  not  so,  then  that  the  ward  had  heen 
restored  to  reason.  The  motion  in  that  ease  was  overruled,  and 
an  appeal  taken  by  the  ward,  and  the  court  sustained  the  right 
of  appeal;  and  it  is  diflScult  for  this  court  to  see  how,  if  the 
case  was  appealable  as  to  one  party,  it  would  not  also  be  appeal- 
able by  another  party  who  might  be  affected  by  such  order.  In 
other  words,  the  ward  alone  is  not  the  only  party  to  a  proceeding 
of  that  kind,  although  no  provision  is  made  for  notice  to  any 
other  parties ;  but  as  the  effect  of  such  an  order  is  to  remove  and 
discharge  the  guardian  he  would  be  a  party  affected  thereby,  and 
therefore  would  have  the  right  of  appeal. 

More  difficulty  has  been  experienced  by  the  court  as  to  whether 
or  not  an  appeal  taken  by  the  guardian  upon  a  notice  in  writing 
merely,  as  provided  by  the  statute  for  the  appeal  of  parties  who 
appeal  in  the  interest  of  their  trust,  would  apply  in  cases  of  this 
kind,  or  whether  the  guardian  or  other  person  attempting  to 
appeal  should  give  a  bond.  LTpon  consideration  of  the  matter 
the  court  has  arrived  at  the  conclusion  that  a  guardian  has  no 
personal  interest  in  the  matter  of  the  guardianship,  or  at  least 
ought  not  to  have,  and  that  if  an  appeal  is  taken  it  is  taken  only 
in  the  interest  of  the  trust.  It  is  contended,  however,  that  the 
trust  terminates  with  the  order,  and  therefore  no  appeal  can  be 
taken  in  the  interest  of  the  trust.  But  we  think  that  an  order 
terminating  the  guardianship  does  not  terminate  it  absolutely 
until  the  right  of  appeal  or  any  other  statutory  rights  that  might 
attach  thereto  have  terminated,  and  that  such  right  would  exist 
without  regard  to  the  absolute  character  of  the  order  terminat- 
ing the  guardianship  made  in  the  probate  court. 

Viewing  this  case  as  we  do,  the  court  thinks  that  the  judgment 
of  the  court  of  common  pleas  dismissing  the  appeal  was  errone- 
ous and  should  be  reversed,  and  the  cause  should  be  remanded  to 
the  court  of  common  pleas  for  hearing  upon  the  merits  of  .the 
motion  to  terminate  such  guardianship. 

Exceptions  may  be  noted. 
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DAMAGES  rOlL  DEATH  OF  A  CHILD  STRUCK  BY  AN 

AUTOMOBILE. 

Court  of  Appeals  for  Hamilton  County. 

Charles  Eisbn  v.  Bebtha  Halloban,  Administeatrix  op  thb 
Estate  op  Ruth  Halloban,  Deceased. 

Decided,  January  16,  1915. 

Negligence — Child  Killed  by  SuiomoHle—ResponaiMlity  of  Mother  for 
Negligence  of  Those  in  Whose  Custody  the  Child  Had  Been  Placed 
— Charge  of  Court— Errors  Rendered  Unprejudicial  by  the  Fads 
of  the  Case. 

In  an  action  by  a  mother  for  damages  on  account  of  the  death  of  her 
four  year  old  child,  for  which  she  sues  as  administratrix,  it  is  error 
to  refuse  to  give  a  special  charge,  requested  by  the  defendant  be- 
fore argument,  to  the  efPect  that  the  said  mother  was  responsible 
for  the  act  of  those  in  whose  custody  she  had  placed  the  child,  and 
if  it  appear  from  the  evidence  that  they  failed  to  exercise  ordinary 
care  for  the  safety  of  the  child  under  the  circumstances,  damages 
can  not  be  recovered  by  the  mother  for  her  own  benefit;  but  such 
an  error  is  not  prejudicial  where  the  same  principle  of  law  was 
incorporated  in  the  general  charge  and  the  evidence  fails  to  show 
any  negligence  on  the  part  of  the  mother  or  those  in  whose  custody 
she  had  left  the  child. 

Waite  &  Schindel,  for  plaintiflf  in  error. 
OtUvin  &  Bauer,  contra. 

Jones  (E.  H.),  J. 

In  the  court  below  a  judgment  was  recovered  for  $4,000  for 
the  death  of  Ruth  Halloran,  four  years  of  age,  caused  by  being 
struck  by  an  automobile  owned  and  driven  by  the  plaintiff  in 
error. 

Elaborate  briefs  have  been  filed  by  counsel  for  the  parties, 
and  the  arguments  there  advanced  have  been  carefully  con- 
sidered.   Some  of  the  errors  complained  of  arise  from  a  mistake 
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or  misunderstanding  on  the  part  of  counsel  for  plaintiff  in  error 
as  to  the  contents  or  import  of  the  pleadings.  The  language  of 
the  petition  justifies  the  action  of  the  trial  court  in  charging 
the  jury  upon  the  doctrine  of  **last  chance;''  and  the  answer 
to  the  petition,  in  the  second  defense  stated  therein,  charges  the 
mother  of  the  child,  Bertha  HaUoran,  with  negligence.  So 
that  the  alleged  errors  pointed  out  by  counsel  for  plaintiff  in 
error  in  his  brief,  relating  to  the  action  of  the  court  in  charging 
the  jury  upon  these  issues,  are  not  well  taken. 

In  three  instances  however,  to  which  our  attention  is  called, 
the  trial  court  erred,  although  after  much  discussion  we  have 
reached  the  conclusion  that  the  errors  were  not  prejudicial. 

The  court  erred,  first,  in  refusing  to  give  special  charge  No.  5, 
requested  by  defendant,  as  follows: 

*  *  I  charge  you  that  the  mother,  Bertha  HaUoran,  was  respon- 
sible for  the  acts  of  Herbert  and  Irene  Becker,  in  whose  custody 
the  deceased  Ruth  HaUoran  was  left,  and  if  you  find  from  the 
evidence  that  they  failed  to  exercise  ordinary  care  under  the 
drctimstances  for  Ruth's  safety,  the  plaintiff  can  not  recover 
any  damages  for  the  benefit  of  said  Bertha  HaUoran." 

Second,  the  court  erred  in  failing  to  charge  (quoting  from  the 
brief) : 

*  *  That  if  the  evidence  of  plaintiff  raises  a  presumption  of 
contributory  negligence  the  burden  rests  upon  her  to  remove  that 
presumption,  and  it  is  only  after  that  presumption  is  removed 
that  the  burden  of  proving  contributory  negUgence  rests  upon 
the  defendant." 

Third,  it  was  error  for  the  court  to  admit  in  e^ddence  state- 
ments of  witnesses  that  a  few  hours  after  the  death  of  the  child, 
while  at  the  home  of  the  mother,  a  statement  was  made  by  Mr. 
Neuzel  in  the  presence  of  Mr.  Eisen,  plaintiff  in  error,  as  fol- 
lows: **I  will  admit  that  we  were  running  awfully  fast;"  and 
the  further  statement  of  said  witnesses,  **Mr.  Eisen  stood 
.silently  and  made  no  response  to  said  statement." 

With  reference  to  the  first  error,  we  have  to  say  that  the  court 
included  the  proposition  of  law  therein  contained  in  its  general 
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charge;  and  although  the  party  requesting  the  charge  was  en- 
titled to  have  it  given  before  argument,  we  can  not  see  that  the 
failure  to  do  so  was  prejudicial,  in  view  of  the  subsequent  action 
of  the  court  in  incorporating  it  in  the  general  charge.  Were 
this  a  case  where  the  question  of  the  negligence  of  the  custodians 
was  by  the  record  placed  in  doubt,  a  different  question  would  be 
presented,  but  a  careful  scrutiny  of  the  transcript  of  the  evi- 
dence before  us  in  this  case  fails  to  show  proof  of  any  act  of 
negligence  on  the  part  of  the  mother  or  those  in  whose  custody 
the  child  was  at  the  time.  The  word  *  *  negligence ' '  is  here  used 
in  its  legal  sense.  We  do  not  mean  to  find,  as  a  matter  of  law, 
that  the  custodians  exercised  at  the  time  the  highest  possible 
degree  of  care.  It  is  not  necessary  to  so  find.  The  right  of  re- 
covery depended  only  upon  the  exercise  of  ordinary  care  on 
their  part.  The  jury  could  not  have  justly  found  in  this  case 
that  there  was  any  lack  of  ordinary  care  on  the  part  of  either  the 
mother  or  Mr.  and  Mrs.  Becker,  aunt  and  uncle  of  the  child, 
with  whom  she  had  temporarily  left  the  child. 

Again,  the  purpose  of  a  special  charge  given  at  the  request  of 
counsel  before  argument  is  to  acquaint  counsel  with  the  view 
entertained  by  the  court  upon  the  law  of  the  ease  so  that  he  may 
be  guided  in  the  presentation  of  the  case  to  the  jury.  The  prin^ 
ciple  covered  by  the  charge  requested  is  so  interwoven  into  this 
case,  and  necessarily  involved,  that  we  can  not  conceive  how  the 
refusal  of  the  court  to  give  the  charge  when  requested  would 
have  any  effect  upon  the  argument. 

The  second  error  committed  by  the  court,  as  before  found,  is 
beld  to  be  not  prejudicial  for  the  reason  first  assigned  above  with 
reference  to  special  charge  No.  5.  There  was  no  want  of  ordi- 
nary care  on  the  part  of  the  mother  or  her  agents  shown  by  the 
record  in  this  case,  much  less  is  there  any  presumption  of  negli- 
gence, on  the  part  of  them,  raised  by  the  evidence  of  plaintiff's 
witnesses.  In  this  view  of  the  record,  we  are  of  the  opinion 
that  this  error  would  not  justify  a  reversal  of  the  judgment 
below. 

As  to  the  third  error,  relating  to  the  admission  of  evidence,  we 
make  the  same  finding,  viz.,  that  it  was  not  prejudicial.    Inde- 
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pendently  of  this  evidence  we  are  conyinced  that  it  is  sufficiently 
Bhown  that  the  accident  was  in  no  wite  due  to  the  negligence  of 
the  mother  or  her  agents,  but  was  caused  by  failure  to  exercise 
the  proper  degree  of  care  required  on  the  part  of  the  driver  of 
the  machine. 

It  is  argued  that  the  judgment  of  $4,000  is  excessive.  Many 
cases  are  referred  to  in  the  briefs  on  both  sides  showing  acts  of 
courts  in  passing  upon  the  amounts  of  verdicts  in  similar  cases. 
We  are  satisfied  that  the  verdict  is  larger  than  is  generally 
awarded  for  the  death  of  a  child  of  such  tender  years.  The 
many  cases  cited  show  it  to  be  above  the  average  in  amount,  but 
we  can  not  say  that  it  is  so  much  so  as  to  warrant  a  reduction  or 
reversal. 

Upon  an  examination  of  the  entire  case  including  the  facts 
and  the  law,  it  appears  that  substantial  justice  has  been  done 
and  the  judgment  will  be  affirmed. 

Jones  (Oliver  B.),  J.,  concurs;  Swing,  P.  J.,  dissents  as  to  the 
amount  of  the  judgment,  deeming  it  excessive  beyond  reason. 
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RIGHT  TO  DISMISS  WITHOUT  PREJUDICE  EXISTS  UP  TO 

riNAL  SUBMISSION. 

Court  of  Appeals  for  Hamilton  County. 
The  Cincinnati  Cab  Company  v.  Chws  Snydeb. 

Decided,  May  3,  1916. 

Trial — Argument  on  Motion  for  an  Instructed  Verdict — Followed  hy 
Motion  for  Withdratoai  of  a  Juror  and  a  Continuance —  And  Still 
Later  by  the  Granting  of  a  Motion  to  Dismiss  Without  Prejudice — 
Final  Order — Discretion  of  Court. 

1.  The  withdrawal  of  a  juror  and  granting  of  a  motion  to  continue 

the  cause,  after  a  motion  to  instruct  the  Jury  to  return  a  yerdict 
for  the  defendant  had  been  argued  in  part  but  before  It  had  been 
submitted  to  the  court  or  any  intimation  had  been  given  as  to  what 
its  decision  would  be,  is  not  an  order  affecting  a  substantial  right, 
and  a  proceeding  in  error  based  thereon  does  not  lie. 

2.  The  right  to  dismiss  without  prejudice  exists  up  to  final  submission 

of  the  cause  to  the  court  or  Jury,  and  dismissal  at  the  time  it  was 
granted  in  the  present  case  was  within  the  discretion  of  the  court, 
and  was  not  prejudicial  to  the  rights  of  the  defendant  whose  mo- 
tion for  an  instructed  verdict  was  as  yet  undetermined. 

George  H.  Warrington  an^  Robert  8,  Marx,  for  plaintiff  in 
error. 
Little  ford,  James,  Ballard  &  Frost,  contra. 

Gorman,  J. 

This  was  an  action  to  recover  damages  for  personal  injuries 
claimed  by  defendant  in  error  to  have  been  sustained  by  reason 
of  the  negligent  acts  of  his  employer,  the  plaintiff  in  error..  On 
the  trial  in  the  court  of  common  pleas,  at  the  close  of  plaintiff's 
evidence  and  when  he  had  rested  his  case,  the  defendant  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  for  defend- 
ant; and  after  the  motion  had  been  partly  argued  and  before 
the  court  had  announced  any  decision  thereon,  plaintiff  moved 
that  a  juror  be  withdrawn  and  the  cause  be  continued,  which  mo- 
tion was  granted,  to  which  action  of  the  court  defendant  ex- 
cepted. 
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Thereupon  an  entry  was  made  upon  the  journal  ordering  a 
juror  to  be  withdrawn  and  the  cause  continued  at  the  cost  of 
the  plaintiff.  To  all  of  which  the  defendant  excepted.  The  jury 
was  discharged  from  further  consideration  of  the  cause.  The 
motion  to  instruct  the  jury  to  return  a  verdict  for  defendant  was 
never  disposed  of.  Within  three  days  a  motion  was  filed  by  the 
defendant  to  set  aside  this  continuance  and  for  a  judgment  on 
the  pleadings  and  the  evidence.  This  motion,  so  far  as  appears 
from  the  record,  has  never  boon  passed  upon. 

A  bill  of  exceptions  was  taken  and  filed,  embodying  all  the 
evidence  adduced;  and  it  appears  from  statements  in  the  bill 
of  exceptions  that  all  the  jurors,  the  parties  and  their  coun- 
sel, were  present  and  able  to  proceed  with  the  hearing  of  .the 
cause  when  the  court  withdrew  a  juror  and  continued  the  case; 
that  defendant  did  not  consent  to  this  action  of  the  court,  but 
objected  and  excepted  thereto,  and  insisted  upon  the  court  pass- 
ing upon  the  motion  to  instruct  the  jury  to  return  a  verdict  in  its 
favor,  and  that  it  was  ready,  and  willing,  and  anxious  to  proceed 
with  the  hearing  of  the  cause  if  the  motion  should  be  overruled. 

On  April  3,  1914,  four  and  one-half  months  after  the  date  of 
the  entry  withdrawing  a  juror  and  continuing  the  case,  plaintiff 
on  his  own  motion  and  by  leave  of  court  voluntarily  dismissed  his 
action,  without  prejudice,  at  his  own  costs.  To  all  of  which  the 
defendant  excepted. 

This  is  the  last  entry  on  the  journal. 

The  bill  of  exceptions,  original  papers  and  a  transcript  of  the 
docket  and  journal  entries  are  filed  in  this  court  with  a  petition 
in  error,  and  this  court  is  now  asked  to  reverse  said  judgment  of 
dismissal  without  prejudice,  and  that  a  judgment  dismissing 
plaintiff's  action  be  entered  in  this  court. 

Numerous  grounds  or  error  are  set  out  in  the  petition  in  error, 
but  the  chief  errors  relied  upon  are:  the  failure  of  the  trial 
court  to  grant  defendant's  motion  to  instruct  a  verdict  for  de- 
fendant; the  granting  of  plaintiff's  motion  to  withdraw  a  juror 
and  continue  the  case;  the  refusal  of  the  court  to  grant  defend- 
ant's motion  to  set  aside  the  entry  withdrawing  a  juror;  and  the 
granting  of  permission  to  plaintiff  to  dismiss  his  action  without 
prejudice. 
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The  error  is  prosecuted  to  the  entry  dismissing  the  action  with- 
out prejudice.  This,  it  is  claimed,  is  a  final  order  and  error  may 
be  prosecuted  thereto.  Ordinarily  plaintiff  has  the  right,  under 
favor  of  Section  11586,  Qeneral  Code,  to  dismiss  his  action  with- 
out prejudice  to  a  future  action,  provided  he  does  so  before  its 
final  submission  to  the  jury  or  to  the  court  when  the  trial  is  by 
the  court.  In  such  a  case,  although  the  entry  of  dismissal  be  con- 
sidered a  final  order,  no  error  lies  to  the  dismissal  because  no 
prejudice  results  to  the  defendant  from  such  a  judgment,  but  it 
is  only  when  the  final  order  or  judgment  is  prejudicial  to  the 
complaining  party  will  a  reviewing  court  reverse  the  judgment 
or  order  however  erroneous  it  may  be. 

The  majority  of  the  court  are  of  the  opinion  that  the  entry  of 
dismissal  in  this  case  is  not  a  final  order  entitling  the  defendant 
below  to  prosecute  error  therefrom,  for  the  reason  that  the  dis- 
missal of  the  cause  without  the  court  passing  upon  its  motion 
to  instruct  the  jury  to  return  a  verdict  in  its  favor  was  not 
prejudicial  to  it. 

A  final  order,  as  defined  in  Section  12258,  General  Code,  which 
may  be  vacated,  modified  or  reversed,  is : 

"An  order  affecting  a  substantial  right  in  an  action,  when  in 
effect  it  determines  the  action  and  prevents  a  judgment,"  etc. 

This  entry  of  dismissal  undoubtedly  determined  this  action  be- 
low ;  and  it  is  claimed  by  plaintiff  in  error  that  it  prevented  a 
judgment  in  its  favor. 

This  contention  of  the  plaintiff  in  error  that  the  dismissal  pre- 
vented a  judgment  in  its  favor,  we  think  is  an  unwarranted  as- 
sumption on  its  part ;  non  constat  but  that  the  trial  court  would 
have  overruled  the  motion  of  defendant  for  an  instructed  ver- 
dict, and  on  the  final  submission  of  the  case  to  the  jury  a  verdict 
might  have  been  retured  in  favor  of  plaintiff  and  a  judgment 
entered  thereon.  The  record  does  not  disclose  how  the  trial  court 
would  have  ruled.  Reference  is  made  to  an  opinion  of  the  trial 
court  announced  some  time  after  the  case  was  dismissed  by 
plaintiff  without  prejudice,  and  what  purports  to  be  a  copy  of 
this  opinion  is  attached  to  a  supplemental  petition  in  error  filed 
by  plaintiff  in  error,  but  this  opinion  is  no  part  of  the  record, 
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nor  is  the  language  of  the  court  found  embodied  any  place  in 
the  record.  We  can  not  consider  this  opinion  as  a  part  of  the 
record.  It  purports  to  be  a  decision  on  the  motion  to  set  aside 
the  entry  withdrawing  a  juror  and  for  judgment  in  favor  of  de- 
fendant and  granting  leave  to  plaintiff  to  dismiss  his  action  with- 
out prejudice.  There  are  no  journal  entries  as  to  any  matters 
passed  upon  in  this  opinion  except  the  entry  of  dismissal  without 
prejudice.  We  are  not  at  liberty  to  presume  or  assume,  in  the 
absence  of  any  record  to  that  effect,  that  the  defendant  would 
have  had  an  instructed  verdict  but  for  the  withdrawal  of  a  juror 
and  the  dismissal  of  the  cause  without  prejudice. 

The  only  cause  of  complaint  which  plaintiff  in  error  can  fairly 
make,  by  reason  of  the  court's  actions  in  withdrawing  a  juror, 
and  later  in  allowing  plaintiff  to  dismiss  without  prejudice,  is 
that  it  may  be  put  to  the  additional  cost,  expense,  trouble  and 
time  of  defending  another  action  brought  by  plaintiff;  but  this 
would  be  as  probable  if  plaintiff  had  dismissed  without  prejudice 
at  the  close  of  his  case  before  a  motion  had  been  made  by  de- 
fendant for  an  instructed  verdict. 

It  is  claimed  that  the  court  had  no  right  to  withdraw  a  juror 
and  continue  the  case  after  the  jurj'  had  been  impaneled  and 
the  case  had  proceeded  to  trial,  except  by  consent  of  parties,  or 
because  of  sickness  of  a  juror,  or  accident  or  calamity,  or  after 
the  jurors  have  been  kept  together  until  it  satisfactorly  appears 
that  there  is  no  probability  of  their  agreeing,  and  Sections  11453 
and  11454,  General  Code,  and  the  case  of  Rati  v.  Risiden,  11  C.C. 
(N.S.),  255,  are  cited  in  support  of  this  contention. 

We  are  of  the  opinion  that  Section  11453  does  not  embrace  all 
the  cases  in  which  a  continuance  may  be  had  after  the  com- 
mencement of  a  jury  trial,  nor  does  the  code  prohibit  the  prac- 
tice of  withdrawing  a  juror  and  continuing  a  cause  when  in  the 
opinion  of  the  court  justice  requires  this  to  be  done.  This  prac- 
tice has  been  resorted  to  from  time  immemorial,  not  only  in  this 
state  but  in  many  other  states,  and  in  the  federal  courts  as  well 
as  in  the  courts  of  Great  Britain  and  her  colonies. 

Withdrawing  a  juror :    A  fiction  to  which  the  court  may  re- 
sort when  it  appears  that  owing  to  some  accident  or  surprise,  de- 
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feet  of  proof,  unexpected  and  diflficult  questions  of  law,  or  like 
reason,  a  trial  can  not  proceed  without  injustice  to  a  party." 
Cyc.  Vol.  40,  p.  2126. 

'*The  withdrawal  of  a  juror  by  direction  or  leave  of  court 
produces  a  mistrial  and  effects  a  continuance;  and  it  is  error 
when  a  party  had  been  permitted  to  withdraw  a  juror,  to  enter 
judgment  against  him  on  the  merits."  Cyc.  Vol.  38,  p.  1593; 
Planer  v.  Smith,  40  Wis.,  31. 

In  the  above  case  the  court,  after  granting  plaintiff's  motion  to 
withdraw  a  juror,  dismissed  the  plaintiff's  action  and  gave  judg- 
ment for  defendant,  instead  of  continuing  the  case ;  and  it  was 
held  that  this  was  error,  and  that  the  only  judgment  which  could 
have  been  properly  entered  was  a  non-suit,  which  would  not  be 
a  bar  to  another  action  for  the  same  cause ;  in  other  words,  a  dis- 
missal without  prejudice. 

*'A  motion  to  withdraw  a  juror  must  be  based  on  matters  oc- 
curring at  the  trial ;  the  granting  of  the  motion  being  in  the  dis- 
cretion of  the  court,  which  discretion  is  subject  to  review  only 
in  cases  of  abuse."  Abbott's  Civil  Jury  Trials,  3d.  Ed.,  pp.  487 
to  494  inclusive ;  Schofield  v.  Settley,  31  111.,  515 ;  Huntington 
V.  Toledo,  Si,  L.  &  W.  R.  R.  Co-,  99  C.  C.  A.,  157 ;  Benson  v. 
Altoonu  &  L,  Ry.  Co.,  228  Pa.  St.,  290 ;  Adler  v.  Lesser,  JIO  N. 
Y.  Sup.,  196;  Morrison  v.  Hendenberg,  138  111.,  22;  and  many 
other  cases  that  might  be  cited. 

A  juror  may  be  withdrawn  where  it  is  necessary  to  prevent  the 
defeat  of  justice.    Wolcott  v.  Studebaker,  34  Fed.,  8. 

In  the  case  at  bar  the  plaintiff's  counsel  asked  leave  to  file 
an  amended  petition,  which  we  think  the  court  might  and  should 
have  granted,  but  because  of  the  objection  of  counsel  for  the  de- 
fendant, the  court  held  that  he  had  no  right  to  grant  leave  to  file 
the  amended  petition.  It  was  then  that  counsel  for  plaintiff 
asked  and  obtained  leave  to  withdraw  a  juror  and  continue  the 
case,  manifestly  for  the  purpose  of  more  fully  preparing  plaint- 
iff's case  and  amending  the  pleadings.  This  we  think  the  court 
had  the  discretion  to  permit.  MUler  v.  Metzfer,  16  111.,  390; 
Messenger  v.  Fourth  Nat.  Bk.,  6  Daly,  190. 

We  are  of  the  opinion  that,  under  the  circumstances  shown 
by  the  record  in  this  case,  the  court  did  not  abuse  its  discretion 
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i^itlidrawn  and  a  continuance  of 
,.  ^  -  jaror  to  oe 

^e  ^-         ^,y  Risiden,  H  C.C.(N.S.),  255,  which  denied 

fhe  case  of  ^^^^  ^^^  ^  discharge  the  jury  in  a  civil  action 

the  right  of  the    ^^^^  ^^^^  ^^  ^^^  finding  of  some  necessity 

^^'^^^^oVupoD  consent  of  parties,  was  overruled  by  the  Su- 

^/lere  ^^^^^  ^yithout  report,  because  the  order  was  not  a  final 

^'^'^thin  the  meaning  of  the  statute.    Ran  v.  Risiden,  81  0. 

Xo  any  event,  the  eflPect  of  withdrawing  a  juror  operated 
arely  as  a  continuance  of  the  case;  the  order  was  not  a  final 
j,e;  it  rested  in  the  sound  discretion  of  the  court,  and  no  abuse 
I  discretion  is  shown  by  the  record;  no  judgment  had  then 
ueen  pronounced  in  defendant's  favor;  nor,  as  we  view  the 
^ecord,  can  it  be  said  that  defendant  was  entitled  to  an  in- 
structed verdict ;  at  least  ihe  trial  court  has  never  so  declared. 
Iso  prejudice  resulted  to  plaintiff  in  error  because  of  this  action 
of  the  court. 

As  to  the  dismissal  of  plaintiff's  case  without  prejudice  at 
the  time  it  was  done,  we  hold  that  the  plaintiff  had  the  ri 
to  do  so  up  to  the  time  the  case  was  finally  submitted  either  to 
the  court  or  jury.  A  motion  had  been  made  to  instruct  the 
jury  for  defendant  and  this  motion  was  partly  argued;  but 
while  being  argued,  and  before  submission  to  the  court,  and  be- 
fore any  intimation  had  been  given  by  the  court  as  to  how  he 
would  rule  thereon,  and  before  any  announcement  was  made 
of  the  court's  decision  on  this  motion,  the  plaintiff  dismissed 
his  action  without  prejudice.  In  fact,  the  court,  on  the  record, 
has  not  yet  passed  upon  that  motion  to  instruct.  This  is  one  of 
the  grounds  of  complaint  by  plaintiff  in  error  that  the  court  has 
not  yet  granted  its  motion  or  given  a  judgment  in  its  favor. 

The  cases  of  Turner  v.  Pope  Motor  Car  Co.,  79  0.  S.,  153,  and 
L.  8.  E.  Ry.  Co.  v.  Sanders,  19  C.C.(N.S.),  21,  are  distin- 
guishable from  the  instant  case  in  that,  in  both  of  these  cases  it 
was  sought  to  dismiss  the  plaintiff's  action  after  a  motion  for 
an  instructed  verdict  for  defendant  had  been  made,  argued 
decided,  and  granted  by  the  court.  The  request  in  each  of 
these  cases  to  dismiss  without  prejudice  came  too  late — after 
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the  court  had  announced  its  opinion  and  after  final  submission 
to  the  court — whereas  under  the  statute,  Section  11586,  Gen- 
eral Code,  the  right  to  dismiss  without  prejudice  exists  only 
up  to  the  time  of  final  submission.  As  was  said  by  Judge  Price, 
in  the  case  of  Turner  v.  Pope,  etc.,  supra,  at  pages  167-168 : 

**We  again  say  that  the  finding  and  judgment  of  the  court 
on  the  motion  is  the  determining  authority,  and  the  directed 
verdict  is  in  compliance  with  the  forms  of  practice." 

See  also  Bee  Bldg.  Co,  v.  Dalton,  68  Neb.,  38;  Morrissey  v. 
R'y  Co.,  80  la.,  314. 

There  being  no  errors  in  the  record  prejudicial  to  plaintiff 
in  error,  the  judgment  of  the  court  of  common  pleas  dismissing 
the  plaintiff's  action  without  prejudice  is  aflSrmed. 

Jones  (Oliver  B.),  J.,  concurs  in  judgment  of  aflSrmance. 


Jones  (E.  H.),  P.  J.: 

Acting  under  authority  of  Section  11586,  General  Code,  plaint- 
iff below  dismissed  his  action  ''before  its  final  submission  to 
the  jury."  There  had  been  no  decision  upon  the  motion  for 
an  instructed  verdict,  nor  had  any  opinion  been  formed  or  ex- 
pressed by  the  trial  judge.  Under  these  conditions  plaintiff 
had  the  right  to  dismiss  ** without  prejudice/*  and  the  author- 
ities relied  upon  by  counsel  for  plaintiff  in  error  do  not  fit 
this  case.  There  is  no  order  or  judgment  of  which  he  may  com- 
plain in  a  court  of  review,  and  no  showing  by  the  record  that 
a  judgment  in  his  favor  was  prevented  or  forestalled  by  the 
dismissal. 

The  petition  herein  contains  the  necessary  jurisdictional  aver- 
ment in  a  proceeding  such  as  this,  to-wit: 

"A  final  order  was  made  by  said  court  of  common  pleas  de- 
termining said  action  and  preventing  a  judgment  therein." 

This  must  mean  that  a  judgment  for  plaintiff  in  error  was 
prevented  by  the  voluntary  dismissal  of  the  action  by  plaintiff 
below.    There  is  nothing  in  the  record  to  support  this  averment. 
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Hence  plaintiflf  in  error  was  not  hurt  by  the  order  complained 
of.    It  waa  not  deprived  of  any  right  nor  was  it  the  victim  of 
any  wrong,  and  it  can  not  be  heard  to  complain  in  a  court  of 
error. 
The  petition  in  error  should  therefore  be  dismissed. 


ACTION  FOR  CONTRIBUTION  FROM  A  CO-SURETY. 

Court  of  Appeals  for  Logan  County. 

WasoN  MoAdams  v.  J.  W.  Dunson. 

Decided,  August  10,  1916. 

Sureties — Contribution  Among— Notice  of  Payment  or  Demand  Not 
Condition  Precedent  to  Right  of  Recovery, 

1.  A  surety  who  has  paid  more  than  his  ratable  share  of  a  debt.  Is 

entitled  to  contribution  from  a  co-surety,  without  averring  or  prov- 
ing notice,  or  demand  of  payment 

2.  In  an  action  for  contribution  where  the  only  relief  sought  is  a  judg- 

ment for  money,  costs  are  recoverable  by  plaintiff,  as  of  right, 
under  Section  11624,  General  Code. 

John  P.  Bower  and  James  Keman,  for  plaintiflf  in  error. 
Howenstine  &  HiLston,  contra. 

Cbow,  "5". 

Error  to  the  court  of  common  pleas. 

Plaintiflf  in  error,  who  was  plaintiflf  in  the  court  of  common 
pleas,  sought  recovery  from  defendant  in  error,  who  was  de- 
fendant below,  by  way  of  contribution,  because  of  payments 
made  by  plaintiflf,  of  the  entire  amount  of  two  promissory 
notes  upon  which  defendant  and  plaintiflf  were  sureties. 

The  cause  was  tried  to  a  jury,  and  at  the  close  of  plaintiflf 's 
case,  on  miction  of  defendant,  a  directed  verdict  was  returned 
for  him.  Judgment  was  accordingly  entered  in  defendant's 
favor. 

The  evidence  tends  to  prove  all  the  essential  elements  requisite 
to  plaintiflf 's  right  to  recover,  excepting  (if  such  be  an  essen- 
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tial  element)  notice  to  defendant,  of  said  two  several  payments, 
or  demand  on  him  for  contribution,  prior  to  commencement  of 
plaintiff's  action. 

The  trial  judge  held  such  demand  to  be  necessary,  and  for 
lack  of  evidence  tending  to  prove  same  (and  for  no  other  rea- 
son), directed  the  i^erdict,  as  above  stated. 

The  only  question  for  determination  in  the  present  case  is, 
therefore,  the  correctness  of  that  action. 

There  are  but  three  reported  cases  in  Ohio,  which  either  di- 
rectly or  remotely  bear  on  the  point. 

These  will  be  taken  up  in  their  order. 

In  5  Ohio,  444,  the  material  facts  were  as  follows : 

Edward  Williams  and  Isaac  Williams  were  makers  of  a  joint 
and  several  bond,  to  one  Heath.  After  its  maturity,  and  more 
than  six  years  prior  to  commencement  of  the  suit,  Edward  Wil- 
liams paid  more  than  one-half  the  principal  and  interest  then 

due,  such  payment  being  referred  to  in  the  opinion,  as  ''a  small 
sum. 

Several  years  thereafter  the  obligee.  Heath,  brought  suit  on 
the  bond  for  the  unpaid  balance,  against  Edward  Williams  and 
Isaac  Williams,  and  recovered  judgment  against  both.  Soon 
after  rendition  of  the  judgment  Isaac  WUiaras  died,  and  Ed- 
ward Williams  paid  the  whole  of  same. 

For  recovery  of  one-half  of  said  two  payments  with  interest, 
Edward  Williams'  administrators  sued  Isaac  Williams'  admin- 
istrators. 

The  defenses  were  non  assumpsit,  and  non  assumpsit  unthin 
six  years. 

The  questions  presented  by  the  issues,  so  far  as  here  pertinent, 
are:  (1)  applicability  of  the  statute  of  limitations;  (2)  if  ap- 
plicable, the  time  from  which  it  begins  to  run,  whether  from  the 
date  of  each  payment  of  a  part,  or  from  the  time  payment  of 
the  whole  sum  only,  or  from  maturity  of  the  original  instru- 
ment of  obligation  upon  which  the  parties  were  bound;  and, 
(3)  whether  the  action  accrues  until  notice  has  been  given,  or 
demand  has  been  made. 

The  court  held:  (1)  that  the  transaction  involved  no  element 
of  trust,  and  that  the  statute  of  (six  years)  limitation  applied; 
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and  (2)  and  (3)  that  in  cases  where  the  co-obligor  has  paid  in 
small  installments,  he  can  not,  without  prior  notice  or  demand, 
maintain  a  suit  for  each  sum  so  paid. 

It  is  worthy  of  notice,  that  no  fact  appears  which  would  seem 
to  call  for  any  comment  regarding  ''small  installments,"  as 
there  were  but  two  payments  the  first  of  which  was  more  than 
one-half  the  total  amount  then  due  on  the  obligation,  and  the 
other  covering  the  whole  of  the  remaining  sum. 

It  should  also  be  observed  that  at  page  447,  "other  payments" 
are  spoken  of  in  obvious  reference  to  the  one  payment  of  the 
judgment  covering  said  remaining  sum. 

While  the  case  nowhere  either  in  the  statement  of  facts  or  the 
opinion,  specifically  discloses  whether  notice  was  given,  or  de- 
mand made,  between  the  dates  of  payment  of  the  judgment,  and 
commencement  of  plaintiff's  suit,  we  are  constrained  to  assume 
that  the  court  considered  and  decided  the  case  on  the  theory 
of  absence  of  such  notice  or  demand  in  view  of  the  discussion 
of  point  4  on  page  446  and  the  language  of  paragraphs  three 
and  four  of  the  syllabus. 

Hence  that  ease  must  be  regarded  as  supporting  the  contention 
that  no  notice  of  payment  need  be  given,  nor  demand  made,  be- 
fore commencement  of  suit. 

The  case  of  Carpenter  v.  Kelley,  9  Ohio,  106,  is,  however,  a  di- 
rect authority  in  complete  opposition  to  the  above  contention,  so 
far  at  least  as  relates  to  the  matter  of  giving  notice  to  a  co-surety, 
of  payment.  The  syllabus  is  thus  restricted,  and  the  learned 
judge  who  delivered  the  opinion,  construed  at  page  108,  the  issue 
of  lack  of  demand  to  be  the  equivalent  of  want  of  notice  of  pay- 
ment. 

No  case  is  referred  to,  other  than  5  Ohio,  446,  stipra,  no  reason- 
ing employed,  nor  is  there  any  language  save  the  bare  statement 
that  the  co-surety  from  whom  contribution  was  undertaken,  was 
not  by  his  own  act,  a  debtor  of  the  surety  who  had  paid,  but  be- 
came so  by  reason  of  such  payment. 

The  case  of  Neilson  &  Churchill  v.  Fry,  16  0.  S.,  553,  was  a 
suit  between  co-sureties,  wherein  one  who  had  paid  the  full 
amount  of  a  judgment  upon  which  another  was  equally  liable, 
brought  suit  against  the  latter  for  contribution. 
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The  form  of  that  action  was  equitable  in  that  plaintiff  was  in- 
voking the  fiction  of  subrogation  because  plaintiff  had  paid  the 
judgment,  but  he  actually  sought  no  equitable  relief. 

The  court,  disregarding  the  form  so  attempted  to  be  impressed 
by  the  plaintiff  on  the  transaction,  held  the  latter  to  be  in  sub- 
stcmce  one  for  the  recovery  of  money  only. 

The  controlling  question  in  the  case,  was  that  of  applicability 
of  the  statute  of  limitation,  and  the  court  decided  the  action  to 
have  been  barred  by  the  lapse  of  six  years,  inasmuch  as  the  ulti- 
mate (and  only)  relief  sought  was  the  recovery  of  money  only. 

The  question  of  notice  of  payment  as  a  condition  precedent  to 
the  right  to  maintain  the  action,  was  raised  and  discussed  in  the 
case,  but  was  not  necessarily  material  to  the  decision,  because  of 
the  bar  of  the  statute  of  limitation. 

In  discussing  the  question  of  notice,  the  language  of  the  court 
is  conflicting.  At  one  place  (page  556)  it  is  said  that,  if  the 
action  was  to  be  regarded  merely  as  the  old  action  of  assumpsit, 
to  recover  money  equitably  due,  the  defense  of  want  of  notice, 
would  have  been  a  good  bar  to  the  action,  whilst  at  page  558,  it  is 
stated  that  if  recovery  of  the  money  be  sought  by  simple  action, 
or  by  the  aid  of  the  fiction  of  substitution,  costs  could  not  be  re- 
covered without  previous  notice  of  the  payment. 

It  should  also  be  noticed  that  paragraph  three  of  the  syllabus 
not  only  covers  the  question  of  the  statute  of  limitation,  but  the 
necessity  for  notice  of  payment,  is  restrained  to  the  question  of 
costs. 

The  decision  was  by  a  divided  court,  three  judges  concurring, 
and  two  dissenting,  as  to  the  third  proposition  of  the  syllabus. 

Turning  from  the  inharmonious  expressions  in  the  above  men- 
tioned cases,  to  the  decisions  of  the  courts  of  final  resort  in  other 
states,  no  dissention  can  be  found.  All  agree  upon  the  proposi- 
tion that  neither  notice,  nor  demand  of,  payment  need  be  given 
a  co-surety,  before  commencement  of  an  action  against  him,  for 
contribution.  The  following  are  among  the  leading  cases:  19 
Pickering,  260;  53  California,  686;  9  Iowa,  479;  5  Atlantic  Re- 
porter, 801;  25  American  Decisions,  714;  26  American  De- 
cisions, 265;  5  Vermont,  60;  34  Northwestern  Reporter,  921. 
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To  the  like  effect  are  these  authoritive  text-books :  Childs  on 
Suretyship  and  Guaranty,  329 ;  Stearns,  the  Law  of  Suretyship, 
523;  Spencer  on  Suretyship,  Sections  149,  154;  Pingrey  on 
Suretyship  and  Guaranty,  Section  196 ;  Brandt,  Suretyship  and 
Guaranty,  Section  319. 

In  harmony  therewith,  is  also  the  modem  and  most  excellent 
and  dependable  work,  Ruling  Case  Law,  Volume  6,  page  1045. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

With  respect  to  the  taxing  of  costs,  it  is  sufficient  to  say  that 
where  the  action  in  which  contribution  is  sought  does  not  involve 
equitable  relief,  the  matter  is  now  governed  by  Section  11624, 
General  Code,  which  requires  them,  in  a  case  like  the  one  at  bar, 
to  be  adjudged  against  defendant. 

Kinder,  J.,  and  Ansberey,  J.,  concur. 


MAINTENANCE  OF  ELECTRIC  UGHT  POLES  BY  PRIVATE 
COMPANY  IN  FRONT  OF  RESIDENCE  PROPERTY. 

Court  of  Appeals  for  Lucas  County* 

Ellen  Huss  v.  Toledo  Railways  &  Light  Co. 

Decided,  June  7,  1915. 

Municipal  Corporations — Erection  and  Maintenance  of  Electric  Light 
Poles  hy  Private  Company — Can  Not  he  Enjoined  by  Abutting 
Owner — Location  of  Poles  Within  the  Discretion  of  the  Municipal 
Authorities. 

1.  A  private  company  may  erect  and  maintain  in  the  streets  of  a 

municipality  electric  light  poles  and  wires  for  lighting  the  public 
streets  under  a  contract  with  the  city;  such  construction  does 
not  invade  the  rights  of  an  abutting  owner,  and  such  owner  can 
not  maintain  injunction  proceedings,  even  though  a  portion  of  the 
current  carried  is  for  private  purposes,  provided  such  additional 
use  does  not  impair  the  abutter's  property  In  any  essential  degree. 

2.  The  location  of  poles  and  wires  for  lighting  the  public  streets  rests 

with  the  city  authorities,  and  will  not  be  Interfered  with  by  the 
courts  in  the  absence  of  fraud  or  an  abuse  of  discretion. 


COURT  OF  APPEALS.  45 


1916.]  Lucas  County. 


Charles  A,  Thatcher,  for  plaintiff. 
Tracy,  Chapman  &  Welles,  contra. 

Richards^  J. 

This  action  was  commenced  by  filing  a  petition  in  the  court 
of  common  pleas  on  April  30,  1915,  seeking  to  enjoin  the  de- 
fendant from  erecting  poles  and  stringing  wires  thereon  in 
front  of  the  property  of  the  plaintiff  on  Williams  street  in  the 
city  of  Toledo.  To  this  petition  the  defendant  filed  an  answer 
in  which  it  avers  that  it  has  a  contract  with  the  city  of  Toledo, 
by  the  terms  of  which  it  is  to  furnish  street  lights  for  the 
streets,  boulevards  and  parks  in  the  city  of  Toledo,  and  is  pro- 
ceeding to  erect  a  line  on  Williams  street  for  that  purpose, 
having  received  a  permit  therefor  from  the  proper  officials  of 
the  city.  The  defendant  further  avers  that  no  wires  are  to  be 
placed  on  the  line  of  poles  except  such  as  carry  current  for  the 
above  purposes. 

The  evidence  discloses  that  the  plan  of  construction  involves 
the  placing  of  only  one  pole  in  front  of  the  premises  of  the 
plaintiff,  and  the  precise  location  of  that  pole  has  been  hereto- 
fore fixed  by  order  of  this  court.  It  appears  further  from 
the  evidence  that  the  plan  involves  the  placing  of  eleven  high 
tension  wires  to  be  used  almost,  if  not  entirely,  for  street  light- 
ing purposes.  The  poles  are  also  to  carry  four  wires  composing 
a  3-phase,  60  cycle,  A.  C.  Circuit,  carrying  4600  volts.  No 
serious  question  can  be  made  as  to  the  right  of  the  defendant  to 
construct  the  line  in  the  place  located,  for  the  purpose  of  street 
lighting,  including  the  eleven  wires  carrying  current  for  arc 
lights;  but  it  is  strenuously  insisted  that  the  defendant  has  no 
right  to  erect  or  maintain  the  four  other  wires  which  are  used 
not  only  for  street  lighting,  but  for  other  private  purposes. 
The  evidence  discloses  that  these  four  wires  compose  one  cir- 
cuit and  that  such  method  is  proper  for  good  construction.  It 
appears  that  the  current  from  these  four  wires  is  used  for 
lighting  the  streets,  the  drives,  walks  and  buildings  in  Wal- 
bridge  Park;  the  union  depot  and  the  grounds  and  streets 
adjoining  the  same;  and  also  for  general  lighting  of  the  fire 
departments  on  Broadway,  and  lighting  and  power  at  the  water- 
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works  station  on  Broadway,  and  general  distribution  of  incan- 
descent lighting  in  the  vicinity  of  Broadway  and  extending  to 
Olendale  avenue.  None  of  the  wires  named  will  carry  current 
to  be  used  solely  for  private  incandescent  lighting,  nor  solely 
to  carry  energy  for  private  power  plants.  On  the  contrary, 
the  four  wires  named  serve  a  dual  purpose,  one  of  the  chief 
purposes  being  the  lighting  of  the  public  streets  in  that  portion 
of  the  city.  It  does  not  appear  from  the  evidence  that  the  use 
of  a  portion  of  this  current  for  private  purposes  has  necessi- 
tated, or  will  necessitate,  any  larger  poles  or  wires,  or  a  greater 
number  of  wires  or  cross-arms. 

We  assume  that  the  defendant  h&s  the  right  in  this  state, 
without  any  doubt,  to  erect  and  maintain  a  line  of  poles  and 
wires  for  the  purpose  of  lighting  the  public  streets  of  the  mu- 
nicipality, and  the  question  here  for  determination  is  whether 
that  right  is  in  any  wise  curtailed  by  the  fact  that  the  same  line 
of  poles  and  wires  carries  current  which  is  used  in  part  for  pri- 
vate purposes.  The  leading  case  in  Ohio  on  this  matter  is 
Callen  v.  lAght  Co.,  66  Ohio  St.,  166.  In  that  case  it  was  an- 
nounced by  the  court  that  it  was  a  diversion  of  the  street  from 
the  purposes  to  which  it  was  dedicated,  for  a  private  lighting 
company  to  erect  poles  and  string  wires  thereon  of  electric  light 
cable  lines  for  furnishing  light  and  energy  to  private  takers.  It 
was  further  held  in  that  case  that  this  diversion  of  the  street 
from  the  purposes  for  which  it  was  dedicated  was  not  relieved 
against  by  the  fact  that  a  fire  alarm  box  used  by  the  city  was 
placed  on  the  pole  erected  adjacent  to  plaintiff's  property.  It 
is  true  that  the  question  to  be  determined  in  the  case  of  Callen 
V.  Electric  Light  Co.,  supra,  was  not  precisely  the  same  as  that 
which  we  have  for  determination,  because  in  that  case  the  com- 
pany had  no  contract  for  lighting  any  of  the  streets  of  the  city 
in  the  neighborhood  where  the  plaintiff's  property  was  located, 
nor  was  it  in  fact  furnishing  or  proposing  to  furnish  any  such 
service  at  that  place,  and  hence  it  could  not  claim  the  right  to 
erect  or  maintain  the  line  of  poles  and  wires  at  that  place  for 
street  lighting  purposes.  In  the  consideration  of  that  case  the 
Supreme  Court,  speaking  through  Spear,  J.,  discusses  in  detail 
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the  question  now  under  consideration  in  the  instant  case.  It 
is  said  in  the  course  of  that  opinion  that  the  case  it  to  be  de- 
termined by  a  consideration  of  the  question  whether  or  not  the 
acts  of  the  defendant  complained  of  constitute  in  an  essential 
degree  a  taking  of  property  within  the  meaning  of  the  Consti- 
tution, and  it  is  further  stated  by  the  court,  in  substance,  that 
the  defendant  did  not  have  the  right  to  place  permanent  erec- 
tions in  the  street  in  front  of  the  plaintiff's  property  if  by  so 
doing,  it  in  any  appreciable  degree  impaired  the  owner's  access 
to  the  lot,  or  otherwise  interfered  with  the  full  enjoyment  of 
the  lot  for  all  purposes  to  which  it  was  adapted,  or  of  the  street 
itself.  It  must  be  borne  in  mind,  in  considering  the  discussion 
of  that  case  and  the  conclusion  reached  by  the  court,  that  it 
had  under  consideration  a  case  in  which  the  electric  lighting 
provided  by  the  defendant  was  not  of  the  streets,  but  that  it 
was  wholly  for  private  use  and,  therefore,  was  not  in  any  sense 
a  street  purpose,  but  was  solely  a  private  one.  The  funda- 
mental principle  was  stated  by  the  court  that  the  city's  control 
of  the  streets  is  confined  to  street  purposes  and  is  not  for  gen- 
eral municipal  purposes.  Nevertheless,  the  court  used  this  lan- 
guage on  page  180: 

''Whatever  is  a  necessary  incident  to  that  use,  the  city  may 
provide.  Sewers,  for  instance,  drain  the  surface  water  and 
thus  relieve  the  streets  from  impairment  and  destruction,  and 
in  this  respect  sewers  are  for  a  street  purpose;  while,  in  addi- 
tion, they  m^y  drain  abutting  property,  thus  tending  to  promote 
the  public  health,  and  in  this  respect  they  serve  a  municipal 
purpose.  The  same  may  be  said  as  to  water  supply  for  cleansing 
and  sprinkling  the  streets,  and  by  owners  of  property  abutting 
for  cleaning  and  domestic  uses,  and  for  the  extinguishment  of 
fires.  Light,  also,  is  necessary  for  street  purposes,  and  is  con- 
venient for  the  use  of  citizens,  thus  serving  two  uses,  one  a  street 
purpose  and  the  other  a  municipal  purpose." 

The  fact  that  fire  alarm  apparatus  was  a  strictly  municipal 
convenience  was  held  not  to  justify  the  construction,  for  it  was 
apparent  that  this  apparatus  might  properly  be  constructed  on 
a  short  post  in  an  unobjectionable  location.    The  language  above 
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quoted  is  a  clear  declaration  by  the  Supreme  Court  that  -poles 
and  wires  constructed  for  purposes  of  furnishing  light  for  the 
public  streets  may  serve  as  well  a  dual  purpose,  and  if  such  dual 
purpose  did  not  result  in  impairing  the  plaintiff's  property  in 
any  essential  degree,  or  to  any  appreciable  extent,  then  injunc- 
tion would  not  lie. 

The  doctrine  is  well  announced  in  1  Joyce,  Elec.  Law  (2d 
Ed.),  Sections  233,  276  and  333.  The  author  of  that  work  in  an 
illuminating  discussion  of  the  question,  reaches  the  conclusion 
that  if  a  line  of  poles  and  wires  is  erected  for  the  purpose  of 
lighting  the  public  streets,  it  is  not  an  additional  burden  that 
the  same  line  also  carries  current  used  for  private  purposes. 

We  conclude  from  the  evidence  in  this  case  that  no  appreci- 
able or  essential  additional  burden  is  cast  upon  the  plaintiff's 
property  by  the  fact  that  a  portion  of  the  current  which  is 
carried  on  some  of  these  wires  is  used  for  various  private  pur- 
poses. 

It  is  insisted  by  the  plaintiff  that  the  line  of-  poles  and  wires 
should  have  been  constructed  on  another  street  or  on  the  op- 
posite side  of  Williams  street.  No  abuse  of  discretion  is  shown 
on  the  part  of  the  city  authorities  in  locating  the  line  at  the 
place  where  it  has  been  located,  with  the  pole  in  front  of  plaint- 
iff's property  placed  where  directed  by  this  court,  and  we  appre- 
hend the  true  rule  to  be  that  in  the  absence  of  fraud  or  an 
abuse  of  discretion,  a  court  will  not  interfere  with  the  action 
of  the  municipal  authorities  on  that  matter.  Of  course,  the 
right  of  the  defendant  to  maintain  this  line  could  only  extend 
for  the  time  during  which  it  supplies  light  for  lighting  the  pub- 
lic streets  of  the  city. 

The  injunction  will  be  so  modified  as  to  allow  the  erection 
and  maintenance  of  the  pole  on  plaintiff's  property  at  the  place 
indicated,  only,  and  in  other  respects  will  be  dissolved. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 
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VALUE  OF  A  BOY'SILEC. 

Court  of  Appeals  for  Hamilton  County. 

The  Cinctnnati  Traction  Company  and  The  Adams  Express 

Company  v.  John  Wynne,  Guardian  op  James 

BussELL  Wynne,  an  Infant.* 

Decided,  July  6,  1915. 

Negligence — Joint  Tori  Feasors — Determination  as  to  the  Liability  of 
Both  or  Either—^oint  Enterprise—Fellow-Servant — Charge  of 
Court — Damages  for  Loss  of  a  Leg  hy  a  Boy. 

1.  The  negligence  of  the  driver  of  an  express  company's  wagon  can  not 

be  imputed  to  the  wagon  boy,  who  was  to  some  extent  under  the 
direction  of  the  driver,  and  whose  business  it  was  to  keep  watch 
that  no  packages  were  lost  or  stolen;  nor  can  it  be  said  that  the 
driver  and  boy  were  engaged  in  a  Joint  enterprise;  and  as  to 
whether  or  not  they  were  fellow-servants  was  a  question  properly 
left  to  the  jury  under  the  evidence  adduced. 

2.  Where  two  parties  have  been  made  defendants  as  Joint  tort  feasors, 

the  question  may  properly  be  submitted  to  the  Jury  whether  the 
injury  complained  of  was  due  to  the  concurrent  negligence  of  both, 
or  whether  it  was  caused  by  the  negligence  of  either. 

3.  The  court  regards  a  Judgment  of  $10,000  in  favor  of  a  fourteen  year 

old  boy  for  the  loss  of  a  leg  as  excessive,  and  the  plaintiff  below 
is  given  the  choice  of  acceptance  of  $7,600,  or  a  reversal. 

Robertson  &  Buchwalter,  for  Adaras  Express  Co. 
George  H.  Wwrrington  and  Robert  8.  Marx,  for  Cincinnati 
Traction  Co. 
Littleford,  James,  Ballard  &  Frost,  contra. 

Gorman,  J. 

On  November  7,  1911,  about  6:30  p.  m.,  a  street  car  of  the 
Cincinnati  Traction  Company  and  a  wagon  of  the  Adams  Ex- 
press Company  collided  at  the  corner  of  Ninth  street  and  Free- 
man avenue  in  the  city  of  Cincinnati.    As  a  result  of  this  coUi- 

♦Afflrming  Wynne,  Guardian,  v.  Cincinnati  Traction  Co.,  18  N.P.(N. 
S.),  409,  with  the  exception  of  the  amount  of  damages  to  be  allowed. 
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sion  James  Bussell  Wynne,  a  fourteen  year  old  wagon  boy  em- 
ployed by  the  Adams  Express  Company,  was  thrown  from  the 
wagon  and  sustained  injuries  which  required  the  amputation 
of  his  left  leg  about  three  inches  below  the  knee.  John  Wynne, 
his  guardian,  commenced  this  action  against  both  defendant 
companies  as  joint  tort  feasors. 

The  plaintiff  in  his  petition  alleged  that  the  boy  was  injured 
as  the  result  of  the  concurrent  negligence  of  the  two  defendant 
companies  and  that  the  negligence  of  both  was  the  proximate 
cause  of  the  boy's  injuries.  It  was  claimed  that  the  negligence 
of  the  traction  company 's  employee  consisted  in  running  the  car 
hi  a  high  and  excessive  rate  of  speed  without  giving  any  warning 
of  its  approach  and  without  the  motorman  being  on  the  lookout 
and  without  having  his  car  under  proper  control.  Plaintiff  al- 
leged that  the  negligence  of  the  Adams  Express  Company  was 
that  the  driver  of  the  wagon  upon  which  the  boy  was  riding,  was 
in  driving  at  a  high  and  reckless  rate  of  speed  and  that  the  driver 
failed  to  keep  a  lookout  when  approaching  the  crossing  at  Ninth 
and  Freeman  streets.  The  boy  was  standing  upon  the  rear  part 
of  the  wagon,  which  was  heavily  loaded,  where  it  was  his  duty 
to  stand  as  assistant  to  the  driver  of  the  wagon.  When  the  colli- 
sion occurred  the  wagon  was  struck  near  the  left  hind  wheel 
and  the  boy  was  thrown  under  the  wheels  of  the  street  car  and 
his  left  leg  was  badly  mangled,  so  that  an  immediate  operation 
and  amputation  were  necessary. 

Upon  the  trial  of  the  case  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  as  guardian  of  James  Russell  Wynne  in  the  sum 
of  $15,000.  The  trial  court  on  the  application  for  new  trial 
found  the  verdict  excessive  in  the  sum  of  $5,000,  and  decided 
that  a  new  trial  would  be  granted  unless  the  plaintiff  would  con- 
sent to  a  remittitur.  Plaintiff  accepted  this  reduction  and  judg- 
ment was  entered  in  his  favor  for  $10,000.  The  cause  is  now  in 
this  court  on  error  to  reverse  the  judgment  of  the  court  of  com- 
mon pleas. 

The  Cincinnati  Traction  Company,  plaintiff  in  error,  claims 
that  the  negligence  of  the  express  company's  driver  was  the  sole 
proximate  cause  of  the  boy's  injury,  while  the  Adams  Express 
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Company  claims  that  the  sole  proximate  cause  of  the  boy's  in- 
jury was  the  negligence  of  the  motorman  of  the  traction  com- 
pany. 

This  is  one  more  instance  of  the  thousands  which  have  oc- 
curred 9ince  the  comedy  enacted  by  Adam  and  Eve  in  the  Gar- 
den of  Eden,  where  each  sought  to  excuse  misconduct  by  shifting 
the  blame  on  to  the  other  or  the  serpent. 

We  are  satisfied  that  each  of  the  plaintiffs  in  error  has  dem- 
onstrated that  the  other  was  guilty  of  negligence  proximately 
contributing  to  the  injury  of  the  boy.  We  think  the  evidence  in 
this  case  was  sufficient  to  warrant  the  jury  in  finding  that  the  neg- 
ligence of  both  the  traction  company's  motorman  and  the  ex- 
press company's  driver  contributed  directly  and  proximately 
to  the  injuries  of  this  boy.  The  negligence  of  the  driver  of  the 
wagon  could  not  be  imputed  to  the  boy.  He  had  no  part  in 
the  driving  of  the  wagon  nor  any  control  over  the  driver;  his 
place  was  on  the  rear  end  of  the  wagon,  and  he  was  standing 
there  when  he  was  injured. 

It  was  proper  to  submit  the  question  to  the  jury,  as  the  court 
did,  whether  or  not  the  boy's  injury  was  the  result  of  the  con- 
current negligence  of  the  two  defendants  below  or  whether  it 
was  the  result  of  the  negligence  of  either. 

It  is  claimed  by  the  traction  company  that  the  driver  of  the 
wagon  and  the  wagon-boy  who  was  hurt  were  engaged  in  a 
joint  enterprise,  and  therefore  the  boy  can  not  recover  if  his 
injury  was  caused  or  partly  caused  by  the  negligence  of  the 
driver  of  the  wagon. 

We  are  unable  to  say  on  the  evidence  in  this  case  that  the  boy 
and  the  driver  of  the  wagon  were  engaged  in  a  common  enter- 
prise because  they  happened  to  be  employed  by  the  same  em- 
ployer and  were  both  upon  the  wagon  at  the  time  the  boy  was 
injured.  There  was  evidence  tending  to  show  that  the  driver 
of  this  wagon  had  authority  and  direction  over  the  boy  and 
that  he  was  the  assistant  to  the  driver,  and  that  the  driver  gave 
orders  to  the  boy  as  to  what  he  was  to  do.  We  think  the  jury 
were  warranty  in  finding  that  the  driver  was  a  superior  of  the 
boy  and  stood  in  the  place  of  his  employer,  the  Adams  Express 
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Company,  in  his  relation  towards  the  boy.  The  boy  had  nothing 
to  do  with  the  driving  of  the  team ;  he  was  not  even  sitting  upon 
the  front  seat  with  the  driver.  No  part  of  his  duties  required  him 
to  either  drive  the  team  or  to  keep  a  lookout  for  the  driver. 
He  had  no  interest  whatsoever  in  the  driving  of  the  team,  and 
we  can  see  no  application  in  this  case  of  the  rule  laid  down  in 
Kistler  v.  R.  R.  Co,,  66  0.  S.,  326.  If  the  boy  and  the  driver 
had  owned  the  wagon  and  were  using  it  in  the  prosecution  of 
their  joint  business,  then  there  might  be  some  foundation  for  the 
claim  that  they  were  engaged  in  a  joint  enterprise.  Railway 
Co.  V.  Fippin,  13  C.  C.(X.S.),  125. 

It  is  claimed  by  both  the  plaintiffs  in  error  that  the  amount 
of  the  damages  is  excessive  even  after  the  remittitur  made  by 
the  trial  court,  and  this  court  is  of  the  opinion  that  a  $10,000 
verdict  would  be  excessive  under  the  circumstances.  The  boy's 
left  leg  below  his  knee  has  been  lost,  and  there  is  no  doubt  but 
that  he  suffered  great  pain  and  anguish,  but  so  far  as  his  ability 
to  earn  a  livelihood  is  concerned  we  think  that  will  not  be  im- 
paired to  the  extent  claimed  by  his  counsel.  Upon  a  full  con- 
sideration of  this  question  we  are  of  the  opinion  that  $7,500 
would  be  ample  compensation  in  this  case,  and  that  there  should 
be  a  remittitur  of  $2,500  from  the  amount  of  the  judgment  en- 
tered by  the  court  below.  This  court  is  authorized,  in  the  exer- 
cise of  a  sound  discretion,  to  make  the  acceptance  of  this  remit- 
titur of  the  excess  a  condition  of  refusing  to  grant  a  new  trial, 
upon  the  authority  of  Pendleton  St.  Ry,  Co.  v.  Rahmann,  22  0. 
S.,  446. 

It  is  claimed  by  counsel  for  the  Cincinnati  Traction  Company 
that  the  court  erred  in  charging  the  doctrine  of  *'last  chance" 
in  this  case.  As  we  read  the  charge  given  by  the  court  at  the 
request  of  counsel  for  the  Adams  Express  Company  it  does  not 
involve  the  **last  chance"  doctrine.  In  order  to  make  a  *'last 
chance"  case  it  would  have  been  necessary  for  the  boy  only  to 
have  been  guilty  of  contributory  "negligence,  and  although  this 
plea  was  set  up  by  the  traction  company  we  are  not  able  to  find 
any  evidence  in  the  record  to  support  the  claim  of  contributory 
negligence.    It  is  quite  certain  that  the  boy  was  not  placed  in 
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a  perilous  position  by  reason  of  his  own  negligence,  but  it  was 
by  reason  of  the  negligence  of  the  driver  of  the  wagon. 

We  think  that  special  charges  Nos.  4  and  6  complained  of 
were  warranted  under  the  rule  laid  down  in  Street  R.  R.  Co.  v. 
Brandon,  87  0.  S.,  187.  This  was  a  collision  at  a  street  crossing, 
and  there  was  no  *4ast  chance"  question  raised  in  the  case. 
Nevertheless,  Judge  Spear  in  deciding  the  case  uses  the  follow- 
ing pertinent  language,  on  page  196: 

''But  assuming  that  Brandon  was  guilty  of  some  negligence 
in  driving  on  the  track,  yet  if  the  motorman  in  the  exercise  of 
even  ordinary  care,  after  he  saw  the  horses  and  appreciated 
Brandon's  peril,  had  time  and  opportunity  to  avoid  the  possible 
consequences  by  checking  the  car,  and  neglected  to  so  exercise 
such  care,  such  neglect  would  be  negligence  and  might  properly 
be  regarded  as  the  proximate  cause  of  the  injury." 

As  we  have  said,  the  negligence  of  the  driver  can  not  be  im- 
puted to  the  boy,  and  therefore  if  we  assume  that  the  driver 
was  guilty  of  negligence  which  contributed  proximately  to  the 
injury  of  the  boy,  nevertheless  that  situation  does  not  present 
a  ''last  chance"  case. 

We  find  no  errors  in  the  general  charge,  nor  do  we  find  that 
the  boy  was  guilty  of  any  contributory  negligence. 

We  are  of  the  opinion  that  the  traction  company  and  the  ex- 
press company  were  joint  tort  feasors  in  this  case,  and  that  the 
case  of  Kopp  v.  B.  &  0.  R.  R.  Co..  6  C.C.(N.S.),  103,  aflSrmed 
by  the  Supreme  Court,  70  0.  S.,  436,  and  the  case  of  Street  Ry. 
Co.  V.  Murray,  53  0.  S.,  570,  as  well  as  other  cases  of  a  similar 
kind,  support  this  claim  of  the  defendant  in  error  that  the 
plaintiffs  in  error  were  joint  tort  feasors. 

The  Adams  Express  Company  claimed  that  the  wagon-boy 
and  the  driver  were  feUow-servants.  The  court  submitted  that 
question  to  the  jury  under  the  evidence,  and  the  jury  found 
that  they  were  not  fellow-servants.  We  think  there  was  evi- 
dence sufficient  to  warrant  the  jury  in  reaching  this  conclusion. 

Counsel  for  the  traction  company  complain  of  error  on  the 
part  of  the  court  in  allowing  the  cause  to  proceed  after  one  of 
the  jurors  became  ill  and  complained  of  not  feeling  well,  al- 
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though  he  continued  and  sat  in  the  case  with  the  other  jurors 
until  the  ease  was  finally  disposed  of.  He  complained  of  pains 
in  his  leg,  and  counsel  for  the  traction  company  urges  that  his 
mind  was  so  occupied  with  his  own  misery  and  pains  that  he 
was  unable  to  g^ve  the  traction  company  or  the  express  company 
a  fair  trial.  The  juror  did  not  ask  to  be  excused,  and  the  court 
did  not  excuse  him.  He  continued  to  serve,  and,  for  all  that 
appears  in  the  record,  his  affliction  did  not  affect  the  verdict. 
We  see  no  good  reason  why  a  reversal  of  this  case  should  be 
predicated  on  a  claim  of  this  kind. 

Upon  an  examination  of  the  entire  record  we  are  of  the  opin> 
ion  that  the  defendant  in  error  should  submit  to  a  reduction  of 
the  judgment  in  the  sum  of  $2,500,  and  if  it  does  so,  the  judg- 
ment will  be  affirmed;  otherwise  it  will  be  reversed,  because  in 
the  opinion  of  the  court  the  verdict  and  the  judgment  are  ex- 
cessive. 

Jones  (Oliver  B.),  J.,  concurs. 


Jones  (E.  H.),  P.  J.,  dissenting: 

I  can  not  concur  in  the  opinion  that  the  judgment  is  excessive, 
and  favor  its  unconditional  affirmance. 
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nXECAL  PROCEDURE  AGAINST  A  CIVR.  SERVICE 

COMMISSIONER. 

Court  of  Appeals  for  Hardin  County. 

Jamjis  E.  Lbwis  v.  GfiOBOB  H.  LiNQREL,  Mayob  of  thb 

City  op  Kbnton. 

Decided,  February  24,  1916. 

Writ  of  ProhiJHtion^May  be  Invoked  by  the  Injured  Party— Procedure 
for  Removal  of  a  Civil  Service  Commisaioner — Mayor  Exceeds  Hia 
Jurisdiction — Charges  Generally  Stated  in  the  Words  of  the  Statute 
Insufficient— Investigation  by  the  State  Civil  Service  Oammissian 
Not  a  Prerequisite, 

1.  A  writ  of  prohibition  may  issue,  in  a  proper  caae,  upon  the  applica- 
tion of  a  person  in  his  own  behalf  to  prohibit  an  inferior  tribunal 
from  exercising  jurisdiction,  not  possessed  by  such  tribunal,  to  the 
injury  of  such  person. 

%,  The  chief  executiye  of  a  city  has  no  jurisdiction  under  Section  486-19, 
General  Code,  to  try  a  municipal  civil  service  commissioner  on  a 
charge  of  inefficiency,  neglect  of  duty  or  malfeasance  in  office 
which  charge  contains  no  averments  of  the  facts  which  constitute 
such  inefficiency,  neglect  of  duty  or  malfeasance  in  office.  And 
in  such  a  case  prohibition  is  a  proper  remedy. 

t.  An  investigation  of  the  official  conduct  of  a  city  civil  service  com- 
missioner by  the  state  civil  service  commission  or  the  making  of 
a  report  of  such  investigation  in  writing  to  the  chief  executive  au- 
thority of  such  city,  is  not  a  condition  precedent  to  filing  or  prose- 
cution of  charges  of  official  misconduct  against  such  dty  civil 
service  commissioner  before  such  chief  executive. 

Johnson  &  Johnson  and  Price  &  Price,  for  plaintiff. 
C.  M,  Cessna,  City  Solicitor,  contra. 

Robinson,  J. 

On  the  22d  day  of  January,  1916,  the  plaintiff  filed  his  peti- 
tion in  this  court,  alleging  that  the  defendant,  Gteorge  H.  Lingrel, 
is  the  duly  elected,  qualified  and  acting  mayor  of  the  city  of 
Eenton,  Ohio;  that  the  plaintiff  is  an  elector  of  said  city;  that 
on  the  13th  day  of  March,  1915,  by  the  consideration  of  Charles 
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B.  Price,  then  mayor  of  said  city  of  Kenton,  he  was  appointed 
a  member  of  the  municipal  civil  service  commission  of  said  city 
tor  the  unexpired  term  of  four  years  ending  January  1,  1918; 
that  on  said  13th  day  of  March,  he  qualified  and  ever  since  has 
been  acting  as  such  civil  service  commissioner;  that  on  the  18th 
day  of  January,  1916,  the  defendant  herein,  through  the  regis- 
tered mail  of  the  United  States,  notified  him  that  he  had  been 
charged  with  **  inefficiency  in  office,  neglect  of  duty  in  office,  and 
malfeasance  in  office"  as  a  member  of  said  civil  service  commis- 
sion of  the  city  of  Kenton,  Ohio,  and  that  he  had  been  removed 
from  said  position  and  office,  said  removal  to  take  effect  January 
26,  1916,  unless  a  hearing  was  demanded  on  said  charges  and  on 
such  hearing  such  charges  were  not  sustained ;  that  on  the  20th 
day  of  January,  1916,  the  plaintiff  demanded  of  the  defendant 
a  copy  of  said  charges,  an  opportunity  to  be  publicly  heard  in 
person  and  by  counsel  in  his  own  defense;  that  the  said  (3eorge 
H.  Lingrel,  mayor  as  aforesaid,  refused  to  furnish  plaintiff  with 
a  copy  of  such  charges,  and  notified  the  plaintiff  that  the  hearing 
on  said  charges  would  be  set  for  Saturday,  January  22,  1916, 
at  9  o'clock ;  that  on  the  22d  day  of  January,  1916,  at  the  mayor's 
office  in  Kenton,  Ohio,  the  plaintiff  appeared  in  person  and  by 
counsel  and  objected  to  said  George  H.  Lingrel,  mayor  as  afore- 
said, proceeding  with  the  hearing  on  said  charges  or  in  any  way 
exercising  jurisdiction  in  said  matter;  that  said  objections  were 
made  in  the  form  of  a  motion,  which  motion  was  overruled  by 
said  mayor ;  that  no  investigation  as  to  whether  the  said  plaintiff, 
as  a  member  of  said  civil  service  commission,  was  violating  or 
failing  to  perform  the  duties  imposed  by  law,  or  was  wilfully  or 
through  any  culpable  negligence  violating  the  provisions  of  law 
or  failing  to  perform  his  duties  as  a  member  of  such  commission, 
was  ever  made  by  the  state  civil  service  commission  and  no  re- 
port of  any  violation  or  failure  to  perform  his  duties  as  such 
commissioner  was  ever  made  by  said  state  civil  service  commis- 
sion to  the  mayor  of  the  city  of  Kenton,  Ohio,  or  made  a  public 
record  by  said  mayor ;  that  the  plaintiff  can  not  defend  against 
said  charges  unless  he  be  furnished  with  specifications,  stating 
with  substantial  certainty  the  particular  act  or  acts  or  the  omis- 
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sions  thereof  which  constitute  his  inefficiency,  the  particular  duty 
or  the  omission  thereof  which  constitute  his  neglect  of  duty,  and 
the  particular  acts  which  constitute  his  malfeasance  in  office; 
that  the  said  George  H.  Lingrel,  mayor,  is  threatening  to  and 
will,  unless  restrained  by  the  order  of  this  court,  proceed  without 
authority  of  law,  to  hear  and  determine  said  charges;  and  that 
the  plaintiff  is  without  a  remedy  at  law. 

Upon  the  filing  of  this  petition,  a  temporary  writ  prohibiting 
the  defendant  from  further  proceeding  in  said  matter  was  issued 
cut  of  this  court. 

This  cause  then  came  on  for  hearing  upon  the  motion  of  the 
defendant  to  dissolve  the  temporary  writ  of  prohibition  for  the 
reasons  that  the  facts  stated  and  the  allegations  contained  in 
plaintiff's  petition,  and  upon  which  said  writ  was  issued,  are  in- 
sufficient, if  proved,  to  sustain  said  writ  and  that  said  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant. 

The  court  has  treated  this  motion  as  a  general  demurrer. 

The  first  question  which  presents  itself  to  the  court  is,  whether 
this  action  is  properly  brought  in  this  court  by  the  plaintiff  in 
his  individual  capacity,  or  whether  the  same  should  not  have 
been  brought  in  the  name  of  the  state. 

The  right  to  a  writ  of  prohibition  originally  belonged  to  the 
sovereign,  and  was  issued  by  the  sovereign  to  restrain  inferior 
courts  from  assuming  jurisdiction  which  they  did  not  possess. 
But  through  the  years  the  right  to  the  writ  has  been  enlarged 
until  it  has  become  a  remedy  which  either  the  state  or  any  party 
or  person  aggrieved  may  invoke  in  a  proper  case.  And  while 
the  usual  way  of  invoking  the  writ  has  been  by  the  state  on  rela- 
tion of  the  complaining  party,  there  is  now,  in  this  country  at 
least,  abundant  authority  for  the  injured  party  to  invoke  the 
writ  in  his  own  behalf.  Trainer  v.  Porter,  45  Mo.,  336 ;  32  Cyc, 
625. 

The  next  proposition  which  presents  itself  for  the  determina- 
tion of  the  court  is,  whether  the  defendant  in  this  case  was  so 
far  exceeding  his  jurisdiction  in  proceeding  to  hear  and  deter- 
mine the  alleged  charges  against  the  plaintiff  as  require  this 
court  to  interfere  by  this  extraordinary  remedy. 
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The  chief  executive  of  a  city  has  only  such  jurisdiction  to 
try  and  remove  a  civil  service  commissioner  as  the  statute  gives 
him,  and  his  office  is  essentially  ministerial  rather  than  judicial. 

Section  486-19  of  the  General  Code  provides — 

* '  That  the  chief  executive  authority  of  such  city  may  at  any 
time  remove  any  municipal  civil  service  commissioner  for  ineffi- 
ciency, neglect  of  duty,  or  malfeasance  in  office,  having  first 
given  to  such  commissioner  a  copy  of  the  charges  against  him 
and  an  opportunity  to  be  publicly  heard  in  person  or  by  counsel 
in  his  own  defense,  and  any  such  act  of  removal  shall  be  final.'' 

This  provision  gives  to  the  chief  executive  of  a  city  jurisdic- 
tion which  in  its  nature  is  judicial  in  the  matter  of  removing  a 
city  civil  service  commissioner,  and  provides  that  such  commis- 
sioner, before  his  removal,  shall  be  furnished  with  a  copy  of  the 
charges  against  him  and  shall  have  an  opportunity  to  be  heard 
in  person  and  by  counsel. 

The  charges  filed  against  the  plaintifi!  herein  before  said  chief 
executive  were  in  the  following  words: 

*  'Mr.  J.  E.  Lewis.  You  are  hereby  charged  with  the  following, 
as  a  member  of  the  Civil  Service  Commission  of  the  city  of  Ken- 
ton, Ohio,  to-wit: 

**1.     Liefficiency  in  office. 

**'2.    Neglect  of  duty  in  said  office. 

''3.    Malfeasance  in  office. 

*'Any  one  of  said  charges,  if  true,  is  a  cause  for  removing  you 
from  said  office. 

'*You  are  therefore  notified  that  you  are  removed  from  said 
position  and  office  as  a  member  of  the  Civil  Service  Conunission 
of  the  city  of  Kenton,  Ohio,  to  take  effect  on  January  26,  1916, 
unless  a  hearing  is  demanded  on  said  charges  before  said  time 
and  upon  said  hearing  said  charges  are  not  sustained. 

**If  you  desire  a  hearing  on  said  charges  you  will  notify  me 
at  once. 

''Witness  my  hand  and  official  seal  at  Kenton,  Ohio,  this  18th 
day  of  January,  A.  D.  1916.  George  H.  Lingrel,  mayor  of  the 
city  of  Kenton,  Ohio.    Seal." 

The  charges  are  in  the  words  of  the  statute  only  and  embody 
no  facts  apprising  the  accused  of  what  facts  constitute  his  ineffl- 
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ciency,  what  things  he  has  neglected  to  do  which  he  should  have 
done,  or  what  things  he  has  done  which  he  should  not  have  done. 
And  said  charges  are  made  by  the  said  Gkorge  H.  Lingrel  as 
mayor  of  said  city. 

In  the  case  of  Sta4e,  ex  rel  Meader  ei  al,  v.  Sullivan,  58  Ohio 
State,  504,  the  Supreme  Court  had  occasion  to  pa^e  upon  a  simi- 
lar statute  pertaining  to  the  members  of  the  board  of  equaliza- 
tion, and  involving  a  similar  power  conferred  by  said  statute 
upon  the  mayors  of  cities.  And  in  so  doing  it  declared  that 
the  power  so  conferred  upon  a  mayor  *'is  a  special  authority, 
and  must  be  strictly  pursued.  Such  power  can  not  be  exercised 
arbitrarily,  but  only  upon  complaint,  and  after  a  hearing  had  in 
which  an  oflScer  is  afforded  opportunity  to  refute  the  charge 
made  against  him.  Nor  has  the  mayor  in  such  case  authority 
to  proceed  to  a  hearing  until  charges  have  been  preferred  which 
embody  facts  that,  in  judgment  of  law,  constitute  neglect  of 
duty  or  misconduct  in  ofiSce,  and  of  which  the  accused  has  had 
due  notice." 

And  again,  in  the  case  of  State,  ex  rel  Attorney-Oeneral,  v. 
Hoaglan  et  al,  64  Ohio  State,  532,  said  court  holds: 

**When  a  public  officer  may  be  removed  for  specified  causes, 
such  facts  must  be  stated  as  in  judgment  of  law  constitute  the 
cause  relied  on.'* 

The  charges  filed  against  this  plaintiff  do  not  contain  any  facts 
by  which  the  plaintiff  might  be  apprised  of  the  accusations  which 
he  would  be  required  to  meet,  nor  any  facts  which  in  judgment 
of  law  constitute  inefficiency  in  office,  neglect  of  duty  in  office 
or  malfeasance  in  office. 

We  are  therefore  of  the  opinion  that  there  were  no  charges 
filed  against  the  plaintiff  which  gave  to  said  George  H.  Lingrel, 
mayor,  jurisdiction  to  proceed  to  the  hearing  and  determination 
of  the  question  attempted  to  be  raised  by  the  so-called  charges 
filed;  and  since  neither  appeal  nor  error  from  such  judgment 
of  the  mayor  can  be  prosecuted,  a  writ  of  prohibition  is  plaint- 
iff's only  remedy. 

The  time  elapsing  between  the  18th  day  oj  January,  1916, 
and  the  26th  day  of  January,  1916,  the  day  set  for  said  hearing. 
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we  think  was  sufficient  notice  had  the  charge  contained  sufficient 
facts  to  place  the  plaintiff  upon  trial. 

We  are  of  opinion  that  an  investigation  by  the  state  civil 
service  commission,  and  the  filing  of  the  report  of  such  commis- 
sion, is  not  a  condition  precedent  to  the  filing  of  charges  against 
a  city  civil  service  commissioner.  We,  however,  are  of  opin- 
ion that  no  public  officer,  whether  his  duties  be  ministerial  or 
judicial,  ought  to  place  himself  in  the  position  of  being  both  the 
accuser  and  the  judge  of  the  accused.  The  accused  is  entitled 
to  a  fair  and  impartial  trial  and  to  a  judgment  by  an  unbiased 
tribunal,  and  that  next  to  the  duty  of  the  officer,  acting  in  a 
judicial  capacity,  to  render  a  righteous  judgment  is  that  of  doing 
it  in  such  a  manner  as  will  beget  no  suspicion  of  unfairness  or 
partiality.  The  propriety  of  an  incumbent  of  any  tribunal 
making  the  charges  which  his  duties  require  him  to  hear  and 
pass  upon  is,  to  say  the  least,  questionable. 

The  writ  of  prohibition  is  therefore  made  perpetual,  prohibit- 
ing said  George  H.  Lingrel,  as  mayor  of  the  city  of  Kenton,  Ohio, 
from  proceeding  to  try  the  said  James  E.  Lewis  upon  the  charges 
as  now  filed  before  said  mayor. 

Cbow,  J.,  and  Kinder,  J.,  concur. 
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ATTACHINC  THB  VENDOR'S  STATEMENT  TO  A  CONDITIONAL 

SALE  CONTRACT. 

Court  of  Appeals  for  Butler  County. 
Charles  Oglesbey  v.  The  National  Box  Board  Company. 

Decided,  1913. 

Conditional  Sales— Method  of  Placing  Vendor's  Statement  "Thereon" — 
Section  8568  Construed. 

It  is  a  sufficient  compliance  with  Section  8568,  General  Code,  relating 
to  conditional  sales  of  property,  if  the  statement  required  by 
said  section  to  he  placed  "thereon"  under  oath,  made  by  the  ven- 
dor or  his  agent,  is  written  upon  a  separate  piece  of  paper  and  at- 
tached by  means  of  fasteners  to  the  conditional  sale  contract.  Na- 
tional Cash  Register  Co.  v.  Closs,  Assignee^  12  C.C.(N.S.),15,  over- 
ruled. 

Stanley  Shaffer,  B.  F.  Harwiiz  and  W.  C.  Shepherd,  for 
plaintiff  in  error. 

Jones  (E.  H.),  J. 

The  question  decided  by  the  court  below,  from  whose  judg- 
ment this  ferror  proceeding  is  prosecuted,  arose  upon  an  interven- 
ing petition  filed  by  plaintiff  in  error,  the  Hboven,  Owens  & 
Rentschler  Company,  claiming  title  to  an  engine  which  it  had 
previously  sold  to  the  National  Box  Board  Company,  which 
company  later  went  into  the  hands  of  a  receiver.  This  contro- 
versy is  between  the  mortgagees  and  general  creditors  and  the 
vendor  of  the  engine,  plaintiff  in  error  here,  and  presents  the 
question  whether  or  not  the  engine  shall  be  considered  as  gen- 
eral assets  of  the  concern,  and  whether  or  not  it  will  be  sold  and 
the  proceeds  applied  generally  towards  the  payment  of  debts, 
or  whether  it  remains  the  property  of  Hooven.  Owens  &  Rentsch- 
ler Company  under  the  terms  of  conditional  sale,  which  was 
evidenced  by  a  paper  writing  in  the  ordinary  form  as  provided 
by  Section  8568,  General  Code,  and  duly  filed  by  them  in  the 
recorder's  office.    This  conditional  sale  is  attacked  by  the  general 


62  COURT  OP  APPEALS. 

Oglesbey  v.  Box  Board  Co.  [Vol.  25(N.S.) 

creditors  as  not  binding  by  reason  of  the  fact  that  the  statement 
required  by  Section  8568  to  be  ** thereon"  under  oath  made  by 
the  vendor  or  his  agent,  is  not  in  compliance  with  the  statute 
in  that  it  is  not  written  upon  the  same  piece  of  paper  as  the 
copy  of  the  contract,  but  upon  a  separate  piece  of  paper  and  at- 
tached by  means  of  brass  fasteners  to  said  copy  of  the  condi- 
tional sale  contract,  which  itself  consisted  of  several  pieces  of 
paper  attached  together  by  similar  fasteners. 

Defendant  in  error,  in  support  of  its  contention,  relies  upon 
the  case  of  National  Cash  Register  Company  v.  Gloss,  Assignee, 
12  C.C.(N.S.),  15.  It  appears  that  case  supports  the  contention 
here  made  by  the  defendant  in  error,  as  well  as  the  judgment  of 
the  lower  court ;  but  on  careful  consideration  of  the  question  here 
presented  we  feel  that  we  are  not  bound  by  that  decision  and 
therefore  must  decline  to  follow  it.  The  decision  in  that  case 
.seems  to  have  been  based  upon  the  conviction  that  the  word 
** thereon"  had.  the  same  force  and  effect  as  had  the  language 
in  regard  to  the  acknowledgment  of  a  deed  in  Section  8510, 
General  Code,  which  expressly  provides  that  the  certificate  must 
be  on  the  same  sheet  on  which  the  instrument  is  written  or 
printed  and  which  was  construed  in  Winkler  v.  Higgins,  9  0.  S., 
599,  to  require  strict  compliance  in  order  to  make  a  valid  deed. 
But  the  case  of  Nornum  v.  Shepherd,  38  O.  S.,  320,' held  good 
a  mortgage  which  was  written  on  several  sheets  with  a  material 
part  the  testatum  clause,  upon  the  same  sheet  as  the  certificate 
of  acknowledgment 

We  are  of  the  opinion  that  the  requirements  of  Section  8568 
have  been  sufficiently  complied  with  in  the  preparation  and 
filing  of  the  contract  of  conditional  sale,  and  that  it  reserved 
to  the  Hooven,  Owens  &  Rentschler  Company  title  in  said  en- 
gine against  the  claims  of  all  creditors  of  the  National  Box 
Board  Company,  including  the  prior  mortgagees. 

Upon  the  other  question  involved  in  this  case,  viz.,  as  to 
whether  or  not  this  engine  became  a  fixture,  we  are  clearly  of 
the  opinion  that  it  did  not;  that  it  remained  personalty  in  ac- 
cordance with  the  terms  of  the  contract  which  evidenced  the 
intention  of  the  parties  and  was  notice  to  all  persons. 
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It  follows  that  the  judgment  of  the  lower  court  should  be  re- 
versed and  judgment  entered  for  the  vendor,  plaintiff  in  error. 

Swing,  J.,  and  Jones  (0.  B.),  J.,  concur. 


TITLE  TO  GOODS  DEUVERED  SUBJECT  TO  APPROVAL. 

Court  of  Appeals  for  Hamilton  County. 

In  rx  Charlottb  T.  Brown  et  au 

Decided,  January  31,  1916. 

Title — Remains  in  the  Seller — Where  Goods  Delivered  Buhject  to  Ap- 
proval— Are  Retained  for  a  Time  Without  Notice  of  Rejection, 

Where  goods  are  placed  in  the  house  of  a  possible  purchaser,  without 
being  selected  by  him  or  the  selling  price  being  made  known  to 
him,  the  fact  that  he  permitted  the  goods  to  remain  in  the  house 

without  notice  of  rejection  for  eight  days  after  a  bill  for  theni  had 
been  submitted  does  not  render  the  sale  complete  and  title  remains 
in  the  seller. 

Samuel  Wolf  stein  and  Dempsey  &  Nieberding,  for  W.  H. 
Davis. 
Wofikingtan,  Strong  &  Stettimus,  for  Loring  Andrews. 
Thomas  Bentham,  for  trustee. 

Peb  Curiam. 

After  a  consideration  of  the  facts  in  this  case  and  applying 
thereto  the  law  of  Ohio  with  regard  to  sales  we  reach  the  con- 
clusion that  on  May  9,  1913,  the  title  to  the  personal  property 
in  question  was  in  the  Loring  Andrews  Company  and  did  not 
pass  to  the  assignee. 

Section  8399,  General  Code,  provides: 

"Rules  for  ascertaining  the  intention  of  the  parties  as  to 
the  time  at  which  the  property  in  the  goods  is  to  pass  to  the 
buyer"  and  by  the  language  of  the  section  said  rules  do  not 
apply  where  a  different  intention  appears. 


W  OOUET  OP  APPEALS. 


Assignment  of  Brown.  [Vol.  25(N.8.) 


The  goods  were  sent  to  Mrs.  Brown's  house  on  approYal,  and 
hence  the  second  sabdivision  of  rule  3  of  Section  8399  wonld 
apply  here.    It  provides : 

**(2)  When  goods  are  delivered  to  the  buyer  on  approval 
or  on  trial  or  on  satisfaction,  or  other  similar  terms,  the  prop- 
erty therein  passes  to  the  buyer — 

''(a)  When  he  signifies  his  approval  or  acceptance  to  the 
seller,  or  does  any  other  act  adopting  the  transaction. 

"(b)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller,  but  retains  the  goods  without  giving  notice  of  re- 
jection, then,  if  a  time  has  been  fixed  for  the  return  of  the  goods, 
on  the  expiration  of  such  time,  and  if  no  time  has  been  fixed,  on 
the  expiration  of  a  reasonable  time.  What  is  a  reasonable  time 
is  a  question  of  fact.'* 


Mrs.  Brown  had  not  signified  her  approval  or  acceptance  of 
the  goods,  but  she  had  retained  them  without  notice  of  re- 
jection. As  no  time  was  fixed  for  the  return  of  the  goods,  the 
sale  would  be  complete  on  expiration  of  a  reasonable  time,  and 
what  is  a  reasonable  time  is  the  question  of  fact  in  this  case. 

The  time  may  vary  owing  to  the  circumstances  of  each  case. 
Here  no  price  was  given  Mrs.  Brown  on  the  goods.  Most  of 
the  articles  had  not  been  selected  by  her,  but  were  placed  in 
her  home  during  her  absence.  She  had  no  intimation  of  the 
price  or  that  the  goods  were  charged  to  her  as  sold  until  eight 
days  before  the  assignment.  At  that  time  and  for  months  be- 
fore, she  was  ill,  insolvent  and  much  worried  over  business 
affairs  of  a  different  nature,  of  greater  magnitude  and  '^nearer 
consequence."  The  fact  that  she  let  eight  days  elapse  after  re- 
ceipt of  this  bill  when  she  was  obviously  contemplating  bank- 
ruptcy is  not  conclusive  evidence  that  she  accepted  the  goods. 
She  could  have  returned  the  bill  received  by  her  with  notice  of 
rejection  and  would  not  have  been  indebted  to  the  firm  for  same. 

Such  being  the  case  the  assignee  or  trustee  has  no  claim  upon 
the  goods  and  the  Loring  Andrews  Company  are  entitled  to  the 
proceeds  of  the  sale  of  the  property,  to-wit,  $1,200. 
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ASSBSSMENT  rOK  LOSSES  SUSTAINED  BY  A  MUTUAL 

INSURANCE  ASSOCIATION. 

Circuit  Court  of  Medina  County. 

The  Fabmers'  Mutual  Pibe  &  Lighting  Insurance  Associa- 
TiON  OP  Medina  County  v.  L.  J.  Crow. 

raided,  November,  1903. 

U%Xva\  Insurance  Associations — What  May  he  Included  in  Assessments. 

Where  the  by-laws  of  a  mutual  fire  insurance  association  organized 
under  Sections  3686-3690,  Revised  Statutes,  provide  that  an  assess- 
ment shall  be  levied  at  a  certain  date  each  year  to  pay  the  losses 
incurred  and  incidental  expenses,  the  inclusion  In  the  amount  for 
which  assessments  are  levied  of  an  amount  sufficient  to  re-im- 
burse  officers  of  the  company  for  money  which  they  had  advanced 
to  pay  losses  as  they  occurred,  does  not  make  the  assessments 
illegal. 

Marvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  cononr. 

Error  to  the  court  of  common  pleas. 

The  parties  to  the  original  action  were  the  reverse  of  the 
parties  as  they  appear  in  this  proceeding  in  error.  In  this  opin- 
ion the  term  plaintiff  will' be  used  to  designate  L.  J.  Crow,  and 
the  terra  defendant  to  designate  the  insurance  company. 

The  defendant  is  a  corporation  organized  under  the  Revised 
Statutes  of  Ohio,  Sections  3686  to  3690  inclusive,  the  purpose  of 
the  organization  being  the  mutual  insurance  of  the  property  of 
its  members  against  loss  by  fire  and  lightning. 

On  the  17th  day  of  April,  1897,  the  plaintiff  procured  from 
the  defendant  a  policy  of  insurance  in  the  amount  of  $1,725, 
upon  a  dwelling-house  owned  by  him,  together  with  its  contents, 
and  other  buildings  upon  his  home  premises.  This  policy  by 
its  terms  was  effective  from  the  23d  day  of  May,  1897,  at  noqn, 
to  the  23d  day  of  May,  1902,  at  noon. 

On  the  20th  day  of  March,  1901,  said  dwelling-house  and 
most,  if  not  all,  of  the  other  property  covered  by  said  policy  of 
insurance  was  destroyed  by  fire.    Proper  notice  of  such  fire  and 
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proofs  of  loss  were  made  to  the  defendant,  but  the  defendant 
refused  to  pay  for  such  loss  under  said  policy  because  it  claimed 
that  the  plaintiff  had  forfeited  his  right  to  the  protection  af- 
forded by  said  policy. 

At  the  time  said  policy  was  issued  the  plaintiff  paid  to  the  de- 
fendant a  small  sum  of  money. 

By  the  terms  and  conditions  of  the  policy  it  was  provided  that 
assessments  should  be  made  from  time  to  time  upon  policy-hold- 
ers, who,  by  virtue  of  taking  such  policies,  became  members  of 
the  association  for  the  payment  of  the  expenses  of  maintaining 
the  association,  and  to  pay  losses  which  should  be  sustained  by 
members.  This  provision  as  to  assessment  is  found  in  the  con- 
stitution of  the  association  which  is  made  a  part  of  the  policy, 
and  is  in  these  words : 

'*  Those  entering  therein  shall  agree  to  be  assessed  specifically 
for  incidental  purposes  and  for  the  payment  of  losses  and  dam- 
ages which  may  occur  to  any  member  of  said  association  by  fire 
or  lightning." 

The  by-laws  of  the  association  also  made  a  part  of  the  policy, 
make  provision  as  to  these  assessments  in  these  words : 

' '  Each  member  shall  pay  his  or  her  assessment  within  30  days 
after  date  of  notice  from  the  secretary,  and  in  default  thereof, 
ten  cents  per  mile  shall  be  added  to  the  amount  of  his  or  her 
assessment,  which  the  secretary  shall  receive  for  collecting  the 
same.  Should  any  member  fail  to  pay  his  or  her  assessment  for 
more  than  60  days,  he  or  she  shall  forfeit  the  protection  of  this 
association  until  all  dues  are  paid  in,  and  the  secretary  shall 
proceed  to  collect  the  same  bv  law  in  the  name  of  the  associa- 
tion." 

Another  provision  of  the  by-laws  incorporated  in  the  policy 
is  that,  upon  proper  proofs  and  ascertainment  of  loss  by  a  mem- 
ber of  the  association,  ' '  the  board  of  directors  shall  have  author- 
ity to  provide  the  necessary  means  for  the  payment  of  such  loss 
by  borrowing  money,  or  otherwise,  within  the  time  specified  in 
the  by-laws  whenever  the  same  is  ascertained  and  adjusted." 

On  the  part  of  the  defendant  it  is  urged  that  on  or  about  the 
2d  day  of  July,  1900,  the  defendant  duly  assessed  against  the 
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plaintiff  the  sum  of  $5  to  be  paid  by  him  on  or  before  the  25th 
day  of  September,  1900;  that  said  sum  was  the  proper  propor- 
tionate share  which  should  have  been  paid  by  said  defendant 
for  the  losses  and  incidental  expenses  of  the  association  at  the 
time  such  assessment  was  made ;  that  the  plaintiff  was  duly  noti- 
fied of  such  assessment,  but  wholly  failed  and  negelcted  to  pay 
the  same  within  the  time  limited,  or  within  sixty  days  after  he 
was  duly  notified  of  such  assessment,  and  that  he  never  was  re- 
instated as  a  member  of  the  association. 

Upon  the  trial  it  developed  that  an  agreement  was  made,  or 
undertaken  to  be  made,  by  the  association  against  the  plaintiff 
at  the  date  and  for  the  amount  claimed  by  the  defendant,  and 
evidence  was  given  tending  to  show  that  the  plaintiff  was  duly 
notified  of  such  assessment.  It  is  not  claimed  that  he  ever  paid 
it.  The  plaintiff  says,  however,  that  such  assessment  was  not 
duly  and  legally  made. 

It  is  provided  in  the  by-laws  of  the  association  that  unless 
otherwise  deemed  necessary  by  the  ofiicers  of  the  association  the 
board  of  directors  shall,  on  the  last  Thursday  in  August  of  each 
year,  meet  for  the  purpose  of  ordering  an  assessment  to  meet 
the  losses  and  expenses  of  the  association  for  the  past  year. 

It  will  be  observed  that  the  assessment  for  the  payment  of 
which  the  plaintiff  is  claimed  to  be  in  default  was  made  on  the 
2d  day  of  July,  and  not  on  the  last  Thursday  in  August,  but 
suice  by  the  provision  of  the  by-laws  such  assessment  may  be 
made  at  other  times  than  said  last  Thursday  in  August,  when 
deemed  necessary  by  the  board  of  directors,  the  date  of  the  as- 
sessment is  not  important. 

A  serious  question  in  the  case  is  whether  the  assessment  was 
made  for  the  purposes  provided  by  the  laws  governing  the  asso- 
ciation. 

On  the  part  of  the  plaintiff  it  was  urged  that  other  things 
were  included  in  the  assessment  than  those  for  which  assess 
mentfi  were  authorized  to  be  made — that  is,  for  something  in 
addition  to  the  amount  necessary  for  the  payment  of  the  inei 
dental  expenses  and  losses  sustained  by  members. 

It  appears  that,  in  some  instances  at  least,  when  losses  were 
sustained,  money  for  the  payment  of  such  losses  was  furnished 
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by  individual  members  of  the  board  of  directors,  and  that  in- 
cluded in  the  assessment  made  on  the  2d  day  of  July,  1900,  was 
an  amount  for  the  repayment  of  the  money  so  furnished,  to- 
gether with  interest  thereon,  without  there  having  been  a  formal 
borrowing  of  said  money  by  said  association;  that  is,  without 
any  meeting  of  the  board  of  directors  at  which  said  borrowing 
was  in  terms  authorized;  and  on  the  part  of  the  plaintiff  it  is 
urged  that  if  any  part  of  the  amount  included  in  the  assessment 
for  non-payment  of  which  the  forfeiture  on  the  part  of  the 
plaintiff  is  claimed,  was  to  repay  this  money  so  advanced,  the 
assessment  was  unlawful,  and  the  failure  to  pay  by  the  plaintiff 
did  not  forfeit  his  rights  under  the  policy. 

The  court  charged  the  jury,  among  other  things: 

**If  you  find  from  the  evidence  that  any  part  or  portion  or 
fraction  of  said  $5  thus  assessed  against  said  plaintiff  by  de- 
fendant was  assessed  to  be  used  by  defendant  to  pay  off  any 
person  or  persons  who  had  advanced  any  money  to  pay  said 
losses  or  expense  of  said  company  mentioned  and  not  wholly 
for  the  purpose  to  pay  to  said  persons  who  had  suffered  said 
losses  the  amount  due  and  owing  to  them  and  the  expenses  of 
said  association  after  plaintiff  became  a  member,  or  for  money 
borrowed  to  pay  said  losses  and  expenses  by  defendant,  through 
its  board  acting  as  a  board,  then  said  failure  of  plaintiff  to  pay 
said  assessment  would  not  defeat  his  right  to  recover  in  this 
action/' 

And  again: 

"If  any  portion  of  said  $5,  however  small,  was  assessed 
against  the  plaintiff  to  pay  persons  for  money  gratuitously  ad- 
vanced bj'  them  without  any  authorization  by  defendant  through 
its  board  of  directors  acting  as  such,  then  your  verdict  should 
be  for  the  plaintiff. 

Other  portions  of  the  charge  are  to  the  same  effect,  the  in- 
structions being  clearly  that  the  assessment  could  only  be  made 
to  pay  the  incidental  expenses  of  the  association,  for  losses  sus- 
tained by  members  of  the  association  and  for  money  borrowed  by 
the  association  to  pay  such  losses  when  such  borrowing  had  been 
done  under  authorization  especially  granted  by  the  board  of 
directors  at  a  meeting  of  such  board. 
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Various  requests  were  made  by  the  defendant  for  instructions 
to  be  given  to  the  jury,  all  of  which,  except  the  one  marked 
**  Request  No.  4,''  were  given.  The  jury  retired  after  these  in- 
structions were  given,  and  later  returned  into  court,  reporting 
that  they  were  unable  to  agree  upon  a  verdict,  whereupon  the 
court  ordered  the  said  jury  to  retire  to  its  jury-room  and  return 
a  verdict  for  the  plaintiff,  as  prayed  for  in  his  petition.  The  jury 
thereupon  retired  to  its  room,  and  upon  coming  again  into  court, 
returned  a  verdict  for  the  plaintiff. 

Motion  for  a  new  trial  was  made  by.  the  defendant,  which  was 
overruled,  and  judgment  was  entered  upon  the  verdict. 

Numerous  errors  are  claimed  on  the  part  of  the  defendant, 
one  of  which  is  that  the  court  erred  in  refusing  to  grant  *' Re- 
quest No.  4,"  which  was,  in  part,  that  if  a  part  of  the  assessment 
made  on  the  2d  day  of  July,  1900,  was  one  which  might  law- 
fully be  made  and  the  balance  one  which  might  not  lawfully  be 
made,  that  the  plaintiff  forfeited  his  membership  by  not  paying 
so  much  of  said  assessment  as  was  lawfully  made.  There  was 
no  error  in  refusing  this  request.  The  duty  was  upon  the  insur- 
ance company  to  fix  the  right  amount  to  be  assessed  and  to 
notify  the  plaintiff  of  the  amount  which  was  legally  due  from 
him  and  if  the  amount  so  claimed  from  him  was  not  the  lawful 
amount  it  did  not  devolve  upon  him  to  ascertain  and  tender  to 
the  association  the  amount  which  it  might  lawfully  have  claimed. 

There  was,  however,  error  in  the  charge  of  the  court  that  no 
assessment  could  lawfully  be  made  which  should  include  an 
amount  for  the  repayment  of  moneys  furnished  for  the  payment 
of  losses.  If  money  was  furnished  by  the  officers  of  this  asso- 
ciation which  was  properly  used  by  such  association  in  the  pay- 
ment of  losses  sustained  by  its  members,  and  such  use  of  the 
money  was  ratified  by  the  association  by  levying  an  assessment 
to  repay,  it  was  proper  to  treat  such  money  as  a  loan  to  the  asso- 
ciation. No  possible  harm  could  come  to  the  association  or  any 
of  its  members  by  using  money  obtained  by  this  means  rather 
than  by  using  money  after  a  formal  loan  had  been  made.  It 
would  be  a  most  inequitable  and  unjust  rule  to  hold  that  the 
members  of  this  association  might  have  the  benefits  of  having 
its  losses  paid  by  one  of  its  officers,  or  some  other  person,  and 
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then  say  that  the  memberB  of  the  association  could  not  be  as- 
sessed to  pay  the  money  so  furnished. 

It  follows  from  what  has  been  said  that  the  court  erred  in  in- 
structing the  jury  to  return  a  verdict  for  the  plaintiff,  and  for 
these  errors  the  judgment  is  reversed  and  the  case  remanded  to 
the  court  of  common  pleas  for  further  proceedings. 


COLLECTION  FOR  GOODS  IN  EXCESS  OP  THOSE  SHIPPED. 

Circuit  Court  of  Cuyahoga  County. 

Benjamin  Emmbrman  et  al  v.  The  Ohio  Ibon  &  IVIbtai. 

Company. 

Decided,  December  8,  1902. 

Attachment — When  Debt  Fraudulently  Contracted. 

An  action  to  recover  money  paid  to  the  defendant  by  reason  of  the 
defendant  having  billed  and  coUected  for  goods  in  excess  of  the 
amount  of  goods  actually  shipped  to  plaintiff,  is  an  action  to  col- 
lect a  debt  fraudulently  or  criminally  contracted  within  the  mean- 
ing of  Section  5521,  Revised  Statutes,  and  is  ground  for  attachment. 

Marvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  Ohio  Iron  &  Metal  Company,  which  is  a  corporation, 
brought  suit  in  the  court  of  common  pleas  against  Benjamin 
Emmerman  and  others,  his  partners  in  business,  which  suit  is 
still  pending  in  that  court.  As  the  time  of  filing  the  petition 
an  affidavit  was  filed  by  the  plaintiff  for  an  attachment  against 
the  defendant.  Later  an  alias  affidavit  for  attachment  was  filed 
and  an  attachment  was  allowed.  The  defendant  below  moved 
for  a  dissolution  of  such  attachment.  This  motion  was  overruled, 
and  it  is  to  reverse  the  judgment  overruling  such  motion  that 
this  proceeding  is  prosecuted.  The  evidence  introduced  in  the 
court  of  common  pleas  upon  this  motion  was  not  brought  before 
us  by  bill  of  exceptions  and  can  not,  therefore,  be  considered, 
but  one  of  the  grounds  of  the  motion  is  that  the  affidavit  upon 
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which  the  attachment  was  allowed  is  insufficient.    That  affidavit, 
omitting  the  formal  parts,  reads: 

' '  That  the  claim  on  which  this  suit  is  brought  is  damages  sus- 
tained by  plaintiff  by  reason  of  the  fraudulent  sale  by  defend- 
ant to  plaintiff  of  a  quantity  of  steel  scrap,  in  billing  and  col- 
lecting from  plaintiff  for  93,600  pounds  and  fraudulently  ship- 
ping only  36,060  pounds  of  said  scrap." 

The  affidavit  in  all  particulars  except  as  above  quoted,  is  con- 
ceded to  be  sufficient  and  the  question  is,  is  there  such  a  state- 
ment in  so  much  of  the  affidavit  as  is  quoted  to  bring  it  within 
the  statute. 

The  proceeding  for  attachment  is  based  upon  Section  5521, 
Revised  Code,  and  the  language  of  the  section  is : 

**That  in  a  civil  action  for  the  recovery  of  money  the  plaintiff 

may,  at  or  after  the  commencement  thereof,  have  an  attachment 

against  the  property  of  the  defendant  upon  the  grounds  herein 

stated.     1.  When  the  defendant  or  one  of  several  defendants 
•    •     • 

**9.  Has  fraudulently  or  criminally  contracted  the  debt,  or 
incurred  the  obligation  for  which  suit  is  about  to  be  or  has  been 
brought."    •     •    • 

The  whole  question  is,  whether  the  language  above  quoted 
from  the  affidavit  in  this  case  shows  that  the  debt  for  which  the 
suit  was  brought  was  fraudulently  contracted.  We  hold  that  it 
clearly  does  so  show.  The  statement  is  that  the  defendants  be- 
low, by  fraud  in  the  sale  of  certain  goods  obtained  from  the 
plaintiff  below  pay  for  more  than  50,000  pounds  of  such  goods 
which  they  never  furnished.  If  the  allegations  of  this  affidavit 
are  true,  clearly  the  debt  for  which  the  suit  is  brought,  to-wit : 
the  recovery  of  the  money  paid  for  goods  never  furnished,  was 
fraudently  contracted  by  the  defendant  below. 

It  follows  that  the  judgment  of  the  court  of  common  pleas  in 
overruling  the  motion  to  discharge  the  attachment  is  affirmed. 
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CHATTEL  MORTGAGES  WITHHELD  FROM  RECORD. 

Circuit  Court  of  Cuyahoga  County. 

Thx  Qibson  &  Price  Company  v.  Thb  Rousb  &  HiLLa 

Company  et  al. 

Decided,  January  26,  1903. 

Fraud— When  Withholding  Chattel  Mortgages  from  Record  Not  a  Fraud 
Upon  Creditors. 

Where  chattel  mortgages,  covering  all  the  property  and  all  the  ac- 
counts and  bills  receivable  of  the  mortgagor,  are  taken  as  temporary 
security  and  are  withheld  from  record,  not  as  the  result  of  any 
agreement  nor  with  fraudulent  intent,  nor  for  the  purpose  of  secure 
ing  credit  for  the  mortgagor  from  other  parties,  but  to  prevent 
creditors  already  existing  from  all  pressing  demands  for  payment 
at  once,  such  mortgage  is  not  a  fraud  upon  present  prospective 
creditors. 

White,  Johnson,  McCaslin  &  Cannon,  for  plaintiff. 
Blandin,  Rice  &  Oinn  and  Cline,  Carr,  ToUes  <fe  Goff,  contra. 

Caldwell,  J.;  Hale,  J.,  and  Mabvin,  J.,  concur. 

This  case  is  in  this  court  on  appeal  from  the  Common  Pleas 
Court  of  Cuyahoga  County.  The  facts  in  the  ease  need  not  be 
stated  in  full,  except  so  far  as  may  be  required  in  the  considera- 
tion of  the  questions  of  law  involved  in  the  case. 

The  defendant,  the  Rouse  &  Hills  Company,  was  in  business 
in  the  city  of  Cleveland,  and  B.  L.  Rouse  was  the  president  of 
the  company  and  representing  the  company  in  most  of  the  trans- 
actions involved  in  this  action. 

B.  L.  Rouse,  while  the  active  man  in  the  Rouse  &  Hills  Company 
during  the  course  of  the  events  narrated  in  the  evidence  in  this 
case,  also  had  a  business  of  his  own,  which  he  conducted  as  B. 
L.  Rouse  &  Company.  His  business  was  largely  the  manufactur- 
ing of  goods  in  the  same  line  as  the  goods  that  the  Rouse  &  Hills 
Company  handled  and  his  goods  were  sold  directly  to  the  Rouse 
&  Hills  Company.  The  Rouse  &  Hills  Company  were  debtors 
to  the  bank  and  were  also  debtors  to  H.  C.  Rouse.    B.  L.  Rouse, 
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in  his  individual  business,  owed  $3,000  in  debts.  The  Rouse  & 
Hills  Company  was  also  indebted  to  B.  L.  Rouse  in  quite  a  con- 
siderable sum  of  money,  but,  as  he  was  connected  with  both  com- 
panies, this  indebtedness  to  him  seems  to  have  been  treated  in 
this  case,  upon  his  authority,  as  not  a  liability  of  the  company. 

The  B.  L.  Rouse  Company,  through  its  president,  B.  L.  Rouse, 
applied  to  the  bank  for  a  further  credit,  and  the  bank,  upon 
making  an  inquiry  as  to  the  financial  condition  of  the  company, 
was  told  by  B.  L.  Rouse  that  it  was  indebted  to  H.  C.  Rouse 
upon  two  notes:  one  for  $5,000  and  the  other  for  $12,000,  and 
that  it  had  given  to  him  demand  cognovit  notes  for  the  same. 
Thereupon  the  bank  refused  any  further  credit  to  the  corpora- 
tion unless  the  H.  C.  Rouse  cognovit  notes  should  be  gotten  out 
of  the  way,  and  the  bank  referred  the  matter  to  its  attorney,  Mr. 
Goff,  to  determine  what  could  be  done  in  that  line.  Mr.  GtofF 
found  that  H.  C.  Rouse  was  out  of  the  city,  in  Europe  or  Africa, 
and  that  the  firm  of  Hoyt,  Dustin  &  Eelley  were  his  lawyers,  and 
Mr.  Goff  thereupon  applied  to  Mr.  Dustin  in  regard  to  the  mat- 
ter and,  after  considerable  discussion,  it  was  agreed  between 
them  that  the  cognovit  notes  of  H.  C.  Rouse  should  be  merged, 
but  not  surrendered,  and  that  he  should  have  a  collateral  note 
for  the  amount  of  the  same,  and  that  the  bank,  for  the  amount 
that  the  company  then  owed  it  and  for  an  additional  credit  of 
some  $15,000,  was  to  have  a  note,  and  these  notes  were  to  be  se- 
cured by  chattel  mortgages ;  one  to  H.  C.  Rouse  for  the  amount 
due  him,  a^d  the  other  to  the  bank  for  the  amount  that  the  com- 
pany then  owed  it  and  the  additional  credit  to  be  given  it. 

This  was  not  done  without  several  conferences  with  B.  L. 
Rouse,  the  president  of  the  company,  and  Mr.  Smith,  who  was 
secretary  of  the  company,  and  these  creditors  required  state- 
ments of  the  financial  condition  of  the  Rouse  &  Hills  Company 
to  be  made  to  them  and  the  ofiicers  of  the  company  were  exam- 
ined and  questioned  carefully  as  to  all  the  assets  shown  by  the 
statements  and  to  its  mode  of  doing  business  and  as  to  whether 
it  was  making  or  losing  money  in  carrying  on  its  business.  Af- 
ter a  full  and  exhaustive  examination  along  these  lines,  Mr. 
Hoyt  and  Mt.  Dustin  became  satisfied  that  the  company  was 
solvent  and  was  in  a  fair  way  of  making  money,  and  that  Mr. 
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B.  L.  Rouse  assured  them  that  when  H.  C.  Rouse  returned  he 
would  furnish  all  the  money  necessary  to  the  Rouse  &  Hills 
Company  to  enable  it  to  pay  off  the  bank,  and  relieve  it  entirely 
from  any  debts  that  might  be  pressing;  but  the  Rouse  &  HilLs 
Company  was  just  at  that  time  in  need  of  some  $15,000  to  take 
up  liabilities  that  it  then  owed  and  which  it  desired  very  much 
to  take  care  of  at  that  time,  and  Mr.  Dustin,  being  satisfied  of 
the  financial  soundness  of  the  company  and  believing  what  Mr. 
B.  L.  Rouse  said  as  to  the  aid  that  H.  C.  Rouse  would  give  it 
upon  his  return,  he  (Dustin)  took  the  responsibility  of  not  en- 
tering up  judgments  on  these  notes  and  taking  a  new  collateral 
note  to  the  cognovit  notes  held  by  H.  C.  Rouse,  and  which  were 
in  his  possession,  and  took  the  chattel  mortgage  until  such  time 
as  H.  C.  Rouse  should  return  to  the  city  of  Cleveland. 

The  securities  then  taken  by  way  of  chattel  mortgages  and 
assignments,  covered  the  bills  receivable,  the  accounts  and  the 
goods  of  the  Rouse  &  Hills  Company,  and  also  covered  all  ac- 
quisitions that  might  thereafter  come  into  these  lines  of  credit. 

Thus  far,  it  is  insisted,  that  the  evidence  shows  that  when- 
these  chattel  mortgages  were  given  covering  substantially  all 
the  property  of  the  Rouse  &  Hills  Company  within  its  posses- 
sion or  that  might  thereafter  come  into  its  possession  in  the 
carrying  on  of  its  business,  the  Rouse  &  Hills  Company  was  in- 
solvent, and  that  the  bank,  as  represented  by  the  officers  of  the 
bank  and  its  attorney  and  the  attorney  of  H.  C.  Rouse,  knew 
that  the  company  was  insolvent  anl  unable  to  pay  its  debts. 
The  evidence  shows  that  the  Rouse  &  Hills  Company  was  at  that 
time  carrying  on  its  business  in  the  usual  way  and  was  meeting 
its  financial  responsibility  with  ordinary  promptness,  and  that 
it  was  insolvent  was  not  made  out  to  the  plaintiff  in  this  case 
except  as  the  expert  bookk(»eper  sees  fit,  as  a  matter  of  book- 
keeping, to  throw  out  certain  assets  and  liabilities  to  the  com- 
pany and  reduce  the  assets  of  the  company  by  diminishing 
values.  We  conclude  that  the  company  was  not  at  that  time  in- 
solvent, and  that  the  attorneys  who  represented  the  creditors 
obtaining  the  chattel  mortgages  and  assignments  had  no  knowl- 
edge of  the  insolvency  of  the  company  nor  did  they  have  such 
evidence  before  them  as  would  warrant  a  careful  man  in  be- 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         75 


1916.]  Cuyahoga  County. 


lieving  that  the  company  was  insolvent;  and  that  these  chattel 
mortgages  were  not  taken  with  any  intent  to  hinder,  delay  or 
defraud  creditors. 

These  chattel  mortgages  were  supposed  to  be  temporary  se- 
curities. Relying  upon  the  confidence  of  B.  L.  Rouse  that  H. 
C.  Rouse  would  aid  the  company  upon  his  return  to  the  city,  it 
was  supposed  by  all  parties  that  he  would  do  so  upon  his  re- 
turn and  that  then  matters  would  be  straightened  up  and  every- 
thing put  into  a  more  permanent  form.  These  chattel  mort- 
gages were  not  filed  of  record  as  required  by  the  state  of  Ohio, 
Section  4150  of  the  Revised  Statutes,  but  were  held,  one 
by  A.  C.  Dustin,  and  the  other  by  Mr.  Goflf — ^the  two  creditors 
to  whom  they  had  been  given.  While  these  mortgages  were  thus 
withheld  from  the  record,  the  Rouse  &  Hills  Company  went  on 
with  its  business  in  the  ordinary  way,  buying  goods  as  there- 
tofore and  carrying  on  its  business  in  the  usual  manner.  The 
money  obtained  from  the  bank  was  used  in  paying  liabilities  of 
the  company,  and,  for  aught  that  appears  in  this  case,  the  mort- 
gagees knew  nothing  of  how  business  was  carried  on  by  the  com- 
pany, until  some  little  time  after  the  mortgages  were  taken,  when 
they  required  that  monthly  statements  of  all  the  business  being 
done  by  the  company  should  be  made  to  them ;  these  were  made, 
and  trial  balances  also  furnished.  There  was  nothing  in  any  of 
these  statements  that  would  indicate  to  the  creditors  that  the 
company  was  not  getting  along  well  with  its  business.  After 
these  mortgages  had  been  held  for  several  months  without  being 
left  for  record,  Mr.  Hills  of  the  company  came  to  the  city,  he 
having  been  out  of  the  city  during  these  transactions,  connected 
with  business  in  the  east,  and  was  in  consultation  with  attorneys 
in  the  city,  and  the  attorneys  representing  the  chattel  mortgages 
became  aware  of  his  presence  and,  owing  to  some  diflSculty  be- 
tween him  and  Mr.  B.  L.  Rouse  of  which  they  had  learned,  they 
became  suspicious  that  he  intended  to  do  something  that  might, 
in  some  way,  be  injurious  to  their  securities  and,  thereupon,  by 
an  understanding  between  them,  they  took  possession  of  the 
property  secured  by  their  mortgages.  Thereafter  the  Rouse  & 
Hills  Company  made  an  assignment  to  Mr.  Qinn  and  he  is  in 
this  case  representing  the  creditors  generally,  while  other  credi- 
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tors  are  beiug  represented  by  attorneys  who  make  a  claim  some- 
what different  from  that  of  the  trustee. 

It  is  claimed  })y  tlie  trustee,  that  these  chattel  mortgages  are 
void  as  to  all  the  creditors,  while  some  of  the  creditors  are  here 
claiming  that  the  chattel  mortgages  are  void  only  as  to  those 
credits  given  before  the  time  of  the  giving  of  the  chattel  mort- 
gages and  the  time  of  taking  possession  under  the  same. 

These  facts  raise  a  number  of  questions  in  the  case: 

1st.  Are  these  mortgages  invalid  as  to  creditors  because  the 
corporation  was  insolvent  when  they  were  given? 

As  before  stated,  we  think  the  company  was  not  insolvent 
when  the  mortgages  were  given,  and  we  have  also  said  that  they 
were  not  given  to  hinder,  delay  and  defraud  creditors;  and  the 
bank  and  II.  C.  Rouse,  notwithstanding  their  mortgages  covered 
all  goods  purchased  by  the  company  and  all  accounts  due  to  it 
after  the  giving  of  the  mortgages,  took  assignments  of  accounts 
as  late  as  on  the  29th  of  the  month  and  not  long  prior  to  the  time 
of  taking  possession  under  these  mortgages;  and  it  may  be  con- 
tended that  these  mortgages  are,  therefore,  void  because  of  the 
proximity  of  the  time  when  the  company  went  into  the  hands  of 
the  trustee.  The  last  claim  is  that  the  mortgages  are  not  valid 
because  withheld  from  record. 

This  last  question  is  the  only  one  that  remains  for  considera- 
tion in  this  case ;  and  it  is  determined,  first,  by  the  evidence,  and 
second,  b}^  a  consideration  of  the  law. 

The  claim  made  is,  that  these  mortgages  were  withheld  either 
by  agreement  between  the  mortgagor  and  the  mortgagees,  to 
enable  the  mortgagor  to  obtain  credit  in  his  business,  or,  if  not 
by  such  an  agreement  or  understanding  to  that  effect,  yet  that, 
under  all  the  circumstances  and  facts  surrounding  the  transac- 
tion, they  had  the  effect  to  so  mislead  persons  to  give  credit  to 
the  company  in  the  interim  of  the  withholding,  that  an  estoppel 
will  arise  in  favor  of  the  creditors  who,  in  this  interim,  extended 
credit,  and  will  make  the  mortgage  void  as  to  them. 

The  most  favorable  evidence  in  the  case  is,  that  there  seems  to 
have  been  an  understanding  between  the  attorneys  representing 
the  mortgagees,  that  neither  would  do  anything  under  his  mort- 
gage without  giving  the  other  notice.    There  was  no  agreement 
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between  the  mortgagor  and  the  mortgagees  as  to  the  withhold- 
ing of  the  mortgage  from  record.    The  testimony  of  Mt.  Qoff 
bears  upon  this  question  somewhat.     This  question  was  asked  * 
him. 

**He  said  to  you  that  with  the  help  of  the  money  which  was 
advanced,  and  the  payments  which  he  could  make  and  the  in- 
dulgences and  extensions  which  he  could  get  from  merchandise 
creditors,  he  would  pull  through,  did  heT'  Answer.  **Who 
said  that?" 

Question.  *  *  B.  L.  Rouse. ' '  Answer. '  *  No,  I  don 't  think  he  put 
it  in  that  way ;  he  said  that  he  would  have  no  difficulty  with  Mr. 
Henry  Bouse,  who  held  $17,000  of  the  notes  of  the  Bouse  & 
Hills  Company;  that  with  the  $15,000  of  additional  money  that 
he  was  to  borrow  at  the  bank,  he  would  pay  off  something  like 
$15,000  or  $18,000  of  bills  payable,  at  maturity;  that  his  sales 
would  enable  him  to  take  care  of  his  accounts  payable  as  they 
matured,  with  such  extensions  as  he  could  get  by  the  giving  of 
notes." 

Question.  '*You  testified  before:  *I  recall  the  $18,000  item 
and  that  he  wanted  about  $15,000  to  take  care  of  these  items, 
stating  that  if  that  were  provided,  he  would  have  no  difficulty 
out  of  his  sales  to  take  care  of  the  accounts  payable,  with  such 
indulgence  as  he  could  get  in  that  way?'  "  Answer.  '*That  is 
what  I  now  say." 

Question :  * '  Then  the  fact  that  he  would  still  require  exten- 
sions from  merchandise  creditors  was  talked  of  a{  that  time 
when  this  loan  was  under  consideration?"  Answer.  **I  don't 
think  that  question  of  asking  for  indulgence  or  extensions  in  that 
way  was  discussed ;  it  was  the  right  that  he  had  as  a  dealer,  as 
rt  purchaser  from  the  jobber  or  manufacturer,  or  whatever  it 
was,  to  his  cash  discount  if  he  saw  fit  to  pay  cash,  or  the  giving 
(^t  a  four  months  paper,  perhaps  if  he  did  not  care  to  pay  cash ; 
it  was  simply  a  right  that  he  had." 

Question  ''Did  you  use  the  expression  'such  indulgence  as  he 
^ould  get?'  "  Answer.  "Well,  such  indulgence  as  was  given 
him  or  he  had  a  right  to  by  giving  paper." 

Question.  "Indulgence  is  not  a  right,  is  it?"  Answer.  "Pos- 
sibly not,  strictly  speaking." 

Question.  "Did  you  learn  from  him  then  that  he  was  asking 
(extensions  of  merchandise  debts  that  had  become  due?"  An- 
swer. "No.  sir,  I  did  not." 

Question.  "And  that  he  has  been  for  some  time  trying  to  ob- 
tain extensions?"    Answer.  "No,  sir,  T  did  not." 
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Question.  **Did  you  make  any  inquiry  on  that  subjects" 
Answer.  **I  think  not." 

Question.  **You  contemplated  that  he  should  continue  in 
business  as  he  had  before?"  Answer.  **No,  sir,  not  as  he  had 
before;  I  assumed  that  he  would  continue  business  and  that 
there  would  be  no  necessity  for  any  considerable  purchase  of 
merchandise  until  Mr.  Rouse's  return." 

Question.  **I  do  not  know  what  considerable  means;  you  con- 
templated that  he  would  make  purchases?"  Answer.  "To  a 
very  limited  extent,  I  think." 

Question.  **You  took  no  action  to  limit  purchases,  did  youT" 
Answer.  **Yes,  I  think  Mr.  Wilson  was  quite  particular  to  em- 
phasize that  matter." 

This  evidence  to  our  mind  shows  that  until  Mr.  Rouse  re- 
turned, it  was  supposed  by  the  mortgagees  that  the  Rouse  & 
Hills  Company  were  carrying  on  business,  but  that,  owing  to 
the  state  of  its  stock  on  hand,  it  would  have  no  occasion  until 
Mr.  H.  0.  Rouse's  return,  to  obtain  credit  to  any  considerable 
extent.  Mr.  Rouse  did  not  return  as  soon  as  he  was  expected 
and  the  period  of  holding  these  chattel  mortgages  was  for  that 
reason  extended  beyond  what  was  contemplated  when  they  were 
given  and  this  led  to  more  extensive  purchases  by  the  company 
than  was  contemplated  by  the  mortgagees  when  they  received 
their  security.  Then  bearing  upon  the  question  of  filing  these 
mortgages,  this  question  was  asked  of  Mr.  Qoff : 

'  *  Now,  ^tr.  Goflf,  did  you  not  in  your  experience  of  such  mat- 
ters, know  that  if  you  and  he  filed  this  mortgage  covering  all 
property  then  or  thereafter  existing,  of  the  Rouse  &  Hills  Com- 
pany, or  made  its  existence  known,  and  the  existence  of  the  as- 
signment of  the  accounts,  that  that  would  end  the  transaction 
of  business  by  that  company  in  its  capacity  to  get  credit?"  An- 
swer. **I  think  I  knew  if  the  mortgage  was  filed,  that  that  would 
bring  about  a  closing-down  of  the  business.  I  think  that  would 
necessarily  follow." 

Question.  ''And  all  the  accounts,  present  and  future,  had 
been  assigned,  and  yet  you  say  that  nothing  was  said  there  by 
you  or  Mr.  Dustin  or  Mr.  Wilson  or  ]\rr.  B.  L.  Rouse  or  Mr. 
Smith  on  the  subject  of  the  eflFect  of  making  known  this  mort- 
gage, do  you?"  Answer.  *'I  recall  nothing  that  was  said;  it 
was  certainly  understood  between  us,  that  until  Mr.  Rouse  re- 
turned, which  was  expected  in  the  latter  part  of  March,  that  in 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         79 


1916.]  Cuyahoga  County. 


order  to  accomplish  what  was  desired  so  as  to  keep  that  a  going 
concern  until  ^Ir.  Rouse's  return  to  the  city,  that  there  should 
not  be  publicity  given.*' 

This  is  the  only  testimony  that  I  find  in  the  case,  that  hints 
very  closely  upon  any  arrangement  between  the  mortgagor  and 
the  mortgagees  to  withhold  these  mortgages  from  record,  and  it 
is  the  only  thing  from  which  the  purpose  and  intent  of  the  with- 
holding of  the  mortgages  might  be  inferred  to  extend  to  the 
credit  of  the  company.  He  distinctly  states  that  he  remembers 
nothing  that  was  said  on  the  question  of  withholding  but  he 
says  that  it  was  understood  by  Rouse  and  Smith  representing 
the  mortgagees  that,  in  order  to  accomplish  what  was  desired, 
they  would  give  no  publicity  until  the  return  of  Mr.  H.  C. 
Rouse. 

To  our  minds  the  evidence  shows  in  addition  to  what  I  have 
already  said :  That  this  arrangement  of  giving  the  mortgages 
on  account  of  the  confidence  that  B.  L.  Rouse  had  that  H.  C. 
Rouse  would  give  the  company  all  the  financial  aid  it  needed 
upon  his  return,  that  these  mortgages  were  given,  as,  in  a  meas- 
ure tentative  in  their  character,  to  hold  the  matters  of  the  com- 
pany in  its  then  condition  or  as  they  would  be  after  using  the 
money  got  by  the  loan  until  the  return  of  Mr.  IT.  C.  Rouse. 
There  was  no  purpose  in  withholding  the  mortgages  to  injure 
pny  creditors  that  might  in  the  interim  sell  goods  to  the  com- 
pany, or  renew  obligations:  nor  was  there  any  agreement  to 
withhold  the  mortgages  from  record.  The  only  purpose  in 
withholding  them  was,  not  to  extend  the  credit  of  the  com- 
pany, but  to  prevent  creditors,  already  existing,  from  so  press- 
ing the  company  that  it  would  be  obliged  to  meet  its  obligations, 
not  in  the  ordinary  course  of  business^  but  by  all  bringing 
pressure  at  once  upon  it,  and  this  is  what  we  understand  this 
testimonv  to  mean. 

And  we  find  from  the  facts,  that  the  mortgages  were  not  with- 
held from  record  with  any  fraudulent  intent  or  purpose,  nor 
was  it  supposed  or  believed  by  the  mortgagees  that  withholding 
from  record  would  be  the  means  of  extending  the  credit  of 
the  company,  for  their  belief  was  that  until  ^fr.  Rouse  returned, 


80        CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Gibson  V.  Rouse  Co.  [Vol.25(N.S.) 

there  would  be  no  occasion  for  the  company  to  make  any  pur- 
chases to  any  considerable  extent. 

ft- 

^luch  of  the  law  that  has  been  cited  upon  this  question  is 
where  there  has  been  a  fraudulent  intent  in  withholding  the 
mortgage  from  record  or  withholding  where  it  was  known  by 
the  mortgagee  that  others  would  give  extensive  credit  and  would 
be  misled  by  such  withholding — which  the  courts  have  con- 
strued to  be  a  fraudulent  withholding.  In  this  case  we  think 
that  that  law  is  not  applicable  to  the  facts  as  foimd  by  us. 

In  this  state  it  is,  we  believe,  the  law  that  even  under  such 
state  of  facts,  the  creditors  who  have  extended  credit  in  the 
interim  between  the  taking  and  filing  of  the  mortgage  can  not 
be  preferred  to  the  mortgagee  unless  they  have,  in  some  way, 
seized  the  property  or  obtained  a  lien  upon  it,  but  we  do  not 
see  that  this  question  is  involved  under  the  facts  in  this  case. 

It  is  contended  by  counsel  for  plaintiff  that  the  withholding 
from  record,  although  not  with  the  intent  at  the  time  the  mort- 
gage is  given  of  extending  the  credit  of  the  mortgagor,  yet,  if 
while  the  mortgage  is  being  withheld,  the  mortgagee  becomes 
aware  of  the  fact  that  the  mortgagor  is  having  extended  to  him 
credit  and  he  still  does  not  file  his  mortgage,  that  will  work 
an  estoppel  upon  him  on  the  ground  that  he  has  not  acted  when 
he  was  called  upon  to  act  and  hence  can  not  assert  his  rights  as 
against  one  who  has  been  misled  by  his  not  acting. 

A  consideration  of  the  cases  in  this  state,  is  found  in  112  Fed. 
Rep.,  301,  7w  Re  Shirley.  In  that  case,  Judge  Day  has  reviewed 
carefully  many  of  the  decisions  of  the  state  ojE  Ohio,  and  we 
think  his  conclusions  are  well  founded,  and  it  will  not  be  neces- 
sary for  us  here  to  consider  them  any  further  than  they  are 
considered  in  that  case.  Judge  Day  says  that  there  can  be  no 
estoppel  in  the  absence  of  fraud  and  in  the  case  he  was  then  con- 
sidering, he  had  found  that  there  was  no  actual  fraud,  although 
the  mortgage  had  been  withheld  by  reason  of  an  agreement  be- 
tween the  mortgagor  and  the  mortgagee  that  it  should  be  witii- 
held  from  the  record.  And  Judge  Day  says  this  proposition  is 
true:  That  there  can  be  no  estoppel  in  the  absence  of  fraud  if 
the  mortgagee  simply  held  his  security  void  until  filed,  as  against 
creditors  who  were  at  full  liberty  to  assert  their  rights  against 
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Ihe  property.  The  mortgagor  had  an  undoubted  right  to  prefer 
creditors  by  giving  to  one  a  security  denied  to  others.  When  the 
chattel  mortgage  is  filed,  it  becomes  such  preference  only  from 
the  date  of  filing;  until  filed,  it  is  void  as  to  creditors.  While 
this  term  is  used  without  limitation  in  the  statute,  as  construed 
by  the  Ohio  Supreme  Court  it  means  such  creditors  as  have 
fastened  upon  the  property  "before  the  filing  of  the  mortgage. 
All  other  creditors  must  assail  the  security  for  fraud  in  order 
to  defeat  the  preferences.  And  he  says  that  the  cases  holding 
a  contrary  doctrine  are  from  states  with  different  statutes,  or 
where  the  Supreme  Court  has  given  a  different  construction  to 
a  similar  statute. 

It  is  contended  by  counsel  for  plaintiff  that,  outside, of  the 
statute  and  the  construction  given  to  it  by  the  Supreme  Court, 
the  doctrine  of  estoppel  obtains  in  these  cases ;  that  the  decisions 
of  Ohio  on  the  construction  of  the  statute  are  not  adverse  to  hold- 
ing that  a  mortgage  withheld  from  record  as  this  was,  will  estop 
the  party  from  asserting  it  as  against  those  who  became  credi- 
tors of  the  mortgagor  while  the  mortgage  was  thus  withheld. 
Many  cases  are  cited  to  us  in  which  it  is  claimed  that  this  doc- 
trine is  held. 

We  are  cited  to  Dobson  v.  Snyder,  70  Fed.  Rep.,  10.  In  that 
case  the  court  found  a  design  and  intent  on  the  part  of  the 
bank  for  whose  benefit  the  mortgage  was  given  and  the  mort- 
gagor to  .shield  and  benefit  the  latter  at  the  expense  of  some  one 
else.     That  case  is  not  applicable  to  the  facts  we  find  in  this. 

In  California,  as  found  in  RuggUs  v.  Cannedy,  53  Pac.  Rep., 
911,  the  court  construes  the  statute  pertaining  to  mortgages  in 
connection  with  the  statute  in  regard  to  sales  and  places  the 
matter  of  record  of  mortgage  on  the  same  ground  and  makes  it  a 
substitute  for  the  delivery  of  the  goods  in  a  sale,  and  construes 
their  statute  to  mean  that  unless  the  mortgage  is  recorded,  it 
is  absolutely  void  as  to  all  creditors. 

A  number  of  cases  have  been  cited  from  Missouri,  and  that 
state  seems  to  hold  that  unless  the  mortgage  is  left  for  record 
as  contemplated  by  the  statute  it  is  void  as  to  any  one  who  has 
been  misled,  to  his  injury. 
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In  123  Mo.,  141,  it  is  held  that  such  a  mortgage,  as  a  matter 
of  law,  is  void  as  to  creditors,  where  the  mortgage  was  withheld 
for  the  purpose  of  not  impairing  the  mortgagor's  credit. 

Cases  cited  from  Michigan  show  that  a  mere  withholding 
of  the  mortgage  from  record  will  work  an  estoppel  against  the 
mortgagee  under  the  statute  of  that  state  as  to  chattel  mort- 
gages, although  such  withholding  is  done  without  any  fraudulent 
intent. 

In  137  Ind.,  175,  the  court  found  the  conveyance  fraudulent 
in  its  inception,  and  that  the  withholding  was  one  step  in  carry- 
ing out  the  fraud,  and  the  coneyance  was  held  fraudulent. 

In  Iowa  the  courts  hold  that  the  withholding  must  be  with  a 
fraudulent  intent  in  order  to  ^ve  subsequent  creditors  prefer- 
ence over  the  mortgagee. 

The  courts  of  8outh  Dakota  hold  the  same  as  Michigan  and  so 
does  the  20th  Fed.  Rep.  And  the  same  doctrine  is  held  in  the 
29th  Fed.  Rep.,  566.  In  12  Wash.,  190,  the  holding  is  in  the 
same  line  as  in  the  states  of  Michigan  and  South  Dakota;  and 
Arkansas  holds  also  the  same. 

In  73  Wis.,  354,  it  is  held  that  the  withholding  by  agreement 
with  the  mortgagor  makes  it  fraudulent  as  to  intervening  credi- 
tors, and  cites  67  Wis.,  101,  as  holding  the  same  doctrine. 

In  92  Ala.,  443,  the  holding  is,  that  a  mortgage  purposely 
withheld  from  the  record  lest  it  might  injure  the  mortgagor's 
business  and  credit  is  fraudulent  as  to  intervening  creditors 
and  to  any  one  who  gives  up  a  security  prior  to  the  mortgage. 

In  17  B.  Mon.,  779,  it  is  held  that  if  it  is  withheld  by  an  ar- 
rangement or  agreement,  it  can  not  prevail  over  a  trustee  for 
creditors. 

The  case  cited  from  50  Neb.,  54,  is  one  where  the  mortgage 
was  held  by  agreement,  with  fraudulent  purpose,  of  both  par- 
ties to  the  mortgage,  and  it  was  held  in  that  case  that  it  was 
fraudulent  as  against  creditors. 

In  53  N.  J.  Eq.,  350,  the  court  of  that  state  construes  the  chat- 
tel mortgage  act  to  make  a  mortgage,  not  left  for  record,  in- 
ferior to  all  creditors  whether  before  or  after  the  mortgage  and 
whether  they  be  .iudgment  creditors  or  not. 
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We  do  not  find  that  any  of  these  courts  intended  to  make  a 
holding  on  the  doctrine  of  estoppel  entirely  independent  of  a 
construction  of  the  statute  of  chattel  mortgages  in  the  state ;  al- 
though, in  some  of  them,  the  statute  is  not  mentioned  by  the 
court  in  connection  with  what  it  says  on  the  ground  of  es- 
toppel, yet  the  court,  we  believe,  intends  to  say  in  all  of  them, 
that  the  chattel  mortgage  act  is  such  that  if  the  mortgagee  with- 
holds the  mortgage  either  by  agreement  or  by  neglect  to  record 
it  for  any  other  reason,  the  statute  can  not  protect  the  instru- 
ment, and  the  doctrine  of  estoppel  will  arise.  But  the  courts 
of  Ohio  have  not  so  construed  our  statute;  and  I  need  not  cite 
the  decisions  in  this  state,  as  they  are  referred  to  in  Judge  Day 's 
opinion  in  Re  Shirley,  supra. 

These  mortgages  were  upon  goods,  among  other  things,  where 
the  mortgagee  was  left  in  possession  and  left  free  to  transact 
business  with  the  goods  the  same  as  though  the  mortgages  were 
not  given.  Hence,  under  the  authority  in  this  state  (Francisco 
V.  Ryan,  54  0.  S.,  370),  as  to  that  class  of  goods,  the  mortgage 
would  have  been  of  no  effect  even  if  filed  against  creditors  who 
obtained  liens  upon  the  property,  and  the  property  mortgaged 
being  largely  of  this  nature,  there  was  nothing  to  be  gained  in 
filing  the  mortgages.  They  would  have  accomplished  but  one 
purpose  and  that  would  be  to  make  all  creditors  proceed  at  once 
to  collect  their  claims  from  the  company. 

It  is  held  in  the  last  case  cited,  that  a  mortgage  of  this  nature 
constitutes  a  valid  contract  for  a  lien  on  such  after  acquired 
property,  and  possession  thereof  lawfully  taken  by  the  mort- 
gagee has  the  same  effect  of  protecting  it  in  his  hands  from  the 
claim  of  the  mortgagor's  creditors  as  has  possession  taken  of 
the  property  owned  by  the  mortgagor  at  the  time  of  the  execu- 
tion of  the  mortgage. 

It  is  the  holding  of  the  court  that  the  mortgages  in  question 
are  prior  in  right  as  to  the  property  acquired  by  them  to  that 
of  the  creditors,  whether  their  claims  arose  prior  to  the  mort- 
gage or  after  the  same  was  given.  A  decree  may  be  drawn  ac- 
cordingly. 
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MEASURE  or  DAMAGES  FOR  BREACH  OF  CONTRACT  TO 

TAKE  riRE  INSURANCE. 

Circuit  Court  of  Cuyahoga  County. 
C.  H.  Prescott,  Jr.,  et  al  v.  Harry  Kobutz.* 

Decided,  February  16,  190S. 

Evidence— Inspection  Bureau  Rate  of  Insurance  Not  Admissible  to 
Prove  Average  Rate  in  Force  on  Certain  Class  of  Property — Damr 
ages  for  Breach  of  Executory  Contract  is  Present  Vatnue  of  the  Con- 
tract, 

1.  In  an  action  by  an  insurance  agent  for  damages  resulting  from  the 

breach  of  a  contract,  in  which  it  had  been  agreed  that  the  agent 
should  furnish  the  other  party  to  the  contract  insurance  at  a  rate 
not  exceeding  the  average  rate  paid  by  other  lumber  firms  of  the 
same  city  for  a  like  hazardous  risk,  evidence  by  the  officers  of  an 
inspection  bureau  as  to  the  rate  which  they  placed  upon  the  prop- 
erty upon  which  the  plaintiff  had  tendered  insurance,  is  not  com- 
petent to  prove  that  the  tendered  insurance  was  at  the  rate  specified 
in  the  contract,  even  though  the  rates  fixed  by  the  bureau  were  sold 
to,  and  used  by,  a  large  percentage  of  the  insurance  agencies  of  the 
community. 

2.  Where  a  contract  between  an  insurance  agent  and  a  property  owner 

provided  that  the  property  owner  should  take  all  his  insurance  from 
the  agent  and  withhold  20  per  cent,  of  the  premiums  as  they  be- 
came due  and  apply  them  as  payment  upon  a  certain  piece  of 
property  which  was  to  be  conveyed  to  the  agent  at  an  agreed  price, 
a  breach  having  occurred  at  the  inception  of  the  contract  through 
the  refusal  of  the  property  owner  to  take  any  insurance,  the  meas- 
ure of  damages  is  not  the  value  of  the  property  to  be  conveyed,  but 
the  value  of  the  contract  to  the  agent  at  the  date  of  the  breach.  In 
estimating  which  the  jury  should  consider  the  probability  of  the  de- 
fendants going  out  of  business,  and  what  would  have  been  necessary 
on  the  part  of  plaintiff  had  he  performed  his  contract 

H esseyimueller  &  Bemis,  for  plaintiflfs  in  error. 
Ford,  Snyder,  Henry  £■  McGraWy  contra. 

Marvin,  J. ;  Winctt,  J.,  and  Hale,  J.,  concur. 


•Affirmed  without  opinion,  Kohlitz  v.  Prescott  et  al,  71  Ohio  State,  546. 
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Error  to  the  court  of  common  pleas. 

The  defendant  in  error  brought  a  suit  against  the  plaintiflE  in 
error,  to-wit,  C.  H.  Prescott,  G.  A.  Prescott  and  C.  H.  Prescott, 
Jr.,  partners  doing  business  under  the  firm  name  of  the  Sagi- 
naw Bay  Company,  and  recovered  a  judgment,  to  reverse  which 
the  present  proceeding  is  brought.  The  suit  grew  out  of  the  fol- 
lowing state  of  facts: 

On  the  19th  day  of  September,  1899,  a  contract  in  writing 
was  entered  between  the  Saginaw  Bay  Company  as  party  of  the 
first  part  and  Harry  Koblitz  as  party  of  the  second  part,  which 
contract  reads  as  follows: 

**  This  "agreement  made  this  19th  day  of  September,  1899,  by 
and  between  the  Saginaw  Bay, Co.,  party  of  the  first  part,  and 
Harry  Koblitz,  party  of  the  second  part.    Witnesseth : 

**That  whereas  the  party  of  the  first  part  is  now  engaged  in 
the  lumber  business  in  the  city  of  Cleveland,  and  desirous  of 
placing  the  fire  insurance  upon  their  lumber  yards,  etc.,  with 
the  said  party  of  the  second  part:  therefore  the  conditions  and 
considerations  under  which  the  said  insurance  is  to  be  placed 
with  the  party  of  the  second  part  are  as  f olows : 

**  First.  That  the  insurance  shall  be  placed  with  first  class 
and  reliable  insurance  companies. 

**  Second.  That  the  rate  of  insurance  shall  not  exceed  the 
average  rate  paid  by  other  lumber  firms  in  the  city  of  Cleveland 
for  a  like  hazardous  risk. 

**  Third.  That  the  party  of  the  first  part  agrees  to  place  all 
of  their  insurance  with  the  party  of  the  second  part  until  the 
terms  of  this  contract  are  fulfilled ;  the  party  of  the  first  part 
agrees  to  sell  to  the  party  of  the  second  part  a  certain  piece  of 
land  situated  in  Bay  City  Mich.,  at  the  corner  of  Fifth  and  John- 
son streets  the  same  having  a  frontage  of  about  133  feet  on 
Fifth  and  a  depth  of  about  100  feet  on  Johnson  street  the  deed 
and  abstract  for  this  property  showing  the  same  to  be  free  from 
all  encumberance  to  be  furnished  at  the  time  payment  has  been 
made  as  here  specified.  The  party  of  the  second  part  agrees  to 
allow  25  per  cent,  on  all  premiums  as  they  fall  due  to  remain 
with  the  party  of  the  first  part  as  payment  on  the  above  de- 
scribed property.  Also  the  party  of  the  second  part  agrees  to 
allow  20  per  cent,  on  all  premiums  to  remain  with  the  party  of 
the  first  part  on  all  premiums  due  for  insurance  if  placed 
ior  C.  H.  Prescott  &  Sons,  Tawas  City,  Mich.  It  is  also  a  part 
of  this  agreement  that  the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  interest  at  the  rate  of  6  per  cent. 
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on  all  deferred  payments,  said  interest  commencing  November 
1st,  '99.  It  is  also  understood  that  on  and  after  November  1st, 
*99,  the  party  of  the  second  part  shall  collect  all  rents  due  on 
the  above  described  property  and  shall  pay  the  taxes  as  they  ma- 
ture, except  the  payment  due  in  January,  1900,  which  shall  be 
paid  by  the  party  of  the  first  part.  Also  it  is  mutually  under- 
stood that  the  party  of  the  first  part  will  accept  payment  for 
the  property  at  any  time  the  party  of  the  second  part  may  have 
an  opportunity  to  dispose  of  same  and  the  terms  of  this  agree- 
ment will  still  continue  until  contract  is  fulfilled.  The  pur- 
chase price  agreed  upon  for  the  above  described  property  is  $3,- 
000  which  shall  be  paid  in  the  manner  above  described  until  $1,- 
500  has  been  paid  on  the  principal,  leaving  a  balance  of  $1,500 
still  to  be  paid.  After  that  time  this  contract  shall  be  in  force 
providing  the  said  second  party  is  able  to  place  the  insurance  at 
equally  as  good  rates  for  the  party  of  the  first  part  as  other 
reliable  agencies  can  place  same,  and  in  case  second  party  is  not 
willing  so  to  do,  the  balance  due  on  said  property  amounting  to 
$1,500  shall  be  paid  for  in  cash  and  this  agreement  shall  be 
closed,  although  it  is  expected  and  desired  that  this  arrangement 
may  be  so  mutually  satisfactory  that  the  business  relations  may 
continue  until  full  payment  is  made.  It  is  also  agreed  that  the 
party  of  the  second  part  shall  do  his  utmost  to  iiecure  a  blanket 
rate  on  all  of  the  property  at  the  separate  yards  of  the  Saginaw 
Bay  Co.,  and  shall  also  aim  to  secure  the  best  rates  possible  at 
all  times,  and  that  there  may  be  no  misunderstanding  in  regard 
to  the  rates  to  be  paid,  it  is  expressly  agreed  by  the  party  of 
the  second  part  that  at  no  time  shall  the  party  of  the  first  part 
pay  a  higher  average  rate  than  is  paid  by  other  lumber  firms 
in  the  city  of  Cleveland  for  a  like  hazardous  risk. 

(Seal.)     "Saginaw  Bay  Co., 
**Per  C.  H.  Prescott,  Jr. 

(Seal.)     '* Harry   Koblitz. 
**  Witness: 
*'Katherine  C.  Keeley." 

The  petition  avers  that  Eoblitz  has  performed  all  the  condi- 
tions of  said  contract  on  his  part  to  be  performed,  and,  as  the 
policies  of  the  defendants  have  from  time  to  time  expired,  plaint- 
iff has  offered  to  place  the  insurance  in  accordance  with  the  terms 
of  said  contract,  but  that  defendants  have  refused  and  still  refuse 
to  place  insurance  with  the  plaintiff  or  place  plaintiff  in  posses- 
sion of  the  real  estate  aforesaid,  and  have  wholly  and  utterly 
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failed  to  carry  out  said  contract  or  any  part  thereof,  whereby 
he  has  been  damaged  in  the  sum  of  $3,000,  and  he  prays  for 
judgment  for  said  sum,  with  interest  from  the  19th  day  of 
September,  1899. 

For  answer  to  the  petition  the  defendants  admit  that  they 
are  a  partnership  doing  business  under  the  name  of  the  Saginaw 
Bay  Company,  and  that  they  entered  into  the  contract  with  said 
Koblitz  hereinbefore  set  out,  and  they  deny  every  other  allega- 
tion in  the  petition. 

A  bill  of  exceptions  is  filed  in  this  court  setting  out  all  the 
evidence  introduced  in  the  court  below,  together  with  the  charge 
of  the  court  as  given  to  the  jury. 

From  this  it  appears  that  no  insurance  under  this  contract 
was  ever  placed  upon  the  property  of  the  Saginaw  Bay  Com- 
pany, nor  was  the  real  estate  described  in  the  contract  ever  con- 
veyed, or  the  possession  thereof  delivered  to  the  said  Koblitz. 

The  claim  on  the  part  of  the  plaintiff  below  is  that  he  was 
ready  and  able  on  his  part  to  place  such  insurance,  but  that  the 
defendant  refused  to  accept  it,  whereas  the  claim  on  the  part  of 
the  plaintiff  iij  error  is  that  Koblitz  never  offered  to  place  any 
insurance  for  them  at  the  rate  named  in  the  contract,  and  that 
the  real  reason  why  insurance  from  him  was  not  accepted  by 
them  was  that  the  rate  charged  by  him  was  in  excess  of  (to  quote 
from  the  language  of  the  contract)  *'the  average  rate  paid  by 
other  lumber  firms  in  the  city  of  Cleveland  for  a  like  hazardous 
risk." 

The  evidence  shows  that  the  first  insurance  which  was  needed 
by  the  plaintiff  in  error  after  the  date  of  said  contract  was  on 
the  27th  day  of  September,  1899,  being  eight  days  after  the  date 
of  the  contract.  On  this  date  insurance  to  the  amount  of 
$43,000  on  the  lumber-yards  of  the  plaintiff  in  error  was  to 
expire,  and  they  notified  Koblitz  of  that  fact.  He,  together  with 
his  partner,  Mr.  Thomas,  made  an  examination  of  the  property 
to  be  insured,  and  it  is  claimed  on  the  part  of  the  plaintiff  in 
error  that  Koblitz  then  fixed  a  rate  which  he  said  was  the  lowest 
rate  at  which  he  could  place  the  insurance,  and  that  such  rate 
was,  on  the  most  hazardous  risk,  $1.60  per  hundred,  and  on  the 
least  hazardous,  $1.50. 
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An  important  question  in  the  case,  therefore,  it  will  be  seen, 
was  ''the  average  rate  paid  by  other  lumber  firms  in  the  city  of 
Cleveland  for  a  like  hazardous  risk."     As  bearing  upon  this 
question,  the  plaintiff  below  placed  upon  the  stand  several  wit- 
nesses to  show  what  rate  had  been  fixed  upon  such  rigjks  by  an 
organization  called  ''The  Ohio  Inspection  Bureau."     Among 
the  witnesses  placed  upon  the  stand  for  this  purpose  was  one 
Charles  H.  Patten,  the  superintendent  of  said  ' '  Ohio  Inspection 
Bureau."    This  witness,  in  answer  to  the  question,  "What  is 
the  business  of  that  company!"  answered,  "Well,  it  is  an  inde- 
pendent rating  concern  that  operates  similar  to  Dun's  or  Brad- 
street's.    We  inspect  all  classes  of  insurable  property  in  Cleve- 
land and  sell  our  rates  to  the  agents."    From  this  and  other 
evidence  it  appears  that  this  Ohio  Inspection  Bureau  employed 
experts  to  examine  property,  with  a  view  to  fixing  rates  at  what 
they  think  property  should  be  insured,  and  for  a  compensation 
they  furnish  these  rates  to  insurance  agents  in  the  city  of  Cleve-  * 
land.    The  evidence  shows  that  this  organization  furnished  their 
estimate  of  rates  to  a  large  per  cent. — ^indeed  to  nearly  all  of 
the  insurance  agents  in  the  city  of  Cleveland.  ^  These  rates  so 
fixed  by  the  inspection  bureau  were  given  out  on  cards  furnished 
to  the  several  agents,  and  the  witness,  Patten,  speaking  of  the 
rates  fixed  by  this  bureau  in  force  at  the  time  of  the  execution  of 
the  contract  between  the  parties  to  this  action,  was  asked  by 
counsel  for  the  plaintiff  below  this  question:  "Now,  on  the  stock 
of  lumber,  shingles,  posts,  timber,  piling  sticks  and  foundations 
for  lumber  piles,  its  own  or  held  in  trust  or  in  commission  or 
sold,  but  not  delivered,  all  while  contained  in  its  yard  and  sheds, 
bounded  by  Stone's  levee,  Toronto,  Ohio,  and  Chicago  streets, 
Cleveland,  Ohio.     It  is  understood  that  this  item  covers  like 
property  while  piled  temporarily  on  said  levee  and  streets.  Other 
concurrent  insurance  permitted,"  being  the  third  item  in  this 
plaintiff's  Exhibit  B,  "what  rate,  if  any,  for  the  fall,  particu- 
larly September,  1899,  as  fixed  by  you,  was  then  in  effect."  This 
was  objected  to,  overruled,  and  the  proper  exception  taken.    The 
answer  was,  "The  rate  was  $1.60."    Then,  this  question:  "Now, 
on  the  other  items  of  property  owned  by  the  Saginaw  Bay  Com- 
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pany  in  this  city,  what,  if  any,  rate  did  you  fix  at  that  same 
time?"  and  over  the  objection  and  exception  of  the  defendant 
below,  the  witness  answered,  **Well,  there  was  a  rate  of  $1.50  in 
effect  prior  to  that.''  Then,  the  question:  "What  was  the  rate 
in  effect  in  September  and  October  and  November,  1899?"  and 
over  the  objection  and  exception  of  the  defendant  below  the 
witness  answered,  **$1.50." 

Other  questions  of  similar  import  were  put  to  these  and  to 
other  witnesses,  for  the  purpose  of  ascertaining  what  rate  of 
insurance  was  placed  by  this  inspection  bureau  upon  the  prop- 
erty of  the  Saginaw  Bay  Company  and  other  similarly  haz- 
ardous risks,  which  was  in  effect  in  the  fall  of  1899.  The  ruling 
of  the  court  in  admitting  this  class  of  testimony  was  erroneous, 
and  the  testimony  was  calculated  to  prejudice  the  rights  of  the 
plaintiff  in  error.  The  contract  required  that  the  defendant  in 
error  should  furnish  the  insurance  at  a  rate  not  exceeding  the 
average  rate  paid  by  other  lumber  firms  in  the  city  of  Cleveland 
for  a  like  hazardous  risk.  Surely,  this  could  not  be  determined 
by  ascertaining  what  this  bureau,  or  any  expert  acting  for  this 
bureau,  should  say  would  be  a  proper  rate  for  such  insurance. 

It,  of  course,  became  necessary  for  the  court  to  charge  the  jury 
as  to  what  would  be  the  measure  of  damages  in  the  event  that 
there  should  be  a  recovery  for  the  plaintiff  below,  and  on  that 
subject  the  court  said  to  the  jury : 

**The  measure  of  damages,  if  you  find  for  the  plaintiff  under 
the  instructions  of  the  court,  is  the  value  of  the  house  and  lot 
plus  the  rentals  after  the  payment  of  taxes,  after  deducting  from 
said  rental  that  part  of  the  purchase  price  which  plaintiff's  com- 
mission did  not  cover,  and  interest  on  the  unpaid  portion  of  the 
purchase  price  of  the  house  and  lot.  The  time  for  which  such 
rental,  taxes  and  interest  should  be  taken  into  account  is  the 
period  which  the  parties  contemplated  for  the  performance  of 
the  contract." 

It  should  be  said,  before  discussing  this  proposition,  that  the 
evidence  shows  that  the  commissions  which  the  plaintiff  below 
would  receive  from  the  insurance  companies  upon  the  premiums 
paid  for  the  insurance  to  be  furnished,  was  20  per  cent.,  so  that 
the  amount  which  was  to  be  kept  out  of  the  premium  toward 
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payment  upon  the  real  estate  named  in  the  contract  was  in  ex- 
cess of  the  commissions  which  Koblitz  would  receive  from  the 
insurance  companies  for  his  services  to  the  extent  of  5  per  cent, 
of  such  commissions.  This  would  be  true  as  to  all  insurance 
written  upon  property  in  the  city  of  Cleveland,  and  the  evidence 
showed  nothing  as  to  insurance  at  Tawas  City,  Michigan,  the 
other  place  named  in  the  contract.  Attention  is  called  to  this 
because  of  the  language  of  the  charge  quoted:  ** deducting  from 
said  rental  that  part  of  the  purchase  price  which  plaintiff's  com- 
mission did  not  cover.*'  This  charge  as  to  the  measure  of  dam- 
ages was  clearly  erroneous  and  to  the  prejudice  of  the  plaintiflEs 
in  error.  If  this  rule  were  followed  plaintiff  would  recover  all 
that  he  could  have  recovered  if  everything  to  be  done  by  him 
had  been  done  and  if  the  plaintiffs  in  error  had  neglected  and 
refused  to  put  him  in  possession  of  the  real  estate  at  the  time 
specified  in  the  contract  and  refused  to  convey  it  to  him  after 
it  had  been  fully  paid  for.  So  that  Koblitz  would  have  received, 
without  doing  anything  on  his  part  except  to  tender,  as  he  claims 
he  did,  on  the  27th  day  of  September,  1899,  insurance  to  cover 
the  $43,000  which  was  then  about  to  expire;  all  that  he  would 
have  received  had  he  performed  all  the  work  which,  under 
the  terms  of  the  contract,  he  was  required  to  perform.  It  as- 
sumes that  nothing  remained  for  him  to  do;  that  he  would  not 
have  been  required  to  make  any  inspection  of  the  risks  from 
time  to  time  as  policies  were  to  be  issued;  that  he  would  not 
have  been  required  to  ascertain  at  what  rate  other  like  hazard- 
ous risks  were  being  taken  by  other  good  companies;  that  he 
would  not  have  been  required  to  secure  companies  to  take  the 
risks  from  time  to  time  as  they  should  have  been  needed  by  the 
Saginaw  Bay  Company — all  of  which  he  certainly  would  have 
been  required  to  do  had  the  contract  been  carried  out  on  the 
part  of  both.  It  further  assumes  that  he  would  always  have 
been  prepared  to  furnish  insurance  such  as  his  contract  required, 
at  the  rates  required  by  his  contract;  that  the  business  of  the 
company  would  have  continued  for  so  long  a  time  as  that  his 
commissions  would  have  amounted  to  $3,000. 

The  jury  were  not  permitted  to  estimate  what  the  probabilities 
were  as  to  contingencies  which  might  arise  to  prevent  Koblitz 
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from  performing  his  part,  or  to  make  it  unnecessary  for  the 
Saginaw  Bay  Company  to  have  insurance.  Surely,  all  of  these 
things  would  have  a  bearing  upon  the  damages  which  were 
sought  by  Koblitz,  if  he  sought  any  by  reason  of  the  failure  of 
the  plaintiffs  in  error  to  perform  their  part  of  the  contract.  If 
by  default  of  the  plaintiffs  in  error  Eoblitz  was  prevented  from 
carrying  out  his  contract  and  receiving  the  benefits  of  it,  and  if 
he  was  ready  on  his  part  to  perform,  then  the  damages  which  he 
should  recover  would  be  what  that  contract  was  worth  to  him. 
It  may  be  somewhat  difficult  to  fix  upon  a  practicable  rule  to 
determine  such  damages,  but  it  seems  certain  that  the  rule  fixed 
by  the  court  in  its  charge  was  not  the  true  rule. 

The  case  of  Rightmore  v.  Emil  Hirner  et  al,  188  Pa.  St.,  325, 
is,  in  many  respects  not  unlike  the  case  under  consideration. 
Rightmore  entered  into  a  contract  with  Hirner  and  others  to 
sell  certain  machines  manufactured  by  Hirner  and  his  asso- 
ciates at  a  given  commission  for  a  period  of  five  years.  At  the 
end  of  the  second  year  from  the  making  of  the  contract  Right- 
more  was  dismissed  from  his  employment  and  brought  suit  to 
recover  damages  for  a  breach  of  the  contract.  The  trial  court 
said  to  the  jury  upon  the  measure  of  damages: 

**This  contract  had  practically  three  years  to  run,  and  if  they 
deprived  him  of  that  benefit  they  ought  to  pay  what  that  contract 
was  worth,  and  that  is  the  profit  which  he  would  have  gotten 
out  of  it." 

This  instruction  was  held  to  be  erroneous,  and  the  court  say 
that  what  should  have  been  given  to  the  jury  as  the  measure  of 
damages,  is: 

*  *  If  the  plaintiff  is  entitled  to  any  damages  for  breach  of  con- 
tract, the  measure  of  the  damage  is  the  value  of  the  contract  at 
the  time  of  breach,  and  in  considering  the  value  the  jury  must 
bear  in  mind  that  the  defendants  were  not  obliged  to  furnish 
any  specified  number  of  machines,  or  even  continue  their  manu- 
facture; the  plaintiff's  right  under  his  contract  were  subject 
to  the  contingencies  of  business,  depression  of  trade,  which  might 
tend  to  reduce  the  sales,  and  in  estimating  the  damages  conse- 
quent upon  the  loss  of  the  contract,  the  jury  must  take  into  con- 
sideration what  the  plaintiff  probably  could  earn  in  some  other 
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employment  or  occupation  during  the  period  during  which  the 
contract  ran." 

Applying  the  principle  announced  in  this  case,  which  seems 
to  be  the  true  principle,  the  measure  of  damages  to  which  Kob- 
litz  was  entitled,  if  he  was  entitled  to  damages,  was  the  value  of 
the  contract  to  him  at  the  time  of  the  breach,  and,  in  considering 
the  value,  the  jury  should  bear  in  mind  that  the  defendants  were 
not  obliged  to  furnish  an  specified  amount  of  insurance  in  any 
year,  nor  was  it  obliged  to  continue  in  business  for  any  fixed 
length  of  time.  The  plaintiff 's  rights  under  his  contract  were 
subject  to  the  contingencies  of  business,  the  probability  of  his 
being  able  to  furnish  the  insurance  for  the  whole  length  of  time 
which  it  would  take  to  pay  for  the  real  estate  under  the  terms  of 
the  contract,  and  what  would  be  the  value  of  Koblitz's  service 
and  time  in  doing  what  he  would  have  been  required  to  do  to 
carry  out  the  contract  for  the  whole  time  which  it  was  to  run. 

To  make  out  the  case  of  the  plaintiflf  below  it  was  necessary 
for  him  to  show  that  he  was  prepared  to  perform  on  his  part  and 
that  the  defendant  below  prevented  such  performance. 

It  is  certain  that  after  the  27th  of  September,  1899,  neither 
party  did  anything  toward  the  carrying  out  of  the  contract. 
Just  prior  to  that  time  interviews  were  held  between  them,  and  a 
letter  was  written  by  Koblitz  to  the  company  and  an  answer 
to  that  letter  written  to  Koblitz.  The  parties  are  not  at  one  as 
to  what  transpired  at  the  interviews.  Koblitz  says  that  he  fixed 
no  rates  at  which  the  insurance  which  was  needed  on  the  27th 
of  September  would  be  furnished,  though  he  says  that  it  is  true 
that  his  partner,  in  his  presence,  marked  the  rate  of  $1.60  oppo- 
site to  one  of  the  risks  as  it  was  written  out  on  a  slip  of  paper. 
The  defendants  below,  C.  II.  Prescott,  Jr.,  and  G.  A.  Prescott, 
testify  that  both  Mr.  Koblitz  and  his  partner,  Mr.  Thomas,  stated 
that  the  best  rates  they  could  make  for  the  insurance  then 
wanted  was  $1.60  on  one  risk  and  $1.50  on  the  other.  Mr.  Kob- 
litz in  rebuttal  denies  this.  Mr.  Thomas  was  not  called  in  re- 
buttal. 

It  is  not  denied  but  what  both  by  letter  and  in  the  last  inter- 
view between  the  parties  to  this  suit,  which  took  place  in  Sep- 
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tember,  1899,  the  plaintiflPs  in  error  declined  to  have  anything 
further  to  do  with  Koblitz  under  the  contract,  and  unless  they 
were  justified  in  so  refusing  they  should  respond  to  him  in  dam- 
ages, but  we  think  the  evidence  fails  to  show  that  he  offered 
to  furnish  insurance  at  such  rates  as  would  not  be  above  the 
average  rates  paid  by  other  lumber  dealers  on  like  hazardous 
ri^s  at  the  time.  We  find  nothing  to  indicate  that  he  ever  sug- 
gested that  for  the  time  being  he  would  furnish  insurance  at 
less  than  the  rates  fixed  by  this  inspection  bureau,  and  we  think 
it  clear  that  this  was  above  the  average  rate  paid  on  like  risks 
which  were  considerably  below  the  board  rates,  the  only  rates  at 
which  Koblitz  seems  to  have  offered  to  furnish  any  insurance. 

Counsel  for  defendant  in  error  urge,  both  in  oral  argument 
f^nd  in  brief  furnished,  that  the  answers  made  by  the  jury  to 
interrogatories  propounded  to  them  are  such  that  if  any  error 
was  committed  by  the  court,  either  in  the  rulings  upon  evidence 
or  the  charge  to  the  jury  as  to  the  measure  of  damages,  such 
errors  were  in  no  wise  prejudicial  to  the  plaintiff  in  error.  It 
is  perhaps  doubtful  whether  these  interrogatories  with  their  an- 
swers  are  properly  before  us.  They  do  not  appear  in  the  tran- 
script nor  in  the  bill  of  exceptions,  beyond  the  fact  that  the 
court  said  to  the  jury,  at  the  close  of  the  charge: 

**The  plaintiff  has  submitted  certain  interrogatories,  which 
interrogatories  you  will  answer  as  you  find  the  facts  to  be  from 
the  evidence,  and  have  each  interrogatory  signed  by  your  fore- 
man." 

Then  follows  one  interrogatory  only.  And  the  court  said  to 
the  jury : 

**you  will  answer  these  questions  from  the  evidence,  and  your 
foreman  will  sign  the  answer  after  each  one  in  the  space  for 
that  purpose,  and  you  will  also  answer  the  other  questions  sub- 
mitted. They  are  numbered  from  2  to  14.  Number  1  is  stricken 
out." 

We  find  among  the  files  a  paper  with  the  number  and  name  of 
the  case  in  typewriting  upon  the  back  of  such  paper,  followed 
by  the  word  ''Interrogatories,"  and  then  written  with  a  pen 
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are  the  words  ''Piled  April  28,  1902."  There  is  nothing  other 
than  these  words  to  indicate  by  whom  they  were  filed  or  where 
they  were  filed ;  but  treating  them  as  properly  before  ns,  they 
do  not  relieve  the  errors  which  we  find  were  committed  from  pre- 
judice to  the  plaintiff  in  error.  The  first  question  which  appears 
to  have  been  answered  by  the  jury  reads:  "Were  not  other 
lumber  firms  in  this  city  then  paying  on  like  hazardous  risks  the 
same  rates  as  those  offered  by  plaintiff  to  defendants  f"  This 
is  answered,  ''Yes."  The  fact  that  some  other  lumber  firms 
were  paying:  on  like  hazardous  risks  the  rates  at  which  the 
plaintiff  below  offered  to  furnish  insurance  to  the  plaintiffs  iu 
error  would  not  be  suflScient  to  show  that  he  was  offering  to  fur- 
nish insurance  at  the  rates  provided  in  his  contract.  The  next 
question  which  was  answered,  reads:  "What  other  lumber  firm 
or  firms  in  this  city  besides  the  defendants  paid  a  less  rate  of 
the  premium  for  fire  insurance  in  September,  1899,  on  a  risk  or 
risks  of  equal  hazard  with  the  defendants."  The  answer  is 
"No,  none."  We  think  the  evidence  did  not  justify  this  an- 
swer. The  next  three  questions  are  based  upon  the  one  just 
quoted.  The  next:  "What  was  the  value  of  the  house  and  lot 
which  defendants  contracted  to  sell  to  plaintiff!"  The  answer 
is:  "$3,000."  The  fact  that  this  answer  was  justified  by  the 
evidence  does  not  relieve  the  charge  as  to  the  measure  of  damages 
from  prejudice  to  the  plaintiffs  in  error,  if  the  views  expressed 
in  this  opinion  as  to  the  true  measure  of  damages  are  correct. 
The  next  three  are  answered  in  accordance  with  the  views  of 
this  court  as  to  the  evidence,  but  do  not  affect  what  has  already 
been  said  as  to  the  introduction  of  evidence  on  the  measure  of 
damages.  The  answers  to  the  next  three  are  not  inconsistent 
with  the  position  taken  here  by  the  plaintiffs  in  error. 

The  last  question  reads:  "Did  defendants'  failure  to  furnish 
plaintiff  with  the  information  mentioned  in  question  No.  11  pre- 
vent plaintiff  from  tendering  policies  of  insurance  as  required 
by  his  contract  ? ' '  The  answer  is,  ' '  Yes. "  If  it  is  meant  by  this 
to  say  that  this  was  the  only  thing  which  prevented  the  defendant 
in  error  from  tendering  the  policies,  it  is  not  justified,  we  think, 
by  the  evidence. 
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For  error  upon  the  admission  of  evidence  and  in  the  charge 
of  the  court,  and  for  the  reason  that  the  verdict  is  not  sustained 
by  the  evidence,  the  judgment  of  the  court  of  common  pleas  is 
reversed. 


PLAINTIFF'S  RXMEDY  IN  A  SUIT  AT  LAW  RATHER  THAN 

FOR  SPEaFlC  PERFORMANCE. 

Court  of  Appeals  for  Hamilton  County. 

Fishbr-Barkdull  Farm  Agency  v.  Harry  AE.  Creaoer. 

Decided,  November  8,  1915. 

Specific  Performance — Denied  After  Conveyance  to  Another  of  the 
Land  Claimed  by  Plaintiff. 

Where  it  appears  that  prior  to  the  bringing  of  an  action  for  specific 
performance  of  a  contract  to  exchange  one  tract  of  land  for  an- 
other, the  plaintiff  had  knowledge  both  actual  and  constructive 
that  the  defendant  had  already  conveyed  the  land  sought  in  ex- 
change to  a  third  party,  the  court  will  not  retain  the  case  for  as- 
sessment of  damages,  but  will  relegate  the  plaintiff  to  an  action  at 
law. 

DeCamp  &  Sutphin  and  L,  J.  BrumJeve,  for  plaintiff. 
H,  J.  Buntin,  for  defendant. 

Jones  (Oliver  B.),  J. 

This  is  an  action  to  enforce  the  specific  performance  of  a 
contract  to  exchange  a  tract  of  land  in  Cincinnati  for  a  tract 
of  land  in  Florida.  The  contract  provided  for  an  even  ex- 
change of  the  two  properties. 

Before  this  suit  was  filed  the  defendant  had  sold  and  con- 
veyed to  a  bona  fide  purchaser  all  of  the  Cincinnati  land  which 
under  said  contract  was  to  have  been  exchanged  with  plaintiff 
company  for  the  Florida  land.  This  sale  was  consummated 
and  the  deed  of  conveyance  left  for  record  with  the  recorder  of 
Hamilton  county,  Ohio,  three  days  before  the  filing  of  the  suit, 
and  constructive  notice  thereby  given  to  plaintiff.     The  agent 
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and  attorney  of  plaintiff  were  both  personally  told  by  defend- 
ant that  she  had  so  sold  her  laud,  two  days  before  the  filing  of 
this  suit.  Plaintiff  therefore  had  both  constmctive  and  actual 
notice  that  it  wonld  be  impossible  for  defendants  to  specifically 
perform  their  contract.  The  purchaser  of  the  Cincinnati  land 
is  not  made  a  party  to  the  suit  nor  is  any  claim  made  that  the 
sale  was  not  made  to  him  in  good  faith. 

**  Specific  performance  can  not  be  decreed  of  an  agreement 
to  convey  property  which  has  no  existence  or  to  which  the  de- 
fendant has  no  title ;  and  if  the  want  of  title  was  known  to  the 
plaintiff  at  the  time  of  beginning  the  suit  the  bill  will  not  be 
retained  for  assessment  of  damages."  Kennedy  v.  Hazeltan, 
128  r.  S.,  667  (9  Sup.  Ct.  Rep.,  202;  32  L.  Ed.,  576). 

Plaintiff  was  fully  advised  before  bringing  this  suit  that  de- 
fendants had  conveyed  away  their  title  and  that  the  contract 
could  not  be  specifically  performed.  Under  these  circumstances 
the  case  would  not  be  retained  by  the  court  for  the  assessment 
of  damages,  but  must  be  dismissed,  and  plaintiff  relegated  to 
an  action  at  law  where  its  remedy  is  adequate.  Jones  v.  Tuni^, 
99  Va.,  220;  Kerh'n  v.  Knipp,  207  Pa.  St.,  649;  Eastman  v.  Reid. 
101  Ala.,  320;  Public  Service  Corporation  v.  TTackensack,  72 
X.  J.  Eq.,  2«5;  Mack  v.  Mcintosh,  181  111.,  663;  National  Tube 
Co.  v.  Tube  Co.,  3  C.C.(N.S.),  459. 

As  the  case,  however,  was  heard  on  evidence  and  fully  argued 
both  orally  and  by  brief,  it  might  be  stated  that  even  if  the 
land  were  still  owned  by  defendants  and  subject  to  a  decree  for 
specific  performance,  that  in  the  opinion  of  this  court  plaintiff 
corporation  has  failed  to  show  that  it  would  be  entitled  to  such 
decree.  And  taking  the  land  of  plaintiff  at  its  own  valuation 
it  would  not  appear  that  it  has  suffered  any  damage  in  failing 
to  exchange  it  for  that  formerly  owned  by  defendant. 

Petition  of  plaintiff  dismissed  at  its  costs. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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OONSTRUCTION  OP  A  BOND  OP  INDEMNITY. 

Court  of  Appeals  for  Hamilton  County. 

The  Supreme  Council  op  the  Royal  Arcanum  v.   Emma 

Sandau  Polz  bt  al. 

Decided,  March  29,  1916. 

Pleading — Conditions  of  the  Bond  Sued  on  Discovered  by  Search  of  the 
Record  at  Hearing  on  Demurrer — Liability  of  Sureties  on  Bond  of 
Indemnity  Against  a  Claim  in  Litigation  Together  With  Counsel 
Fees  and  Other  Expenses. 

1.  While  in  an  action  to  enforce  a  bond  it  is  not  competent,  on  de- 

murrer to  the  petition,  to  look  to  the  bond  attached  thereto  for  the 
purpose  of  determining  whether  liability  has  arisen  thereunder, 
nevertheless  a  reviewing  court,  upon  searching  the  record  and 
ascertaining  from  a  prior  pleading  the  conditions  of  the  bond 
claimed  to  have  been  breached  and  there  set  out  in  haec  verba^ 
may  adjudge  whether  the  default  alleged  is  within  the  condition 
of  the  bond. 

2.  Where  the  condition  of  a  bond  is  that  the  obligee  shall  be  held 

blameless  on  account  of  a  certain  claim  in  litigation,  together 
with  counsel  fees  and  other  expenses,  the  indemnity  promised 
covers  only  the  amount  the  obligee  is  compelled  to  pay  by  legal 
proceedings,  and  does  not  include  counsel  fees  and  other  expenses 
Incurred  in  defeating  said  claim. 

Edwin  J.  Howard,  for  plaintiff  in  error. 

Kinkead  &  Rogers,  for  E.  S.  Folz. 

Adam  A,  Kramer,  for  Eleanora  C.  Alms  and  Williams  Alms. 

GORMAK,  J. 

The  action  below  was  one  to  recover  upon  a  bond  executed 
by  William  Sandau  as  principal,  and  William  H.  Alms  and 
Frederick  H.  Alms  as  sureties,  in  favor  of  the  plaintiff  in  error. 

Plaintiff  in  error,  a  fraternal  benevolent  association,  had  issued 
a  certificate  in  the  sum  of  $3,000  upon  the  life  of  Frederick  H. 
Sandau.  At  his  death  the  certificate  was  presented  for  payment 
and  at  that  time  the  wife  of  Frederick  H.   Sandau,  Lillian 
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Sandau,  made  claim  for  the  money  payable  under  the  certificate. 
It  appeared  that  there  had  been  a  former  certificate  issued  by 
defendant  in  error  on  the  life  of  Frederick  H.  Sandau 
payable  to  Lillian  Sandau,  his  wife.  This  certificate  had  not 
been  taken  up  and  canceled,  but  a  new  certificate  was  issued 
upon  the  life  of  Frederick  H.  Sandau,  payable  to  his  brother, 
William  Sandau.  This  brother,  William  Sandau,  paid  the  pre- 
miums during  the  lifetime  of  Frederick  H.  Sandau,  and  present- 
ed this  certificate  for  payment  upon  his  death.  Thereupon,  plain- 
tiff in  error  stated  that  Lillian  Sandau,  the  widow  of  Frederick 
H.  Sandau,  made  claim  to  the  fund.  Plaintiff  in  error  finally 
agreed  to  pay  the  $3,000  to  William  H.  Sandau  upon  condition 
that  he  execute  a  bond  of  indemnity  to  the  plaintiff  in  error, 
which  bond  was  accordingly  executed,  a  copy  of  which  is  at- 
tached to  the  petition  and  made  part  thereof. 

A  demurrer  was  sustained  to  the  petition,  and  thereupon  an 
amended  petition  was  filed  setting  out  many  facts,  and  attach- 
ing a  copy  of  the  bond  to  the  amended  petition,  and  making  it 
a  part  thereof. 

The  defendant,  Emma  Sandau  Folz,  as  executrix  of  the  estate 
of  William  Sandau,  deceased,  demurred  to  the  amended  petition 
for  the  reason  that  same  did  not  state  facts  sufScient  to  con- 
stitute a  cause  of  action.  Eleanora  C.  Alms,  administratrix  of 
the  estate  of  Frederick  H.  Alms,  and  Eleanora  C.  Alms  individ- 
ually also  demurs  to  the  amended  petition,  as  did  William  H. 
Alms.  Their  demurrers  also  were  upon  the  grounds  that  the 
amended  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrers  to  this  amended  petition  were 
sustained,  and  the  plaintiff  not  desiring  to  plead  further  or 
amend  the  amended  petition,  the  defendants  were  all  dismissed, 
with  their  costs. 

Error  is  prosecuted  to  this  judgment  of  the  court  below 
in  sustaining  the  demurrers  to  the  amended  petition. 

The  copy  of  the  bond  attached  to  the  amended  petition  is  as 
follows : 

**Kiiow  all  men  by  these  presents. 

*'That  we,  William  Sandau,  as  principal,  and  William  H. 
Alms  and  Frederick  H.  Alms,  as  sureties,  all  of  Cincinnati,  Ohio, 
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are  held  and  firmly  bound  unto  the  Supreme  Council  of  the 
Royal  Arcanum,  a  corporation  duly  established  under  the  laws 
of  the  Commonwealth  of  Massachusetts,  in  the  sum  of  Three 
Thousand  ($3,000.00)  Dollars,  to  be  paid  to  the  said  Supreme 
Council  of  the  Royal  Arcanum,  its  successors  or  assigns,  for  the 
payment  whereof  well  and  truly  to  be  made,  we  jointly  and  sev- 
erally bind  ourselves,  our  heirs,  executors  and  administrators 
firmly  by  these  presents. 

**  Signed  by  us  this  17th  day  of  February,  A.  D.,  eighteen 
hundred  and  ninety-seven. 

''The  condition  of  the  above  obligation  is  such  that  whereas, 
the  Supreme  Council  of  the  Royal  Arcanum,  on  the  12th  day  of 
October,  1893,  issued  its  benefit  certificate  No.  141,020,  to  Fred- 
erick H.  Sandau,  a  member  of  Hoboken  Council  No.  99,  Royal 
Arcanum,  located  at  Hoboken,  N.  J.,  payable  upon  the  death  of 
said  Frederick  H.  Sandau,  to  bis  brother  William  Sandau; 

**And  whereas,  the  said  Frederick  II.  Sandau  departed  this 
life  on  June  30,  1806,  and  due  proof  of  his  death  has  been  fur- 
nished to  the  said  Supreme  Council  of  the  Royal  Arcanum ; 

"And  whereas,  all  of  the  assessments,  dues  and  payments 
required  under  said  certificates  have  been  duly  paid  since  the 
issuance  thereof  by  the  said  William  Sandau ; 

*'And  whereas  the  said  Frederick  H.  Sandau  died  without 
having  any  children,  but  leaving  Lillian  Sandau  as  his  widow; 

"And  whereas  the  said  Lillian  Sandau  claims  some  interest 
or  ownership  in  said  certificates,  or  the  amount  payable  there- 
under by  reason  of  the  existence  of  a  prior  certificate,  and  the 
said  William  Sandau  claims  to  be  the  sole  beneficiary  under  said 
certificate,  and  that  the  said  widow  has  no  right,  title  or  interest 
in  or  to  said  certificate,  and  is  desirous  of  collecting  the  amount 
payable  thereunder,  and  the  said  Supreme  Council  of  the  Royal 
Arcanum  is  willinpr  to  pay  the  same  to  him,  provided  it  is  in- 
demnified against  any  claim  or  interest  to  which  the  said  Lillian 
Sandau  is  or  may  be  entitled ; 

"And  whereas,  in  consideration  of  the  payment  of  the  amount 
due  under  said  first  named  certificate  by  the  said  corporation  to 
the  said  William  Sandau,  the  said  William  Sandau  has  agreed, 
and  does  hereby  agree,  in  case  the  said  corporation  shall  ever  be 
called  upon  or  required  through  any  legal  proceedings  to  pay  to 
the  said  Lillian  Sandau  any  sum  of  money  whatever  under  said 
certificate  or  any  prior  certificate  issued  by  said  corporation  to 
^aid  Frederick  H.  Sandau  or  by  reason  of  or  under  the  mem- 
bership of  said  Frederick  H.  Sandau  in  said  Hoboken  Council 
No.  99,  that  he  will  on  demand  pay  to  said  corporation,  the  said 
sum,  together  with  such  counsel,  court  and  witness  fees  and 
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other  expenses  as  it  shall  reasonably  incur  in  connection  with  the 
claim  of  said  Lillian  Sandau  or  any  person  claiming  by,  through 
or  under  her  vid  will  fully  reimburse  the  said  corporation  in 
any  sum  and  all  sums  it  shall  be  thus  obliged  to  pay  said  Lillian 
Sandau  and  in  all  such  fees  and  expenses  as  aforesaid. 

' '  Now,  therefore,  if  the  said  William  Sandau  shall  fully  keep 
and  perform  his  said  agreement;  then  this  obligation  shall  be 
void ;  otherwise  it  shall  be  and  remain  in  full  force  and  eflfect. 

''Wm.  Sandau       (Seal.) 


<  < 


Executed  in  our  presence : 
''John  Fred.  Theler, 
"Wm.  Stbgnbb. 


''FRBa>  H.  Ai/Ms   (Seal.) 
"Wii.  H.  AiiMS      (Seal.) 


* '  State  of  Ohio,  County  of  Hamilton,  ss : 

*'Be  it  remembered  that  on  the  17th  day  of  February,  1897, 
personally*  appeared  before  me,  the  undersigned  Notary  Public 
in  and  for  Hamilton  County,  Ohio,  duly  commissioned  and  qualir 
tied,  William  H.  Alms  and  Frederick  H.  Alms,  the  parties 
mentioned  in  the  forcf^oing  instrument,  and  acknowledged  the 
signing  and  sealing  thereof  to  be  their  voluntary  act  for  the  uses 
and  purposes  therein  mentioned. 

**Tn  testimony  whereof,  T  have  hereunto  subscribed  my  name 
and  affixed  my  Notarial  seal  at  Cincinnati,  Ohio,  this  17th  day  of 
February,  1897. 

'^  JAOOB  Kramer, 
"Notary  Public  in  and  for  Hrnnitton  County ,  Ohio.'' 


Now  it  will  be  seen  from  a  perusal  of  this  bond  that  William 
Sandau  agreed  in  case  the  corporation  should  ever  be  called  upon 
or  required  through  any  legal  proceedings  to  pay  the  said  Lillian 
Sandau  any  sum  of  money  under  said  certificate  or  any  prior 
certificate,  or  by  reason  of  the  membership  of  said  F.  H.  Sandau 
in  said  corporation,  he,  William  Sandau,  would  on  demand  pay 
to  said  corporation  the  said  sum,  together  with  such  counsel, 
court  and  witness  fees  and  other  expenses  as  it  shall  reasonably 
incur  in  connection  with  the  claim  of  said  Lillian  Sandau,  and 
will  fully  reimburse  the  corporation  in  any  sum  and  all  sums 
it  shall  be  thus  obligred  to  pay  to  said  Lillian  Sandau  and  in  all 
such  fees  and  expenses  as  aforesaid. 

The  amended  petition  discloses  that  suit  was  bsought  by 
Tiillian  Sandau  against  the  plaintiff  corporation  in  the  circuit 
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court  of  Hudson  county,  N.  J.,  to  recover  the  $3,000  which  she 
claimed  under  the  certificate  issued  by  plaintiff,  or  under  a 
former  certificate  which  was  taken  up  and  replaced  by  the  one 
that  was  in  existence  at  the  time  of  the  death  of  her  husband, 
Frederick  H.  Sandau.  This  cause  was  pending  for  many  years 
in  the  New  Jersey  court,  and  a  judgment  was  finally  rendered 
on  December  13,  1911,  in  favor  of  the  plaintiff  in  error,  the 
Supreme  Council  of  the  Royal  Arcanum,  and  the  action  of 
Lillian  Sandau  was  dismissed  and  she  recovered  no  sum  what- 
soever. Three  thousand  dollars  was  paid  to  William  Sandau 
upon  the  execution  of  the  bond. 

Plaintiff  in  error  avers  that  it  incurred  expenses  amounting  to 
$142.76  for  taking  depositions  and  testimony  in  said  case  in 
New  Jersey,  which  sum  was  paid  by  William  Sandau  in  his 
lifetime,  and  it  also  incurred  an  expense  of  $496.33  as  attorneys 
fees  for  defending  said  cause  in  New  Jersey,  said  sum  having 
been  charged  by  one  W.  0.  Apgar,  and  attorney,  and  that  the 
same  were  reasonably  worth  the  amount  of  his  charges.  Plaintiff 
in  error  therefore  prays  judgment  against  the  defendants  in 
error  on  said  bond  in  the  sum  of  $496.33. 

The  question  submitted  to  the  court  below,  and  also  to  this 
court,  is  what  is  the  construction  to  be  placed  upon  this  bond. 
It  is  contended  by  counsel  for  plaintiff  in  error  that  the  princi- 
pal, William  Sandau,  and  the  sureties  on  the  bond  were  obli- 
gated to  pay  counsel  fees,  court  costs  and  witness  fees,  and  other 
expenses  connected  with  the  claim  of  Lillian  Sandau,  whether 
she  recovered  a  judgment  or  not ;  while  counsel  for  the  sureties 
and  Mrs.  Folz,  the  widow  of  Sandau,  claim  that  the  condition 
of  the  bond  is  such  that  they  were  not  required  to  pay  except 
where  there  was  a  recovery  against  the  plaintiff  in  error  in  favor 
of  Lillian  Sandau,  in  which  event  they  were  to  pay  under  the 
bond  the  amount  of  recovery,  together  with  the  court  costs, 
attorney  fees,  witness  fees  and  other  expenses. 

It  may  be  that  it  was  the  intention  of  the  parties  to  draw  a 
bond  to  indemnify  the  plaintiff  in  error  against  any  loss  or 
expenses  which  it  might  incur  by  reason  of  the  claim  of  Lillian 
Sandau,  whether  her  claim  was  successful  or  unsuccessful,  but 
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as  we  read  this  bond  we  are  of  the  opinion  that  the  condition  of 
the  bond  is  such  that  the  principal  and  the  sureties  thereon  were 
not  obligated  to  pay  to  the  plaintiff  in  error  any  sum  whatsoever 
unless  it  was  required  to  pay  by  legal  proceedings. 

Now  the  amended  petition  discloses  that  the  plaintiff  in  error 
was  not  required  to  pay  anything  to  Lillian  Sandau  in  the  court 
proceedings,  and  therefore  plaintiff  in  error  has  no  claim  upon 
the  principal  and  sureties  upon  this  bond,  because  it  was  not 
called  upon  or  required  to  pay  Lillian  Sandau,  by  legal  proceed- 
ings or  otherwise,  and  it  was  only  in  the  event  that  the  plaintiff 
in  error  was  required  to  pay  by  legal  proceedings  that  counsel 
fees,  witness  fees,  court  fees  and  other  expenses  were  to  be  paid. 
The  language  of  the  bond  is  that  he  will  on  demand  ''pay  to  said 
corporation  the  said  sum,  together  with  such  counsel,  court  and 
witness  fees,'*  etc.,  as  it  shall  reasonably  incur  in  connection  with 
the  claim  of  said  Lillian  Sandau.  Said  sum  refers  to  the  money 
which  the  plaintiff  in  error  may  be  called  upon  or  required  to 
pay  to  Lillian  Sandau  by  legal  proceedings,  and  it  was  only  in 
the  event  that  it  was  required  to  pay  this  sum  that  the  plaintiff 
in  error  could  call  upon  the  principal  and  the  sureties  on  this 
bond  to  pay  a  sum  other  than  counsel  fees,  witness  fees  and 
court  costs.  The  position  of  plaintiff  in  error  was  that  William 
Sandau,  or  Lillian  P.  Sandau,  the  widow  of  Prederick  Sandau, 
was  entitled  to  $3,000,  and  it  was  desirous  of  protecting  itself 
against  the  payment  of  this  sum  twice.  William  Sandau  was 
anxious  to  receive  the  $3,000,  but  if  it  should  be  adjudged  in  a 
legal  proceeding  that  Lillian  Sandau  was  entitled  to  the  money, 
then  he  was  to  refund  the  $3,000  paid  to  him  by  the  plaintiff  in 
error. 

We  do  not  think  that  the  principal  and  the  sureties  on  this 
bond  obligated  themselves  to  pay  court  costs,  witness  fees,  coun- 
sel fees  and  other  expenses,  if  Lillian  Sandau  failed  in  her  legal 
proceedings  to  recover  from  the  plaintiff  in  error.  We  think  that 
the  plain  language  of  the  bond  calls  for  no  other  construction,  if 
we  take  into  consideration  the  words  ''together  with  such  coun- 
sel and  witness  fees*'  in  connection  with  that  which  precedes  the 
words.  It  will  be  manifest  that  it  was  only  in  the  event  that 
plaintiff  in  error  was  obliged  to  pay  to  Lillian  P.  Sandau,  that 
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William  Sandau  was  to  reimburse  plaintiff  in  error  for  the 
amount  which  it  was  obliged  to  pay  to  Lillian  F.  Sandau,  and 
then  counsel  fees,  court  costs,  witness  fees,  etc.,  were  also  to  be 
paid.  This  conclusion  is  further  strengthened  by  the  words 
'^  fully  reimburse  the  corporation  in  any  sum  and  all  sums  it 
shall  be  ihtis  obliged  to  pay  said  Lillian  F.  Sandau  and  in  all 
such  fees  and  expenses  as  aforesaid."  The  word  **thus'^  refers 
to  the  obligation  of  the  plaintiff  in  error  to  pay  to  Lillian  F. 
Sandau  by  legal  proceedings  and  not  otherwise. 

The  amended  petition  having  disclosed  that  the  plaintiff  in 
error  was  not  required  or  called  upon  by  legal  proceedings  to 
pay  Lillian  F.  Sandau,  but  on  the  contrary  was  discharged  by 
legal  proceedings  from  any  liability  to  her,  plaintiff  in  error 
was  not  in  a  position  to  call  upon  the  principal  and  sureties  on 
this  bond  to  pay  any  counsel  fees,  court  costs,  witness  fees  or 
other  expenses  incurred  in  that  litigation.  The  obligation  to 
pay  counsel  fees — and  that  is  all  that  is  involved  in  this  case — 
would  only  follow  the  recovery  of  a  judgment  in  favor  of  Lillian 
Sandfiu  against  the  plaintiff  in  error,  or  the  requirement  by  some 
legal  proceeding  upon  the  part  of  the  plaintiff  in  error  to  pay 
Lillian  Sandau  a  sum  of  money. 

The  amended  petition  sets  out  that  plaintiff  declined  to  pay 
William  Sandau,  upon  his  demand,  the  $3,000  provided  in  said 
certificate,  unless  said  William  Sandau  should  indemnify  it  by 
giving  it  a  good  and  suflScient  bond  to  hold  it  harmless  from  loss 
or  liability  that  it  might  be  called  upon  or  required  to  pay  said 
Lillian  Sandau  under  said  certificate  or  under  said  prior  cer- 
tificate and  from  any  loss  by  reason  of  the  payment  by  it  of  any 
counsel  fees,  court  fees,  witness  fees  and  other  expenses  incurred 
in  connection  with  the  claim  of  said  Lillian  Sandau,  etc.,  and  to 
reimburse  plaintiff  in  any  sum  or  sums  it  should  be  obliged  to 
pay  said  Lillian  Sandau  and  from  any  loss  by  reason  of  the  pay- 
ment of  any  counsel  fees,  court  fees,  witness  fees  and  other  ex- 
penses incurred  as  aforesaid  in  connection  with  the  claim  of  said 
Lillian  Sandau  irrespective  of  whether  or  not  any  judgment  uxm 
rendered  in  favor  of  said  Lillian  Sandau  or  against  the  said 
Supreme  Council  of  the  Royal  Arcanum. 
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The  above  underscored  words  are  not  in  the  bond  executed; 
nor  does  plaintiff  aver  that  they  are  set  out  in  the  condition  of 
the  bond.  All  that  is  averred  with  reference  to  the  condition 
of  the  bond  is  that  plaintiff  declined  to  pay  the  $3,000  unless 
William  Sandau  would  execute  a  bond  containing  the  conditions 
averred.  It  fails  to  state  that  such  a  bond  was  executed.  It 
then  avers,  after  the  averments  above  set  out,  that  William  San- 
dau executed  and  delivered  to  plaintiff  his  certain  bond  in  the 
sum  of  $3,000  signed  by  him  as  principal  and  William  H.  Alms 
and  Frederick  H.  Alms  as  sureties,  a  true  copy  of  said  bond  be- 
ing hereto  attached  and  marked  ** Exhibit  A"  and  made  a  part 
hereof.  Plaintiff  utterly  fails  to  set  out  the  conditions  which  the 
plaintiff  demanded  should  be  incorporated  into  the  bond.  This 
was  not  sufficient  in  our  opinion;  but  it  should  either  have 
averred  that  the  conditions  demanded  to  he  incorporated  into  the 
bond,  were  made  a  part  of  the  bond,  or  he  should  have  set  out 
the  condition  of  the  bond  in  haec  verba,  as  it  did  in  the  original 
petition. 

By  its  failure  to  do  this  we  are  of  the  opinion  that  its  amended 
petition  was  fatally  defective  as  against  the  demurrer. 

This  case  was  argued  and  briefed  in  this  court  by  all  the 
parties,  on  the  theory  that  the  copy  of  the  bond  attached  to  the 
amended  petition  is  a  part  of  the  petition.  We  have  doubts  as 
to  whether  or  not  the  copy  of  the  bond  is  a  part  of  the  amended 
petition  under  the  decisions  construing  Section  11333,  General 
Code,  but  are  inclined  to  the  opinion  that  it  can  not  be  consid- 
ered a  part  of  the  amended  petition. 

Unless  the  demurrer  searches  the  record  so  as  to  enable  us 
to  look  at  the  original  petition,  which  does  set  out  the  condition 
of  the  bond  in  haec  verba,  we  would  not  be  warranted  in  holding 
that  the  condition  of  the  bond  has  not  been  broken  or  that  the 
terms  and  conditions  thereof  are  such  as  preclude  a  recovery  by 
plaintiff  under  the  averments  of  the  amended  petition.  There 
are  authorities  which  hold  that  on  a  demurrer  to  a  pleading  the 
court  may  search  the  record  and  look  to  a  similar  prior  pleading 
filed  by  the  same  party  to  determine  whether  or  not  a  judgment 
should  be  given  against  the  party  whose  pleading  is  first  de- 
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fective  in  substance.  Troti  v.  Sarcheti  ei  al,  10  0.  S.,  242 ;  B.  B. 
Co.  V.  Mowatt,  35  0.  S.,  284,  286 ;  Johnson  v.  Pensacola  B,  B.  Co,, 
16  Pla.,  623. 

For  these  reasons  we  have  thought  is  not  improper  to  express 
our  views  on  the  construction  to  be  given  to  the  bond  and  the 
condition  thereof,  and  so  considering  this  aspect  of  the  case,  we 
have  expressed  the  opinion  that  there  is  no  liability  under  this 
bond,  under  the  pleadings  filed  in  the  case. 

The  judgment  of  the  court  of  common  pleas  will  therefore  be 
affirmed. 

Jones  (Oliver  B.),  J.,  concurs. 

Jones  (E.  H),  P.  J.,  dissenting. 

The  court  can  not  look  to  the  exhibit  as  a  part  of  the  amended 
petition  {Crawford  v.  Morrison,  27  0.  S.,  421;  Olney  v.  Waits, 
43  O.  S.,  499).    In  the  latter  case  the  court  said: 

*'If  the  exhibit  could  be  looked  to,  as  a  part  of  the  petition, 
perhaps  it  does  appear,  but  the  exhibit  is  no  part  of  the  pleading 
and  does  not  help  it  out.  We  are  therefore  compelled  to  lay 
out  of  view  what  counsel  on  both  sides  seem  to  concede  in  argu< 
ment  that  we  should  consider  on  this  demurrer;  that  is,  what 
appears  in  the  exhibit  attached  to  the  petition  but  not  made 
a  part  of  it." 

The  plaintiff  in  the  case  before  us  in  its  petition  undertakes 
to  make  the  exhibit  a  part  of  it,  but  that  does  not  help  the  plead- 
ing. We  must  determine  the  sufficiency  or  insufficiency  of  a 
pleading  from  its  ''direct  averments."    Olney  v.  Watts,  supra. 

Without  reference  to  the  bond  sued  upon  and  attached  to  the 
petition,  the  pleading  states  a  cause  of  action,  and  the  demurrer 
for  that  reason  is  not  well  taken. 

But  the  majority  of  this  court  decides  the  case  as  if  the  bond 
is  a  part  of  the  amended  petition,  and  it  was  so  argued  by 
counsel.  The  bond  is  only  evidence,  and  a  copy  is  required  by 
statute  to  be  attached  to  the  petition.  If,  upon  trial,  the  evi- 
dence does  not  support  the  petition,  plaintiff  must  fail ;  but  we 
can  not  look  to  evidence,  oral  or  documentary,  in  the  considera- 
tion of  a  demurrer  to  the  petition. 
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But  since  counsel,  the  lower  court  and  the  majority  of  the 
members  of  this  court,  have  looked  upon  the  demurrer  as  calling 
for  a  construction  of  the  bond  upon  which  the  claim  of  plaintiff 
lestSy  I  must  express  my  disapproval  and  dissent  from  the  judg- 
ment thereon. 

The  bond  given  by  Sandau  and  his  sureties  provides  that  if 
the  obligee  is  ever  called  upon  through  legal  proceedings  to  pay 
to  Lillian  Sandau  any  sum  of  money  under  any  certificate  issued 
to  Frederick  H.  Sandau,  they  will  pay  to  it  on  demand  said  sum 
together  with  such  counsel,  court  and  witness  fees  and  other 
expenses  as  it  shall  reasonably  incur  in  connection  with  said 
claim  of  said  Lillian  Sandau,  and  fvUy  reimburses  it  in  any  and 
all  sums  it  shall  he  thus  obliged  to  pay  her  and  in  all  suck  fees 
and  expenses.  At  the  time  this  bond  was  given,  the  plaintiff  had 
been  called  upon  by  Lillian  Sandau  to  pay  to  her  the  amount  of 
the  certificate,  so  that  there  were  in  fact  two  claimants  for  the 
fund.  It  was  to  protect  the  plaintiff  company  that  the  bond  was 
given. 

The  interpretation  placed  upon  this  bond  is  unreasonable. 
The  bond  is  self-explanatory  and  expresses  the  agreement  be- 
tween the  parties  in  clear  and  unmistakable  language.  Admit- 
ting the  genuineness  of  the  bond  and  the  allegations  of  the 
amended  petition,  the  plaintiff  has  a  right  to  recover  in  this 
action.  To  hold  otherwise  involves  so  many  absurdities  and  in- 
consistencies as  to  cast  aspersion  upon  the  intelligence  and  even 
upon  the  sanity  of  the  contracting  parties.  It  means  that  they 
contracted  that  if  the  obligee  who  was  to  defend  the  suit  made  a 
weak  defense  and  lost  the  case,  it  was  to  profit  thereby,  because 
in  such  a  proceeding  the  costs  and  expenses  would  not  be  as 
great  as  in  a  case  where  capable  counsel  were  employed  and  a 
determined  effort  made  to  succeed.  In  the  event  the  case  was 
lost,  as  a  result  of  feeble  and  indifferent  defense,  the  Supreme 
Council,  under  the  terms  of  the  bond,  would  on  demand  be  paid 
the  expenses  incurred;  but  if  by  vigilance  and  industry  it  won 
the  case,  it  must  pay  all  expenses.  It  must  be  admitted  that  by 
such  a  misconstruction,  the  bond  induces  negligence,  offers  a 
reward  for  perfidy,  and  places  a  premium  upon  inaction  and 
default. 
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PAYMENTS  VOLUNTARY  AND  OTHERWISE  ON  CLAIMS 

WOK  NECESSARIES. 

Court  of  Appeals  for  Stark  County. 

John  Haas  v.  George  Haas. 

Decided,  February  8,  -916. 

Necessaries — Voluntary  Payment  on  Written  Demand  Not  a  Bar  to 
Cfamishment  by  Another  Creditor — Purpose  of  the  Statute  Re- 
lating to  Personal  Earnings. 

1.  Voluntary  payments  made  by  a  debtor  from  his  personal  earnings, 

on  a  claim  against  him  for  necessaries,  do  not  preclude  an  attach- 
ment and  the  subjecting  of  ten  per  cent,  of  such  earnings  to  the 
payment  of  the  claim  of  another  creditor  for  necessaries,  notwith- 
standing demand  had  been  made  upon  him  in  writing  for  such 
payment  by  the  first  creditor. 

2.  Voluntary  payments  made  after  such  demand  relieve  the  debtor 

from  the  consequences  of  suit  and  costs,  the  provisions  of  the 
statutes  applying  where  an  action  is  brought  to  reach  the  per- 
sonal earnings  of  the  debtor,  and  not  to  cases  where  voluntary 
payments  are  made  without  reference  to  prior  or  pending  attach- 
ment proceedings. 

J.  W.  Burris,  for  plaintiff  in  error. 
Fisher  &  McCuskey,  contra. 

Per  Curiam  (Shields,  Powell  and  Houck,  JJ.). 

Proceedings  in  attachment  were  instituted  before  a  justice 
of  the  peace  to  reach  10  per  cent,  of  the  personal  earnings  of 
the  debtor  for  necessaries.  It  appears  that  at  the  time  such 
proceedings  were  commenced,  the  debtor  was  making  voluntary- 
payments  of  his  personal  earnings  to  another  creditor  for  neces- 
saries, who  had  threatened  to  sue  and  garnishee  his  wages  upon 
written  demand  made  therefor.  Such  attachment  was  dischai^ed 
by  the  said  justice  of  the  peace,  and  on  an  appeal  taken  to  the 
court  of  common  pleas,  said  court  reversed  the  judgment  of  the 
said  justice  of  the  peace  discharging  said  judgment  and  ordered 
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said  case  remanded  to  the  said  justice  of  the  peace  for  further 
proceedings.  Error  proceedings  are  prosecuted  to  this  court  to 
reverse  the  judgment  of  said  common  pleas  court. 

By  Section  10253,  General  Code,  a  remedy  is  afforded  for  the 
attachment  of  the  personal  earnings  of  a  debtor  when  an  aflS- 
davit  is  filed  with  a  justice  of  the  peace  conforming  to  the  re- 
quirements therein  stated.  This  is  the  general  provision  pro- 
vided by  statute.  Section  10271,  General  Code,  as  amended  (103 
0.  L.,  567),  provides  that: 

*'The  personal  earnings  now  exempted  by  law,  in  addition 
to  the  10  per  cent,  for  necessaries,  shall  be  further  liable  to  the 
plaintiff  for  the  actual  costs  of  any  proceeding  brought  to  re- 
cover a  judgment  for  such  necessaries,  in  any  sum  not  to  ex- 
ceed two  dollars  and  the  necessary  garnishee  fee.  Such  gar- 
nishee may  pay  to  such  debtor  an  amount  equal  to  ninety  per 
cent,  of  such  personal  earnings,  less  the  sum  of  two  dollars  and 
the  necessary  garnishee  fee  of  not  to  exceed  fifty  cents,  if  the 
same  is  demanded  by  the  garnishee,  for  actual  costs  as  herein 
provided,  due  at  the  time  of  the  service  of  process  or  which  may 
become  due  thereafter  and  before  trial  and  be  released  from  any 
further  liability  to  such  creditor,  or  to  the  court  or  any  ofScers 
thereof,  in  such  proceeding,  or  in  any  other  proceeding,  brought 
for  the  purpose  of  enforcing  the  payment  of  the  balance  of  the 
costs  due  in  said  original  action.  Both  the  debtor  and  the 
creditor  shall  likewise  be  released  from  any  further  liability  to 
the  court  or  any  officers  thereof  in  such  proceeding  or  in  any 
other  proceeding  brought  for  the  purpose  of  enforcing  the  pay- 
ment of  the  balance  of  the  costs  due  in  said  original  action.'' 

Section  10272,  General  Code,  provides  that: 

**The  person  bringing  an  action  for  necessaries  first  must 
make  a  demand  in  writing  for  the  excess  over  and  above  90 
per  cent,  of  the  personal  earnings  of  the  debtor,  and  such  de- 
mand shall  be  made  at  least  three  days  and  not  more  than 
thirty  days  before  such  action  is  brought  by  delivering  such 
demand  to  the  debtor  personally,  or  by  leaving  it  at  the  debt- 
or's usual  place  of  residence.  No  cost  or  expense  shall  be  charge- 
able to  the  defendant  debtor  in  such  action  if  upon  such  demand 
he  tenders  payment  in  money  or  duly  accepted  order,  within 
three  days  after  such  demand,  for  the  excess  of  his  personal 
earnings  above  90  per  cent,  thereof. 


COURT  OP  APPEALS.  109 


1916.]  Stark  Ck>unty. 


Section  10273,  General  Code,  provides  that : 

*'More  than  one  such  demand  by  the  same  creditor  shall  not 
be  made  at  closer  periods  than  thirty  days.  The  amount  de- 
manded may  be  for  the  excess  above  90  per  cent,  earned  during 
the  interval  of  thirty  days.  Any  voluntary  payment  or  pay- 
ments made  by  the  debtor  during  such  interval  shall  be  deducted 
from  the  amount  which  might  be  demanded  had  no  payment  or 
payments  been  made." 

Other  statutory  provisions  foUow  with  reference  to  the 
duties  of  the  garnishee,  but  the  foregoing  sections  will  suffice 
for  the  purpose  of  this  case.  Related  as  they  are  to  the  same 
subject-matter,  we  may  well  assume  that  these  several  sections 
of  the  statutes  are  to  be  construed  together  to  ascertain  the  ob- 
ject of  their  enactment,  and  when  so  construed  the  legislative 
intent,  in  our  judgment,  will  not  be  difficult  of  solution. 

The  foregoing  legislation  was  obviously  passed  in  the  interest 
of  creditors  furnishing  necessaries  to  persons  whose  personal 
earnings  were  theretofore  protected  by  the  exemption  laws  of  the 
state,  and  while  not  saving  to  the  debtor's  family  the  full  bene- 
fit of  his  labor,  a  small  proportion  of  it  is  exacted  by  the  laws  to 
be  applied  towards  satisfying  the  claims  of  the  grocer  or  other 
person  who  may  supply  necessaries  for  his  table  and  household. 
Legislation  of  this  character  has  gradually  found  place  upon  our 
statute  books  from  time  to  time,  until  now  it  is  provided  by  said 
Section  10271  that  in  addition  to  the  per  cent,  of  such  earnings 
heretofore  held  liable  for  necessaries,  such  earnings  shall  be 
liable  for  costs  in  a  sum  not  to  exceed  two  dollars  in  an  action 
brought  by  a  creditor  on  a  claim  for  necessaries. 

The  demand  mentioned  in  said  Section  10272,  General  Code,  is 
held  to  be  jurisdictional,  hence  unless  such  demand  is  made  tis 
therein  required,  if  suit  be  brought,  the  attachment  can  not  be 
maintained,  for  said  section  recites  that  "no  cost  or  expense  shall 
be  chargeable  to  the  defendant  debtor  in  such  action,  if  upon 
such  demand  he  tenders  payment  in  money  or  duly  accepted 
order,  within  three  days  after  such  demand,  for  the  excess  of 
his  personal  earnings  above  90  per  cent,  thereof."     It  would 
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seem  that  this  latter  provision  of  said  section  was  intended  to 
relieve  the  defendant  debtor  from  the  consequences  of  a  con- 
tested suit  by  the  creditor.  As  will  be  seen  said  Section  10273 
provides  that  not  more  than  one  demand  by  the  same  creditor 
shall  be  made  at  closer  periods  than  thirty  days.  Grouping 
said  sections  together,  then,  we  find  that  after  written  demand 
is  made  within  the  time  stated,  and  in  the  absence  of  payment 
being  made  or  tendered,  or  an  accepted  order  given  for  the  ex- 
cess of  the  debtor's  personal  earnings  above  90  per  cent,  there- 
of, suit  may  be  brought  therefor  and  a  recovery  had,  together 
with  the  further  sum  of  two  dollars  as  costs,  provided  that  no 
more  than  one  such  demand  by  the  same  creditor  shall  be  made 
at  closer  periods  than  thirty  days. 

Here  we  have  the  question  made  whether  one  can  make 
voluntary  payments  under  a  demand  made  for  necessaries,  in 
the  absence  of  suit,  and  thus  absolve  himself  from  complying 
with  compulsory  process  issued  by  another  creditor  upon  a 
claim  for  necessaries  furnished  to  the  same  defendant  debtor 
while  such  voluntary  payments  are  being  made,  at  intervals  of 
thirty  days,  or  in  other  words,  can  such  voluntary  payments 
so  made  defeat  a  creditor  from  enforcing  payment  of  his  claim 
for  necessaries  furnished  in  an  action  commenced  by  the  latter 
while  such  voluntary  payments  are  being  made?  Construing 
Sections  10271  and  10272  together  it  appears  that  the  provisions 
of  said  sections  were  intended  to  apply  to  and  become  effective  in 
cases  where  action  is  brought  to  reach  the  personal  earnings 
of  a  debtor  for  necessaries  furnished,  and  not  to  cases  where 
voluntary  payments  are  made.  Voluntary  payments  may  be 
made,  but  not  so  as  to  defeat  the  rights  of  an  attaching  creditor 
under  the  statute,  for  if  it  were  otherwise  the  provisions  of  the 
statute  and  what  seems  to  have  been  the  purpose  of  this  legisla- 
tion would  be  rendered  ineffective  and  nugatory. 

It  follows  that  the  judgment  of  the  court  of  common  pleas 
will  be  affirmed. 
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ANSWER  WRONGPULLY  STRICKEN  PROM  PILES. 

Court  of  Appeals  for  Hamilton  County. 

P.  C.  Bertram  v.  Theobald  Munpord  Co. 

Decided,  November  15,  1915. 

Judicial  Discretion — Abuse  of,  in  Striking  Answer  from  the  Files — 
Pleading, 

It  is  an  abuse  of  discretion  for  a  court  to  strike  from  the  flies  an  an- 
swer which  was  filed  by  leave,  where  no  ground  for  so  doing  was 
fihown  except  that  at  the  time  the  answer  was  tendered  and  leave 
to  file  granted,  a  motion  was  pending  for  a  default  judgment  and 
tbe  answer  set  up  only  a  general  denial. 

Reece  &  Reece,  for  plaintiff  in  error. 
Cogan,  Williams  &  Ragland,  contra. 

Qo&iujJ,  J. 

The  record  in  this  case  discloses  that  an  action  was  com- 
menced by  defendant  in  error  before  a  justice  of  the  peace  to 
recover  for  goods  sold  and  delivered,  that  judgment  was  ren- 
dered in  favor  of  defendant  in  error  and  an  appeal  from  said 
judgment  was  taken  by  plaintiff  in  error  and  a  transcript  filed 
in  the  common  pleas  court  on  December  26,  1913.  On  Feb- 
ruary 4,  1914,  the  defendant  in  error  being  in  default  filed  a 
petition  on  appeal.  On  June  27,  1914,  the  plaintiff  in  error 
being  in  default  asked  and  obtained  leave  to  file  an  answer 
which  was  a  general  denial.  Two  days  later,  on  June  29,  1914, 
defendant  in  error  filed  a  motion  to  strike  the  answer  from  the 
files  and  for  judgment.  No  grounds  are  set  out  in  the  motion 
for  this  action.  On  July  2,  three  days  after  the  filing  of  said 
motion,  the  court  granted  the  same,  and  the  entry  recited  that 
it  appeared  to  the  court  that  at  the  time  defendant  tendered 
his  answer  and  asked  leave  to  file  the  same,  a  motion  was  pend- 
ing on  behalf  of  plaintiff  for  a  default  judgment,  and  it  appear- 
ing to  the  court  that  said  answer  is  a  general  denial,  the  court 
finds  said  motion  to  be  well  taken. 
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The  entry  granting  leave  to  file  the  answer  was  set  aside,  and 
the  answer  stricken  from  the  files. 

On  the  same  day,  by  a  separate  journal  entry,  the  conrt  en- 
tered judgment  by  default  against  plaintiff  in  error,  defaidant 
below.  Exceptions  were  taken  by  plaintiff  in  error  to  these 
proceedings,  and  the  cause  is  here  on  error  to  said  judgments. 

We  think  the  court  of  common  pleas  erred  in  striking  the 
answer  of  plaintiff  in  error  from  the  files/  No  cause  is  shown 
for  such  a  proceeding.  The  defendant  below  had  secured  leave 
of  court  to  file  his  answer,  a  general  denial,  and  no  claim  was 
made  that  there  had  been  any  impropriety  or  misconduct  in 
securing  leave  to  file  the  pleading.  The  record  fails  to  show 
that  there  was  a  motion  pending  for  a  default  judgment;  but 
if  there  had  been  such  a  motion  pending  it  was  within  the 
sound  discretion  of  the  nisi  prius  court  to  grant  leave  to  de- 
fendant below  to  file  an  answer.  There  was  no  claim  made 
that  the  answer  was  false  or  frivolous  or  filed  as  a  sham  plead- 
ing for  the  purpose  of  hindering  or  delaying  plaintiff  in  the 
collection  of  his  claim.  Even  if  the  court  of  common  pleas  in 
the  exercise  of  a  sound  discretion  could  have  stricken  the  an- 
swer from  the  files,  the  facts  in  this  case  show  that  there  was 
an  abuse  of  its  discretion. 

Judgment  reversed  and  cause  remanded  for  such  proceedings 
as  are  authorized  by  law. 

Jones  (Oliver  B.),  J.,  and  Jones  (E.  H.),  J.,  concur. 
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JEOPARDY  WHERE  THERE  HAS  BEEN  A  PROSECUTION 

POR  A  LESSER  OPPENSE. 

Court  of  Appeals  for  Fairfield  County. 

Prank  Crowley  v.  State  of  Ohio.* 

Decided,  September  Term,  1915. 

Criminal  Law — Satne  Action  and  Same  Offense  Distinguished — Prosecu^ 
tion  for  Assault  Does  Not  Bar  Prosecution  for  Assault  with  Intent 
to  Commit  Rape, 

The  offense  of  assault  and  battery  and  of  assault  with  intent  to  commit 
rape  are  made  by  our  statutes  separate  and  distinct,  and  prosecu- 
tion for  the  lesser  and  subsequently  for  the  greater  offense  does  not 
constitute  a  placing  of  the  defendant  in  jeopardy  twice  for  the 

same  offense. 

• 

M.  A,  Dougherty  and  M,  A.  Daugherty,  Jr,,  for  plaintiff  in 
error. 

Jos,  A.  Tohin,  Prosecuting  Attorney,  and  C  C,  Courtrighi, 
contra. 

Shields,  J. 

On  the  5th  day  of  November,  1914,  an  affidavit  was  filed  by 
one  Nellie  Finley  against  the  plaintiff  in  error  before  one  C.  M. 
Bowlee,  mayor  of  the  city  of  Lancaster,  in  Fairfield  county, 
Ohio,  charging  the  plaintiff  in  error  with  committing  an  assault 
and  battery  upon  the  said  Nellie  Pinley  on  the  4th  day  of  Novem- 
ber, 1914,  to  which  said  charge  the  plaintiff  in  error  entered  a 
plea  of  guilty,  whereupon  the  said  mayor  sentenced  the  plaintiff 
in  error  to  imprisonment  in  the  work-house  at  Zanesville,  Ohio, 
for  the  period  of  120  days,  and  to  pay  the  costs  of  prosecution, 
and  said  plaintiff  in  error  was  so  imprisoned. 

Afterward  and  at  the  January  (1915)  term  of  the  court  of 
common  pleas  of  said  Fairfield  county,  the  grand  jurors  of  said 

^Affirmed  by  the  Supreme  Court  February  29,  1916,  93  Ohio  State. 
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county  returned  an  indictment  against  the  plaintiff  in  error 
charging  that — 

*  *  Frank  Crowley,  on  the  4th  day  of  November,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fourteen,  at  the  county 
of  Fairfield  aforesaid,  in  and  upon  one  Nellie  Finley  did  unlaw- 
fully make  an  assault,  and  her,  the  said  Nellie  Finley,  then  and 
there  unlawfully  did  strike  and  wound,  with  intent,  her,  the  said 
Nellie  Finley,  violently,  forcibly  and  against  her  will,  then  and 
there  unlawfully  to  ravish  and  carnally  to  know." 

To  this  indictment  a  plea  in  bar  was  interposed  by  the  plaint- 
iff in  error  setting  forth,  in  substance,  that  the  state  of  Ohio 
ought  not  to  prosecute  said  indictment  against  him  because  he 
says  that  the  state  of  Ohio  had  theretofore  procured  and  had 
judgment  of  conviction  and  sentence  pronounced  upon  and 
against  him  for  the  same  act,  the  same  assault,  and  the  same 
oflfense  mentioned,  described  and  pleaded  against  him  in  the 
same  indictment,  upon  a  plea  of  guilty  to  said  affidavit  before 
said  mayor  who  had  full  and  final  jurisdiction  to  pronounce 
said  final  judgment  and  sentence  and  to  cause  the  same  to  be 
fully  carried  out  and  executed,  which  was  done;  that  the  said 
Frank  Crowley  named  in  said  affidavit  is  the  same  person  named 
in  said  indictment,  and  that  the  said  Nellie  Finley  upon  whom 
the  assault  with  intent  to  ravish  and  carnally  to  know  was  made 
as  charged  in  said  indictment  is  the  same  Nellie  Finley  upon 
whom  the  assault  and  battery  is  alleged  to  have  been  made  as 
charged  in  said  affidavit. 

To  said  plea  in  bar,  the  state  by  its  prosecuting  attorney  filed 
a  demurrer,  and  upon  a  hearing  had  said  coitrt  sustained  the 
same.  Thereupon  a  plea  of  not  guilty  was  entered  to  said  in- 
dictment and  upon  trial  had  the  plaintiff  in  error  was  found 
guilty.  A  motion  for  a  new  trial  being  overruled,  the  plaintiff 
in  error  was  sentenced  according  to  law,  to  all  of  which  pro- 
ceedings of  said  court  in  sustaining  said  demurrer  to  said  plea 
in  bar  and  said  judgment  of  conviction  and  sentence  the  plaintiff 
in  error  duly  excepted,  and  by  a  petition  in  error  filed  in  this 
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court  the  plaintiff  in  error  seeks  a  reversal  of  the  judgment  of 
said  court  of  common  pleas. 

Several  assignments  of  error  are  alleged  in  said  petition  in 
error  as  grounds  for  the  reversal  of  said  judgment,  and  while 
not  waiving  any  of  said  grounds  of  error,  the  principal  ground 
alleged  and  insisted  upon  in  argument  in  behalf  of  the  plaintiff 
in  error  was  that  his  constitutional  rights  were  invaded  and 
violated  by  being  twice  put  in  jeopardy  for  the  same  offense.  If 
the  claim  thus  made  finds  support  in  the  facts  appearing  in  the 
record,  it  would  seem  that  said  judgment  was  unauthorized  and 
that  the  same  should  be  set  aside,  otherwise  not. 

Let  us  examine.  The  offense  charged  before  the  mayor  of 
Lancaster  was  that  of  assault  and  battery  based  upon  an  affida- 
vit of  the  injured  party.  Having  complied  with  the  order 
made  and  judgment  entered  by  said  mayor,  it  is  contended  by 
the  plaintiff  in  error  that  this  was  a  satisfaction  of  the  judg- 
ment of  the  law  and  put  an  end  to  any  further  prosecution 
growing  out  of  the  same  act  and  offense.  That  it  was  a  satisfac- 
tion of  a  judgment  duly  rendered  by  competent  authority  upon 
the  charge  made  admits  of  no  doubt,  but  is  the  remaining  ques- 
tion to  be  answered  in  the  affirmative  t 

Article  I,  Section  10,  of  the  late  Amended  Constitution  pro- 
vides that  **no  person  shall  be  twice  put  in  jeopardy  for  the 
same  offense. "  The  plea  in  bar  raises  the  question,  then,  whether 
the  indictment  covers  the  same  act  and  offense  described  in  the 
affidavit  filed  with  said  mayor.  If  it  does,  it  follows  that  the 
action  of  the  court  below  in  sustaining  said  demurrer  to  said 
plea  in  bar  was  prejudicially  erroneous  and  that  the  judgment 
of  said  court  should  be  reversed. 

The  statute.  Section  12423  of  the  General  Code,  under  which 
the  affidavit  was  filed  before  the  said  mayor,  reads  as  follows: 

''Whoever  unlawfully  assaults  or  threatens  another  in  a 
menacing  manner,  or  unlawfully  strikes  or  wounds  another,  shall 
be  fined  not  more  than  two  hundred  dollars  or  imprisoned  not 
more  than  six  months,  or  both." 


116  COURT  OP  APPEALS. 

Crowley  v.  State.  IVoL26(N.S.) 

The  statute,  Section  12421  of  the  General  Code,  upon  which 
said  indictment  was  predicated,  reads  as  follows*. 

**  Whoever  assaults  another  with  intent  to  kill,  or  to  commit 
robbery,  or  rape  upon  the  person  so  assaulted,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  year  nor  more  than 
fifteen  years." 

It  is  not  too  much  to  say  that  a  reading  of  the  foregoii,? 
sections  ought  to  enable  us  to  ascertain  the  purpose  of  the 
Legislature,  which  alone  has  the  power  to  create  and  define 
offenses,  whether  it  was  intended  to  describe  one  or  more  of- 
fenses of  a  like  or  different  kind.  The  presumption  is  that 
the  Legislature  had  in  mind  the  purpose  of  describing  dif- 
ferent offenses.  To  convict  under  Section  12423  it  is  recog- 
nized that  the  employment  of  physical  force  only  is  generally 
necessary  to  be  shown,  while  under  Section  12421  an  addi- 
ti€>nal  and  higher  degree  of  proof  is  required,  involving,  as 
U  does,  the  question  of  criminal  intent  as  one  of  the  essential 
requisites  for  conviction  of  the  offense  therein  described.  One 
'describes  a  misdemeanor  and  the  other  a  felony.  While  each 
is  a  separate  and  complete  offense  in  itself  when  made  out  by  a 
certain  degree  of  proof,  a  different  degree  of  proof  is  necessary 
to  sustain  a  conviction  under  the  latter  than  under  the  former 
section,  thus  showing  that  the  identity  of  the  offenses  described 
in  said  sections  is  not  the  same.  We  are  therefore  led  to  con- 
clude, adopting  the  well  established  rule  that  the  intention  of 
the  Legislature  must  govern  in  the  interpretation  of  statutes, 
that  it  was  the  purpose  of  the  Legislature  to  create  two  separate 
and  distinct  offenses  in  the  enactment  of  these  sections. 

But  it  is  argued  on  behalf  of  the  plaintiff  in  error  that  it  is 
held  in  certain  jurisdictions  that  because  of  certain  constituent 
elements  being  present  in  the  two  offenses  that  therefore  the 
position  assumed  by  the  learned  counsel  for  the  plaintiff  in  error 
can  not  be  successfully  challenged.  Our  Supreme  Court  recently 
passed  upon  a  case  involving  the  question  raised  in  the  case 
here,  in  State  v.  Rose,  89  0.  S.,  383,  and  held  that: 
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**The  provision  of  the  Constitution  relating  to  jeopardy  is 
in  the  following  words:  *No  person  shall  be  twice  put  in  jeop- 
ardy for  the  same  offense.  *  The  offense  charged  in  the  informa- 
tion is  not  the  same  offense  and  does  not  include  the  offense 
charged  in  the  indictment,  and  hence  the  defense  of  jeopardy 
must  fail." 

Speaking  for  the  court  and  specially  referring  to  the  feature 
of  the  case  contended  for  by  counsel,  Judge  Wanamaker  says : 

*'To  be  in  jeopardy  there  must  not  only  be  a  sufficient  legal 
charge,  but  a  sufficient  jurisdiction  to  try  the  charge. 

'*The  words  *same  offense'  mean  same  offense,  not  the  same 
transaction,  not  the  same  acts,  nor  the  same  circumstances  or 
same  situation.  There  is  but  one  offense  that  is  the  same  offense 
as  'rape'  and  that  is  'rape.' 

''It  is  not  enough  that  some  single  element  of  the  offense 
charged  may  have  a  single  element  of  some  other  offense  as 
to  which  the  defendant  had  theretofore  been  in  jeopardy,  but 
the  constitutional  provision  requires  that  it  shall  be  the  'same 
offense.* 

"Some  courts  have  greatly  expanded  the  natural  and  ordi- 
nary meaning  of  the  words  'same  offense'  to  include  all  lesser 
degrees  that  may  be  fairly  included  within  the  major  charge. 

"In  all  offenses  against  the  person  there  must  be  in  the  first 
instance  an  assault.  To  such  lengths  have  some  courts  gone  as 
to  hold  that  if  the  defendant  had  been  in  jeopardy  of  a  single 
assault  upon  another  person  and  subsequently  such  assault 
proved  to  be  fatal,  by  reason  of  which  he  was  subsequently  in- 
dicted charged  with  murder,  the  defendant  might  thereupon 
successfully  plead  a  former  jeopardy,  because  necessarily  in- 
cluded within  the  charge  of  murder  or  manslaughter  was  the 
charge  of  assault  or  assault  and  battery,  with  which  he  has 
been  previously  charged  and  as  to  which  he  has  previously  been 
in  jeopardy.  This  doctrine,  however,  has  not  found  favor  in 
decisions  of  the  Supreme  Court  of  this  state." 


While  we  think  the  decision  in  the  foregoing  case  is  decisive  of 
the  question  raised  here,  and  of  this  case,  the  following  might 
be  mentioned  as  sustaining  said  authority;  Oavieres  v.  U.  8., 
220  U.  S.,  338 ;  Morgan  v.  Devine,  237  U.  S.,  632 ;  Fredand  v. 
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People,  16  111.,  380;  State  v.  Littlefield,  70  Me.,  452;  Marey  v. 
Commonwealth,  108  Mass.,  433;  3  Oreenleaf,  Section  36;  1 
cutty's  Criminal  Law,  452,  456;  Bishop's  Criminal  Law  (8th 
Ed.),  Section  1053;  132  Pa.  St.,  372. 

Recognizing  that  the  test  of  identity  of  offenses  is  whether 
the  same  evidence  is  required  to  sustain  them  as  laid  down  in 
the  authorities  cited,  but  one  conclusion  can  be  reached  by  this 
court  concerning  the  action  of  the  court  below  in  sustaining  the 
demurrer  to  the  plea  in  bar  filed  by  the  plaintiff  in  error,  and 
that  is  that  such  action  was  proper  and  affords  no  ground  of 
error  for  which  the  judgment  of  said,  court  should  be  reversed. 

The  judgment  of  the  court  of  conunon  pleas  will,  therefore,  be 
affirmed,  and  said  cause  will  be  remanded  for  execution.  Ex- 
ceptions noted. 

PoweiaL,  J.,  and  Merriman,  J.  (sitting  in  place  of  Houek,  J.), 
ooneor. 


EV1D£NCE  AS  TO  PEDIGREE. 

Court  of  Appeals  for  Hamilton  County. 

Charles  McCune  et  al  v.  Hannah  Hartnett  Larkin. 

Decided,  February  7,  1916. 

Evidence — Where  Relating  to  Pedigree  the  Finding  of  the  Jury  Will  Not 
he  Disturbed,  When — Hearsay  Evidence  Competent,  When, 

A  reviewing  court  will  not  disturb  a  finding  as  to  pedigree,  where 
the  only  objection  comes  from  the  heirs  of  a  deceased  wife  claim- 
ing the  estate  of  her  husband  under  Section  8576,  General  Code, 
and  it  appears  certain  that  the  husband  left  heirs.  Nor  will 
the  finding  with  reference  to  pedigree  and  the  degree  of  relation- 
ship be  disturbed  because  of  the  introduction  of  hearsay  evidence. 

Marston  Allen,  James  E.   Robinson  and   Otio  Pfleger,  for 
plaintiffis  in  eiror. 
B.  8.  Murphy  and  Odlvvn  &  Oalvin,  oontra. 
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Jones  (Oliver  B,),  J. 

The  real  question  to  be  determined  in  this  case  is  to  whom 
the  real  estate  of  William  H.  Seymour  passed  by  descent.  He 
died  without  issue,  after  the  death  of  his  wife.  The  brother  of 
his  wife  by  the  full  blood  claimed  to  be  the  sole  owner.  The 
three  half-sisters  and  the  son  of  a  deceased  half-sister  claimed 
to  each  be  entitled  to  a  share  with  this  brother  in  this  inheri- 
tance. All  of  said  relatives  of  the  deceased  wife  claim  under  the 
provisions  of  Section  8576,  General  Code,  which  casts  the  de- 
scent upon  the  heirs  of  the  wife  only  on  the  entire  failure  of 
heirs  of  her  husband  under  the  three  preceding  sections  of  the 
General  Code. 

The  court  below  found  that  the  defendant  in  error  was  the 
grandchild  of  a  sister  of  the  mother  of  William  H.  Seymour,  and 
was  his  only  living  heir  at  law,  and  next  of  kin.  The  record 
develops  an  interesting  inquiry  into  the  family  history  of  Wil- 
liam H.  Seymour,  and  shows  the  descendants  of  his  maternal 
grandparents,  Jerry  and  Kate  Murphy  of  Eilbruin  Parish, 
county  of  Cork,  Ireland.  PlaintifiE  is  clearly  shown  to  be  the 
sole  survivor  of  this  branch  of  the  Murphy  family.  As  the  en- 
tire Murphy  family  of  County  Cork  must  be  eliminated  before 
any  of  the  parties  to  the  suit,  other  than  defendant  in  error, 
could  establish  an  interest  in  this  property,  the  improbability 
of  their  success  is  manifest.  In  our  opinion  the  findings  of 
fact  as  made  by  the  court  are  fully  sustained  by  the  evidence. 

Numerous  objections  were  made  as  to  the  admission  of  evi- 
dence. The  rule  as  to  the  admission  of  hearsay  evidence  to 
establish  pedigree  is  stated  in  2  Jones,  Evidence,  Section  312, 
in  which  is  found  the  following  language : 

''The  law  resorts  to  hearsay  evidence  in  cases  of  pedigree, 
upon  the  ground  of  the  interest  in  the  declarations  of  the  per- 
son from  whom  the  descent  is  made  out,  and  their  consequent 
interest  in  knowing  the  connections  of  the  family.  The  rule  of 
admission  is  therefore  restricted  to  the  declarations  of  deceased 
persons  who  were  related  by  blood  or  marriage  to  the  person, 
and  therefore  interested  in  the  succession  in  question.  From 
necessity,  in  cases  of  pedigree  hearsay  evidence  is  admissible. 
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But  this  rule  is  limited  to  the  members  of  the  family,  who  may 
be  supposed  to  have  known  the  relationship  which  existed  in 
its  different  branches.  The  declarations  of  these  individuals, 
they  being  dead,  may  be  given  in  evidence  to  prove  pedigree; 
and  so  is  reputation,  which  is  the  hearsay  of  those  who  may  be 
supposed  to  have  known  the  fact,  handed  down  from  one  to 
another,  evidence.  As  evidence  of  this  description  must  vary 
by  the  circumstances  of  each  case,  it  is  difficult,  if  not  impracti- 
cable, to  deduce  from  the  books  any  precise  and  definite  rule 
on  the  subject.  It  is  not  every  statement  or  tradition  in  the 
family  that  can  be  admitted  in  evidence.  The  tradition  must 
be  from  persons  having  such  a  connection  with  the  party  to 
whom  it  relates  that  it  is  natural  and  likely,  from  their  domes- 
tic habits  and  connections,  that  they  are  speaking  the  truth,  and 
that  they  could  not  be  mistaken." 

It  is  also  well  stated  in  the  opinion  of  the  court  in  Fulgerson 
V.  Holmes,  117  U.  S.,  389,  397,  as  f oUows : 

**The  proof  to  show  pedigree  forms  a  well  settled  excep- 
tion to  the  rule  which  excludes  hearsay  evidence.  This  excep- 
tion has  been  recognized  on  the  ground  of  necessity;  for  as  in 
inquiries  respecting  relationship  or  descent,  facts  must  often  be 
proved  which  occurred  many  years  before  the  trial,  and  were 
known  to  but  few  persons,  it  is  obvious  that  strict  enforcement 
in  such  cases  of  the  rules  against  hearsay  evidence  would  fre- 
quently occasion  a  failure  of  justice.  •  •  •  Traditional 
evidence  is,  therefore,  admissible.  The  rule  is  that  declarations 
of  deceased  persons  who  were  de  jure,  related  by  blood  or  mar- 
riage to  the  family  in  question  may  be  given  in  evidence  in 
matters  of  pedigree.  A  qualification  of  the  rule  is  that  before 
a  declaration  can  be  admitted  in  evidence,  the  relationship  of 
the  declarant  with  the  family  must  be  established  by  some  proof 
independent  of  the  declaration  itself.  But  it  is  evident  that  but 
slight  proof  of  the  relationship  will  be  required,  since  the  re- 
lationship of  the  declarant  with  the  family  might  be  as  difficult 
to  prove  as  the  very  fact  in  controversy.*' 

We  fail  to  find  any  error  prejudicial  to  plaintifb  in  error 
regarding  the  admission  of  evidence. 

It  is  also  urged  that  the  court  erred  in  refusing  the  demand 
of  plaintiff  below  for  a  jury  trial. 
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It  was  practically  conceded  by  the  parties  that  the  party 
having  title  to  the  land  must  be  considered  as  in  possession  of 
it,  a  receiver  having  been  appointed  by  the  court  to  care  for  the 
property  until  the  determination  of  the  title.  The  action  was 
in  the  nature  of  a  proceeding  in  chancery.  It  was  brought 
as  an  action  for  partition.  Partition  is  a  civil  action  not 
triable  by  a  jury  (McRoberts  v.  Lockmood,  49  Ohio  St.,  374; 
Stoihart  v.  Swihari,  7  C.  C,  338).  The  fact  that  the  title  of 
plaintiff  was  denied  by  the  answer  did  not  oust  the  court  of 
jurisdiction  {Perry  v.  Richardson,  27  Ohio  St.,  110).  The  an- 
swer and  cross-petition  of  Hannah  Hartnett  LarMn  was  in  the 
nature  of  an  action  to  quiet  title,  which  is  a  civil  action  under 
the  code,  in  which  the  parties  are  not  entitled  to  a  jury.  Under 
the  pleadings,  therefore,  it  was  not  error  in  the  trial  court  to 
refuse  the  demand  for  a  jury.  Nor  do  we  find  any  other  errors 
to  the  prejudice  of  plaintiff  in  error. 

Judgment  affirmed. 

Jones  (E.  H.),  J.,  and  Gobman,  J.,  concur. 
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VIOLATION  or  OTY  ORDINANCE  IN  PERMITTING  SIDEWALK 

TO  BECOME  COVERED  WITH  ICE. 

Court  of  Appeals  for  Cuyahoga  County. 

Agnes  Fagins  v.  Bloch  Realty  Company. 

Decided,  February  7,  1916. 

Negligence — Of  Pedestrian  in  Waiking  over  Sidetoalk  Known  to  be 
Covered  icith  Ice — Abutting  Property  Owner  Not  Deprived  of  the 
Defense  of  Contributory  Negligence — By  His  Violation  of  a  City  Or- 
dinance in  Permitting  the  Ice  to  Accumulate. 

An  inference  of  wantonness  or  willful  negligence  on  the  part  of  an 
abutting  property  owner,  in  permitting  the  sidewalk  in  front  of 
his  premises  to  become  covered  with  ice  in  violation  of  a  munici- 
pal ordinance,  can  not  be  imputed  and  his  defense  of  contribu- 
tory negligence  be  thereby  cut  off  in  an  action  brought  by  one 
who  went  upon  the  walk,  knowing  its  dangerous  condition,  and 
fell  and  was  injured  in  so  doing.  Failure  to  obey  the  ordinance 
and  permitting  the  ice  to  accumulate  were  co-incident  but  not 
different  things  and  do  not  introduce  the  rule  of  willfulness. 

A.  H.  Martin,  for  plaintiff  in  error. 
Ford,  Snyder  &  Tilden,  contra. 

Grant,  J. 

In  this  proceeding  we  are  asked  to  reverse  the  judgment  of 
the  court  of  common  pleas,  following  a  verdict  directed  by  the 
court,  upon  the  conclusion  of  the  plaintiff's  testimony. 

As  being  substantially  correct,  we  adopt  as  our  own  the  state- 
ment of  the  plaintiff's  brief  as  to  the  issues  joined  by  the 
pleadings  in  the  case  as  follows : 

''Agnes  Fagins,  as  plaintiff  in  the  common  pleas  court, 
brought  her  action  against  the  Bloch  Realty  Company,  as  de- 
fendant, and  charged  in  her  petition  that  the  said  defendant, 
being  the  owner  and  in  possession  of  a  certain  tall  brick  build- 
ing abutting  on  Walnut  avenue,  Cleveland,  0.,  on  January  26, 
1915,  had  constructed  and  maintained  a  certain  down  spout  on 
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said  building  which  was  inadequate  to  and  which  failed  to 
properly  conduct  the  water  from  the  roof  of  said  building  to 
the  sewer,  but  permitted  the  water  accumulating  on  said  roof 
to  overtiow  and  iiow  down  the  outside  of  said  down  spout  and 
to  be  discharged  on  the  surface  of  the  sidewalk  on  Walnut 
avenue  and  to  flow  across  the  sidewalk  eastwardly  therefrom  to 
the  gutter,  and  so  flowing  to  freeze  and  form  an  accumulation 
of  ice  in  ridges  on  said  sidewalk— causing  the  same  to  be  dan- 
gerously obstructed,  all  in  negligent,  wanton  disr^ard  of  the 
laws  and  ordinances  of  said  city.  That  on  said  date  she,  the 
plaintiff,  while  lawfully  proceeding  along  said  sidewalk  as  a 
pedestrian,  in  the  exercise  of  due  care,  slipped  and  fell  on  said 
sidewalk,  because  of  said  icy  obstruction  and  defect  and  suffered 
serious  permanent  injury  to  her  right  knee  rendering  her  a  per- 
manent cripple.  And  charged  that  the  defendant  thereby  had 
wantonly,  negligently  and  in  violation  of  the  laws  and  ordi- 
nances of  the  city,  inflicted  said  injuries  upon  her  to  her  damage, 
and  prayed  judgment  accordingly.'* 

The  defendant  in  its  brief  says  that  the  plaintiff's  statement 
of  the  facts  which  the  testimony  offered  at  the  trial  tended  to 
prove,  is  also  correct  in  substance;  wherefore  we  adopt  that 
also  as  ours,  as  follows : 

''On  January  26,  1915,  at  about  11:30  a.  m.,  Agnes  Fagios, 
plaintiff  in  error,  a  woman  in  her  57th  year  of  age,  was  walking 
westward  on  the  sidewalk  on  the  north  side  of  Walnut  avenue, 
Cleveland,  Ohio,  *as  carefully  as  she  could'  in  the  business  of 
collecting  washings — she  being  a  washerwoman — on  her  way  to 
the  Hanna  Flats.  Water  accumulating  on  the  roof  of  the  Hanna 
Flats  had  backed  up,  the  down  spout  being  clogged  and  over- 
flowed and  instead  of  being  conducted  down  the  inner  side  of 
the  down  spout  to  the  sewer,  ran  down  the  outside  of  the 
easterly  down  spout  and  was  discharged  upon  the  surface  of 
the  sidewalk  and  ran  across  the  sidewalk  to  the  street.  In  so 
doing  it  froze  on  the  down  spout  and  upon  the  sidewalk  from 
time  to  time  and  caused  an  accumulation  of  ice,  forming  in 
ridges  and  unevenly  across  the  sidewalk,  being  almost  a  foot 
thick  or  high  at  the  side  of  the  building  at  the  end  of  the  down 
spout  and  ranging  from  that  thickness  to  three  or  four  inches 
thick  at  the  curb  and  extending  entirely  across  the  sidewalk 
from  the  building  to  the  curb,  and  extending  of  the  same  width, 
eastwardly  toward  E.  Twelfth  street,  from  the  down  spout  about 
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eight  or  twelve  feet.  The  sidewalk  from  the  building  and  down 
spout  to  the  curb  is  about  ten  feet  wide.  A  pedestrian,  in  order 
to  avoid  the  ice,  passing  along  said  sidewalk  going  to  said  Hanna 
Flats  would  have  to  leave  the  sidewalk  at  a  certain  drive  about 
twelve  feet  east  of  the  down  spout  on  the  southeastwardly  end 
of  said  flats  and  pass  into  the  street  outside  of  the  curb  and 
travel  about  eighteen  feet  before  returning  to  the  sidewalk  to 
enter  the  building.  This  accumulation  of  ice  which  made  the 
sidewalk  unsafe  and  dangerous  was  permitted  to  remain  for 
about  five  days  after  the  attention  of  the  defendant's  manager 
was  called  to  it  and  before  plaintiff  was  injured  by  falling 
thereon. 

''The  attention  of  the  defendant's  manager  was  called  to 
tJiis  accumulation  of  ice  which  made  the  sidewalk  unsafe  and 
dangerous  about  five  days  immediately  prior  to  the  day  of  the 
plaintiff's  injury,  but  nothing  was  done  to  remedy  said  condi- 
tion. 

''When  within  a  very  short  distance — ^*four  or  five  steps' — 
or  about  'three  feet'  of  the  Hanna  Flats,  the  plaintiff  slipped 
and  fell  on  the  accumulation  of  ice.  She  had  gathered  washings 
from  the  'Ilanna'  for  several  years.  She  had  passed  over 
this  sidewalk  on  the  day  before  (Monday)  several  times.  At 
the  time  of  her  injury  observing  the  icy,  uneven,  rough,  slippery 
condition  of  the  sidewalk,  she  walked  as  best  she  could,  being 
compelled  to  go  after  her  work  and  being  unable  to  stop.  On 
Tuesday,  the  day  of  her  fall,  it  was  a  little  warmer  than  it  had 
been,  causing  some  thawing  and  a  larger  flow  of  water  than  on 
the  preceding  days.  There  was  no  other  equally  direct  and 
convenient  way  to  her  destination  open  to  plaintiff.  She  sus- 
tained, as  a  result  of  the  fall,  a  very  painful  injury  to  her  right 
knee  and  foot,  rendering  her  prostrate,  helpless  and  unable  to 
walk.  Also  a  painful,  persistent  swelling  and  inflammation  and 
a  fluid  effusion  in  the  bursa  about  the  knee  joint.  A  severe 
sprain  and  a  tearing  of  the  ligaments  about  the  knee  joint,  a 
displacement  of  the  two  cartileges  of  the  knee  and  a  latent, 
quiescent,  congenital,  syphilitic  taint  in  the  blood  was  revived 
and  rendered  active  and  a  necrosis  of  the  head  of  the  tibia  en- 
sued— ^rendering  said  plaintiff  a  helpless  cripple,  permanently 
incapacitated  from  using  her  right  leg  and  from  following  her 
usual  vocation. 

"The  defendant,  the  Block  Realty  Company,  owned  and  was 
in  possession  and  control  of  the  building,  the  Hanna  Flats,  and 
maintained  the  down  spout  from  which  the  water  came,  which 
frozen  caused  the  said  icy  condition  on  the  sidewalk  on  which 
plaintiff  fell. 
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**  Sections  670  and  241  of  the  building  code  of  Cleveland,  make 
it  a  misdemeanor,  punishable  by  a  fine  and  imprisonment  to, 
in  any  case,  permit  the  discharge  of  water  from  the  roof  of  a 
building  upon  and  across  the  sidewalk." 

The  judgment  complained  of  was  entered  after  a  motion  by 
the  plaintiff  for  a  new  trial  had  been  made  and  overruled. 

A  single  question,  therefore,  arises  upon  this  record  for  our 
determination — ^having  a  proper  regard  for  all  that  the  testi- 
mony relevantly  tends  to  prove,  when  brought  to  bear  upon  the 
issue  joined,  and  allowing  for  all  proper  inferences  to  be  deduced 
from  it,  still  was  there  anything  fit  to  go  to  the  jury  in  support 
of  a  verdict  for  the  plaintiff?  Whatever  the  trial  judge  may 
have  remarked  as  to  the  controlling  state  of  the  law  in  Ohio  upon 
which  he  took  the  case  from  the  jurj%  the  justification  for  doing 
so  is  to  be  found,  if  at  all,  in  the  admitted  facts  that  the  plaintiff 
came  to  her  injuries  from  going  into  a  place  of  danger  plainly 
visible  to  her  at  the  moment  and  which  she  might  without 
difficulty  have  avoided.  And  this  is  no  more  than  saying  that 
her  hurts  were  brought  upon  herself  as  the  result  of  her  own 
negligence  causing  or  materially  contributing  to  them. 

And,  if  such  is  the  rule,  we  think  she  fairly  brought  herself 
within  its  application,  concretely,  to  her  case.  She  testified  that 
the  icy  condition  of  the  sidewalk  was  plainly  to  be  seen  when 
she  went  upon  it  and  was  injured,  and  that  it  was  so  to  her 
knowledge  the  day  before,  when  also  she  had  occasion  to  pass 
that  way  several  times. 

Such  being  the  admitted  fact,  the  case  seems  to  be  governed 
by  Schaefler  v.  Sandusky,  33  Ohio  St.,  246,  of  which  the  syllabus 
is  as  follows : 

'*A  person  who  voluntarily  attempts  to  pass  over  a  sidewalk 
of  a  city,  which  he  knows  to  be  dangerous  by  reason  of  ice  upon 
it,  which  he  might  easily  avoid,  can  not  be  regarded  as  exercising 
ordinary  prudence,  and,  therefore,  can  not  maintain  an  action 
against  the  city  to  recover  for  injuries  sustained  by  falling  upon 
the  ice.  even  if  the  city  would  otherwise  have  been  liable." 

There  is  nothing  more  in  the  facts  in  the  case  at  bar  that 
should  have  sent  it  to  the  jury  than  there  was  in  the  one  just 
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cited.  In  that  case  the  controlling  facts  were  disclosed  by  the 
answers  of  the  jury  to  certain  special  interrogatories  sent  to 
them,  as  follows : 

**Q.  Did  plaintiff  see  and  know  the  nature  and  character 
of  this  obstruction  before  and  at  the  time  of  passing  over  itt 
And  did  he,  knowing  this,  voluntarily  pass  over  itt    A.  He  did. 

**  Q.  Could  he  have  easily  avoided  it,  either  on  the  same  walk, 
in  the  street,  or  on  the  opposite  side,  or  on  any  other  sidewalk, 
and  reach  his  destination f    A.  He  could  have  avoided  it." 

On  these  findings  the  court  in  that  case  rendered  judgment 
for  the  defendant,  although  the  general  verdict  was  for  the 
plaintiff.    And  the  Supreme  Court  upheld  the  judgment. 

Iloro,  the  same  facts  were  established  by  the  admissions  of 
the  plaintiff,  a  result  certainly  not  less  satisfactory  than  the 
findings  of  a  jury. 

The  rule  stated  has  been  followed  by  the  Supreme  Court 
in  Conveaut  v.  Nacf,  54  Ohio  St.,  529,  and  in  Norwalk  v.  Tuttle, 
73  Ohio  St.,  242,  as  well  as  in  numerous  affirmed  circuit  court 
cases.  It  must,  therefore,  be  regarded  as  the  settled  law  of  ^he 
state  in  this  respect,  conclusive  in  the  case  before  us,  and  properly 
applied  by  the  trial  court. 

In  the  case  at  bar  the  negligence  of  the  plaintiff,  contribu- 
ing  to  her  injury,  was  so  far  the  efficient  cause  of  that  injury 
that  but  for  it  she  would  not  have  been  injured,  and  by  the 
exercise  of  ordinary  care  for  her  own  safety  she  could  have 
avoided  the  injurious  consequences  of  the  initial  negligence  of 
the  defendant  company.  See  remarks  of  Williams,  J.,  in  Schwein- 
furth  V.  NaUwa}/,  60  Ohio  St.,  215,  at  p.  222,  quoting  with 
approval  Thompson  ov  Negligence  to  the  effect  we  have  just 
stated. 

It  is,  however,  claimed  by  the  plaintiff  that  the  doctrine  has 
no  application  where  the  circumstances  are  such  that  a  jury 
might  find  from  them  that  the  conduct  of  the  defendant  in  per- 
mitting the  sidewalk  to  become  covered  with  ice  contrary  to  law 
should  raise  an  inference  of  wantonness  or  wilfulness  and  bring 
that  as  a  dominating  issue  of  fact  into  the  controversy.     The 
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contention  at  this  point  is  that  the  unlawful  negligence  of  the 
defendant  amounted  to  a  reckless  disregard  of  the  plaintiff's 
right  to  a  safe  passage  over  the  sidewalk,  which  made  wilfulness 
the  controlling  ingredient  of  legal  wrong  and  took  the  ordinary 
doctrine  of  contributory  negligence  as  a  decisive  factor  out  of 
the  case.  Such  is  the  argument,  which  is  fortified  by  extensive 
citations  of  authorities. 

This  doctrine  is  shortly  but  completely  stated  in  7  Am.  & 
Eng.  Enc.  Law,  443  (2d  Ed.),  thus: 

**The  doctrine  of  contributory  negligence  has  no  application 
in  cases  where  the  injury  is  inflicted  by  the  wilful  act  or  omis- 
sion of  the  defendant;  in  such  cases  contributory  negligence  is 
not  a  defense  and,  in  its  legal  sense,  can  not  exist. 

''Wilfulness  and  negligence  are  the  opposites  of  each  other, 
the  one  signifying  the  presence  of  intention  or  purpose,  the 
other  its  absence.'' 


And  in  1  Shermcm  &  Red  field,  Negligence,  64,  it  is  said: 

'*It  is  universally  conceded  that  the  greatest  contributory 
fault,  including  a  wilful  trespass,  is  no  defense  in  an  action  for 
wilful  injury." 

And  it  is  contended  that  when  the  efficient  cause  of  the  injury 
— in  this  case  an  ice  covered  sidewalk — is  brought  about  by  the 
disobedience  of  an  ordinance  on  the  part  of  the  defendant,  wil- 
fulness is  thence  to  be  imputed  to  it  as  a  matter  of  law,  con- 
clusively, to  the  effect  of  cutting  off  the  defense  it  might  other- 
wise have  of  contributory  negligence  on  the  plaintiff's  part. 
At  least,  it  is  said,  it  was  a  question  for  the  jury.  An  examina- 
tion of  the  authorities  brought  forward  to  support  this  conten- 
tion, leads  us  to  the  conclusion  that  the  doctrine,  applied  to  the 
case  in  hand,  is  unsound.  The  rule  seems  to  be  limited  to  cases 
where  the  initial  fault  of  placing  himself  in  a  place  of  peril 
was  that  of  the  plaintiff,  and  where  the  resulting  injury  arose 
from  the  defendant's  reckless  and  wanton  act  or  omission — 
amounting  in  law  to  wilfulness — then  first  coming  into  the  situa- 
tion and  bringing  about  the  hurts  complained  of.     Here,  the 
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failure  to  obey  the  ordinance  did  not  come  into  the  caj9e  as  the 
direct  cause  of  the  injury,  as  an  intervening  agency  primarily 
responsible  for  it;  it  was  there  in  the  first  instance  as  a  usual 
and  ordinary  manifestation  of  negligence,  and  the  fact  that  it 
at  the  same  time  was  a  violation  of  an  ordinance  was  a  coindence 
and  not  an  independent  basis  of  recovery.  Because  the  omission 
to  obey  the  ordinance  and  the  permitting  of  ice  to  accumulate 
in  the  first  place  were  coincident  but  not  different  things,  does 
not,  as  we  think,  introduce  the  rule  of  wilfulness  in  the  case. 
The  line  of  distinction  seems  nebulous  at  first  glance,  but  it 
exists  and  is  perceivable  from  an  analysis  of  the  cases  cited  in 
the  briefs. 

T'^pon  the  plaintiff's  testimony  we  think  there  was  nothing 
to  go  to  the  jury  and  that  the  verdict  was  properly  directed. 

No  error  having  intervened,  the  judgment  complained  of  is 
affirmed. 

AlEAii?,  J.,  and  Carpenter,  J.,  concur. 


1 
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TERMINATION  OF  GUARDIANSHIP. 

Circuit  Court  of  Lucas  County. 

Benjamin  F.  Reno  v.  George  R.  Love  et  al.* 

Decided,  December  2,  1911. 

(hiardian  and  Ward — Attempt  by  Ward  to  Usurp  Prerogative  of  Ouard- 
tan — Discharge  of  Insane  Patient  from  Hospital  Does  Not  Termi- 
nate Guardianship — Presumption  as  to  Jurisdiction  of  Probate 
Court. 

The  discharge  of  a  patient  fi'om  a  hospital  for  the  insane  neither  va- 
cates an  order  of  the  probate  court  appointing  a  guardian  for  said 
patient,  nor  provides  a  basis  for  impeaching  the  appointment  in  a 
reviewing  court,  in  the  absence  of  an  affirmative  showing  in  the 
record  of  resignation  or  discharge;  and  where  the  patient  sub- 
sequent to  his  release  from  the  hospital  files  an  action  in  his  own 
name  for  damages  against  those  who  procured  his  incarceration,  It 
is  not  error  on  the  part  of  the  court  in  which  the  action  was  brought 
to  substitute  the  guardian  as  the  party  plaintiff  and  permit  him 
to  dismiss  the  action. 

Benjamin  F.  Reno^  in  person. 

C.  S,  Northup,  for  the  defendants  served  with  process  except 
defendants  Chambers  and  Hurlbut. 

Kinkade,  J. 

Mr.  R^no  brought  an  action  in  the  court  of  common  pleas 
against  a  large  number  of  defendants  to  recover  damages  for 
his  illegal  arrest  and  illegal  confinement  for  over  four  years 
in  the  Toledo  State  Hospital  for  the  insane.  Some  of  the  de- 
fendants were  state  officials,  some  were  county  officials  and  all 
were  charged  with  having  conspired  and  combined  to  accom- 
plish the  arrest  and  imprisonment  mentioned. 

One  of  the  defendants  filed  a  motion  in  the  case  asking  the 
court  to  substitute  Thomas  Biddle,  guardian  of  Mr.  Reno,  as 
plaintiff.     This  motion  was  heard  and  granted.     Mr.   Biddle 

^Affirmed  without  opinion,  Reno  v.  Love  et  aJ,  88  Ohio  State,  623. 
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thereupon  dismissed  the  action.  Reno  objected  to  the  substitu- 
tion and  dismissal  of  the  action  and  preserved  his  exception 
in  due  form.  He  now  files  a  petition  in  error,  with  bill  of  ex- 
ceptions containing  all  the  evidence  heard  on  the  motion,  in 
this  court  to  reverse  the  judgment  of  the  court  of  common 
pleas  in  dismissing  the  action. 

The  trial  court  on  hearing  the  motion  had  before  it  the 
afSdavit  of  Mr.  Reno  and  the  testimony  of  two  physicians, 
both  of  whom  said  Mr.  Reno  was  insane.  The  trial  judge  stated 
the  question  of  the  plaintiff's  sanity  or  insanity  was  not  an 
issue  on  the  hearing  of  the  motion,  and  that  the  only  question 
before  the  court  was  whether  the  Probate  Court  of  Lucas 
County  had,  before  the  commencement  of  the  present  action, 
appointed  Mr.  Biddle  as  guardian  of  Mr.  Reno,  and  whether 
this  guardianship  had  been  terminated  in  any  manner  provided 
by  law.  Thereupon  Mr.  Reno,  as  shown  by  the  bill  of  excep- 
tions, admitted  in  open  court  that  the  records  of  the  Probate 
Court  of  Lucas  County,  Ohio,  did  show  that  Mr.  Biddle  had 
been  appointed  by  that  court  as  his  guardian  prior  to  the  filing 
of  tbe  petition  in  this  case,  and  that  said  records  did  not  show 
that  such  guardian  had  resigned  or  had  been  discharged  by  the 
probate  court.  At  the  same  time  Mr.  Reno  informed  the  trial 
court  that  the  records  of  said  probate  court  also  showed  that 
prior  to  the  beginning  of  this  action,  he  had  been  discharged 
from  the  state  hospital  for  the  insane.  Thereupon  the  order  of 
substitution  and  dismissal  was  made. 

The  plaintiff  in  error  claims  that  the  evidence  before  the 
trial  court  as  shown  in  the  bill  of  exceptions  failed  to  show 
affirmatively  that  the  probate  court  had  jurisdiction  over  his 
person  when  the  appointment  of  Biddle  as  his  gfuardian  was 
made,  and  hence  he  was  at  liberty  in  this  action,  although  ad- 
mitting as  he  did  that  the  records  of  the  probate  court  did  show 
the  appointment,  to  treat  the  action  of  the  probate  court  as  a 
nullity  and  wholly  disregard  it.  He  further  contends  that  even 
if  this  proposition  be  not  correct,  still  his  guardian  was  dis- 
charged by  reason  of  his  own  discharge  from  the  hospital  and 
hence  the  guardianship  no  longer  had  any  force. 
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We  can  not  agree  with  either  of  these  propositions.  His 
discharge  from  the  hospital  could  not  of  itself  terminate  the 
guardianship.  The  guardian  may  have  been  appointed  on 
grounds  other  than  those  on  which  Mr.  Reno  was  sent  to  the 
hospital,  but  whether  this  be  so  or  not,  a  discharge  from  the 
hospital  can  not  be  held  as  vacating  the  order  of  the  probate 
court  appointing  the  guardian.  Section  11010,  General  Code, 
which  corresponds  with  Section  6311,  Revised  Statutes,  provides 
the  manner  in  which  guardians  may  be  discharged  and  reads 
as  follows: 

**  Section  11010.  When  the  probate  judge  is  satisfied  that 
an  idiot,  imbecile,  or  lunatic,  or  a  person  as  to  whom  guardian- 
ship has  been  granted  as  such,  is  restored  to  reason,  or  that 
letters  of  guardianship  have  been  improperly  issued,  he  shall 
make  an  entry  upon  the  journal  that  such  guardianship  ter- 
minate. Thereupon  it  shall  cease,  and  the  accounts  of  the  guard- 
ian be  settled  by  the  court.'* 

The  position  taken  here  in  argument  that  the  judgment  and 
orders  of  the  probate  court  are  not  attended,  by  the  presump- 
tion that  the  court  had  jurisdiction  to  enter  them  (nothing 
to  the  contrary  appearing  in  the  record),  and  that  the  judg- 
ments and  orders  of  the  probate  court  may  be  collaterally  im- 
peached, is  equally  untenable.  The  law  of  Ohio  on  this  subject 
is  clearly  stated  in  the  case  of  Shroyer  v.  Richmond,  16  Ohio 
St.,  455.    I  quote  paragraphs  six  and  seven  of  the  syllabus: 

**6.  The  probate  courts  of  this  state  are,  in  the  fullest  sense, 
courts  of  record ;  they  belong  to  the  class  whose  records  import 
absolute  verity,  that  are  competent  to  decide  on  their  own  juris- 
diction, and  to  exercise  it  to  final  judgment,  without  setting 
forth  the  facts  and  evidence  on  which  it  is  rendered. 

**7.  Hence,  an  order  appointing  a  guardian,  made  by  a  pro- 
bate court,  in  the  exercise  of  jurisdiction,  can  not  be  collaterally 
impeached.  The  record  showing  nothing  to  the  contrary,  it 
will  be  conclusively  presumed,  in  all  collateral  proceedings, 
that  such  order  was  made  upon  full  proof  of  all  the  facts  neces- 
sary to  authorize  it.*' 

The  Supreme  Court  has  several  times  followed  this  decision. 
See  Hoffman  v.  Fleming,  66  Ohio  St.,  163 ;  Fisher  v.  Lanning, 
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76  Ohio  St.,  189,  198 ;  Union  Sav.  Bank  &  Tr,  Co.  v.  Telegraph 
Co.,  79  Ohio  St.,  89,  100. 

The  admission  in  open  court  by  Mr.  Reno,  as  shown  in  the 
bill  of  exceptions,  fully  justified  the  court  in  ordering  the  sub- 
stitution of  Biddle  as  plaintiff  in  the  action.  This  being  true, 
it  follows  there  was  no  prejudicial  error  in  allowing  Mr.  Biddle 
to  dismiss  the  action.  We  express  no  opinion  on  any  other 
matter  involved  in  the  action  as  brought.  The  judgment  of 
the  court  of  common  pleas  will  be  affirmed. 

WiLDMA>f,  J.,  and  Richards,  J.,  concur. 


CIRCUMSTANCES  UNDER  WHICH  ASSIGNMENT  AND  DELIVERY 

IS  NOT  A  Cirr  IN  PILAESENTL 

Circuit  Court  of  Cuyahoga  County. 

The  American  Trust  Company  v.  Ida  M.  Vincent  and  N(»ton 

T.  HoRR,  Administrator  op  the  Estate  op 

John  G.  ]\In.LER,  Deceased. 

Decided,  December  24,  1903. 

Gifts — Oifts  In  Praesenti  are  Invalid  When  Not  Accompanied  hy  Un- 
conditional Delivery. 

Where,  at  the  same  time  that  life  insurance  policies  are  assigned  and 
delivered  to  a  person,  the  assignor  executes  and  delivers  to  the 
assignee  his  promissory  note  due  with  interest  at  a  fixed  time  af- 
ter date,  and  at  the  same  time  an  agreement  is  executed  in  which 
it  is  recited  that  the  assignor  has  borrowed  from  the  assignee  the 
amount  for  which  the  note  is  given  and  assigned  to  her  certain 
insurance  policies  as  collateral  security,  which  were  to  be  hers  ab- 
solutely in  case  the  assignor  died  before  the  assignee — Held:  The 
three  acts  constitute  one  entire  transaction  of  a  commercial  nature, 
and  that  the  assignment  and  delivery  of  the  insurance  policies  does 
not  amount  to  a  gift  in  praesenti. 

M.  B.  cfe  H.  H.  Johnson,  for  plaintiff. 

Norton  T.  Horr  and  White,  Johnson,  McCaslin  &  Cannon, 
contra. 
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Winch,  J.;  HaiiB,  J.,  and  Marvin,  J.,  concur. 

The  controversy  in  this  case  is  between  the  defendants,  Ida  M. 
Vincent,  claiming  a  fund  arising  from  insurance  policies  on  the 
life  of  John  C.  Miller,  deceased,  as  a  gift  made  to  her  by  said 
Miller  in  his  lifetime,  and  the  defendant,  Norton  T.  Horr,  ad- 
ministrator of  the  estate  of  said  Miller,  claiming  the  same  fund 
as  part  of  the  assets  of  said  estate. 

The  claim  of  Ida  M.  Vincent  is  set  forth  in  her  cross-peti- 
tion in  the  following  language: 

*  *  This  defendant  is  the  widow  of  Clinton  A.  Vincent,  who  had 
been  the  son-in-law  of  said  John  C.  Miller,  and  who  was  from 
the  time  of  his  marriage  with  the  daughter  of  the  said  John  C. 
Miller,  throughout  the  lifetime  of  the  said  daughter  and  there- 
after, during  the  inter-marriage  between  this  defendant  and  the 
said  Clinton  A.  Vincent,  looked  upon  and  treated  by  the  said 
John  C.  MUer  and  his  wife,  Martha,  as  though  he  were  their 
natural  son,  and  from  the  time  of  the  inter-marriage  of  this  de- 
fendant with  the  said  Vincent,  she  was  looked  upon  and  treated 
by  the  said  John  C.  Miller  and  his  wife,  until  the  latter  died, 
and  until  the  death  of  the  said  John  C.  Miller,  as  though  she 
were  in  truth  and  in  fact  their  daughter  by  blood,  and  she,  in  all 
respects  conducted  herself  toward  them,  and  each  of  them,  as 
though  she  were  their  natural  daughter,  and  there  were  many 
interchanges  of  good  oiBces  and  kindness  and  affection  between 
the  said  John  C.  Miller  and  his  wife  and  this  defendant. 

**0n  the  14th  day  of  April,  1898,  said  John  C.  Miller  requested 
this  defendant  to  lend  him  the  sum  of  two  thousand  dollars,  as 
a  matter  of  friendship  and  kindness.  This  defendant  was  then 
a  widow,  in  poor  circumstances,  with  minor  children,  of  whom 
she  was  the  only  support,  and  this  two  thousand  dollars  was  two 
thousand  dollars  coming  from  insurance  upon  the  life  of  her 
late  husband,  said  Clinton  A.  Vincent,  and  belonging  to  her  and 
her  children. 

**  Owing  to  the  friendly  relations  existing  between  the  said 
John  C.  Miller  and  this  defendant,  she  lent  him  said  two  thou- 
sand dollars,  taking  from  him  his  promissory  note,  payable  five 
years  after  date,  bearing  interest  at  the  rate  of  six  per  cent. 
Said  John  C.  ]\Iiller  was  then  sixty  years  of  age,  and  in  good 
health.  He  was  the  owner  and  holder  of  three  policies  of  insur- 
ance upon  his  life;  one  in  the  Connecticut  Mutual  Life  Jnsur- 
ance  Company  for  four  thousand  dollars;  one  in  the  Provident 
Savings  &  Life  Insurance  Company  for  one  thousand  dollars, 
and  another  in  the  same  society  for  two  thousand  dollars. 
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''Said  John  C.  Miller,  in  consideration  of  said  loan,  and  of  the 
friendship  and  affection  existing  between  him  and  this  defend- 
ant, then  agreed  to  transfer  absolutely  to  this  defendant  said 
three  policies — the  same  to  be  hers  absolutely;  but  in  the  event 
of  her  dying  before  said  Miller,  then  said  Miller  should  have  the 
right  to  redeem  said  policies  by  paying  to  her  estate,  the  sum 
of  two  thousand  dollars. 

*'Said  Miller  thereupon,  on  said  date,  executed  and  delivered 
to  this  defendant  absolute  assignments,  in  due  form,  of  all  three 
of  said  policies  and  said  Miller  and  this  defendant  also  on  that 
date  signed  a  written  agreement,  which  was  intended  to,  and, 
as  this  defendant  believes,  does  express  the  agreement  herein- 
before set  forth. 

' '  At  the  same  time  said  Miller  delivered  to  this  defendant  said 
three  policies,  and  they  have  remained  in  her  possession  ever 
since,  with  the  exception  about  to  be  stated. 

''Said  assignments  were  at  once  transmitted  to  the  respective 
companies,  and  approved  by  them.  The  amount  so  loaned  to 
the  said  Miller  was  more  than  enough,  as  this  defendant  believes, 
and  avers  the  fact  to  be,  to  pay  all  his  then  existing  debts. 

"Nearly  a  year  after  the  matters  hereinbefore  set  forth  said 
John  C.  Miller  again  asked  this  defendant,  as  a  matter  of  friend- 
ship, to  let  him  take  one  of  these  policies,  so  that  he  could  secure 
the  sum  of  four  hundred  and  sixty-five  dollars  borrowed  from 
Adolph  Mayer ;  and  as  a  matter  of  kindness  to  one  for  whom  she 
had  great  aifection,  and  who  had  much  affection  for  her,  without 
consideration,  she  consented  thereto,  and  delivered  to  him  said 
two  thousand  dollar  policy,  and  he  borrowed  said  sum  of  four 
hundred  and  sixty-five  dollars  from  said  Adolph  Mayer,  and  as- 
signed to  him  said  policy  as  security  therefor,  and  immediately 
thereupon  executed  to  this  defendant  another  absolute  assign- 
ment of  said  policy,  subject  only  to  the  lien  created  by  said 
pledge  to  said  Adolph  Mayer,  of  said  policy,  and  said  last-men- 
tioned assignment  was  at  once  transmitted  to  the  insurance  com- 
pany, which  accepted  it  and  agreed  to  act  upon  the  same. 

' '  Said  Miller  in  no  way  obligated  himself  to  pay  the  premiums 
on  said  insurance. 

"This  defendant  has  demanded,  claims  the  entire  amount  in 
the  possession  of  said  plaintiff  as  due  to  her  by  reason  of  the 
premises." 

The  agreement  of  April  14,  1898,  is  as  follows: 

"Cleveland,  April  14,  1898. 
"Article  of  agreement  by  and  between  Mrs.  Ida  M.  Vincent 
and  John  C.  Miller  of  Cleveland,  Ohio. 
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**  Whereas  the  said  John  C.  Miller  has  this  day  borrowed  from 
the  said  Mrs.  Ida  M.  Vincent  the  sum  of  $2,000  to  bear  6% 
interest  from  date,  and  as  collateral  security  has  assigned  the 
following  life  insurance  policies  to  the  said  Mrs.  Ida  M.  Vincent : 
policy  163119  in  the  Connecticut  Mutual  Life  Insurance  Com- 
pany of  Hartford,  Connecticut,  for  $4,000;  also  policies  No. 
74371  and  49788  in  the  Provident  Savings  &  Life  Insurance 
Society  of  New  York.  The  condition  of  the  assignment  of  the 
above  policies  are  that  if  the  said  John  C.  Miller  dies  before  the 
said  Mrs.  Ida  M.  Vincent,  the  policies  shall  be  hers,  and  I  hereby 
authorize  the  above  companies  to  pay  said  policies  in  full  to  Mrs. 
Ida  M.  Vincent;  but  in  the  event  of  her,  Mrs.  Ida  M.  Vincent's 
death  before  the  said  John  C.  Miller,  then  said  policies  to  revert 
back  to  the  said  John  C.  Miller  upon  the  condition  that  the  said 
John  C.  Miller  shall  pay  to  the  estate  of  Ida  M.  Vincent  the  sum  . 
of  two  thousand  dollars. 

VMrs.  Ida  M.  Vincbnt. 
*^  (Signed)     John  C.  Mjlleb. 

** Witness:    W.  A.  Sanders. 
'^4/14/98." 

The  sole  claim  of  counsel  for  Ida  M.  Vincent  in  the  argument 
of  this  case  proceeded  upon  the  following  lines :  that  the  trans- 
action of  April  14,  1898,  between  Miller  and  Mrs.  Vincent  was 
a  valid  gift  inter  vivos ;  that  by  the  assignments  endorsed  on  the 
policies  from  the  donor  to  the  donee,  which  took  effect  immedi- 
ately, the  gift  was  fully  executed  by  the  delivery  of  said  policies 
to  Mrs.  Vincent  at  the  time  of  their  transfer;  that  they  were 
accepted  at  the  time  by  her  as  a  gift ;  that  the  gift  being  so  per- 
fected by  delivery  and  acceptance,  the  condition  annexed  that 
should  Mrs.  Vincent  die  before  Miller,  then  said  Miller  should 
have  the  right  to  redeem  said  policies  by  paying  to  her  estate  the 
sum  of  two  thousand  dollars,  does  not  impair  the  validity  of  the 
gift. 

In  support  of  the  last  proposition  that  the  condition  annexed 
does  not  impair  the  validity  of  a  gift,  counsel  cited  numerous 
cases  which  we  have  examined.  Most  of  said  cases  come  more 
properly  under  the  classification  of  voluntary  trusts  rather 
than  of  gifts;  in  most  of  them  there  was  delivery  of  property 
to  a  third  person  to  hold  in  trust  and  pay  upon  certain  condi- 
tions to  the  object  of  the  donor's  bounty;  in  some  of  them  the 
donor  constituted  himself  trustee. 
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Hazerman  v.  Wigint,  108  MSch.,  192:  **The  delivery  of  a 
mortgage  by  its  owner  to  one  person  with  instructions  to  deliver 
the  same  to  another  after  the  owner's  death,  is  a  sufficient  de- 
livery to  meet  the  requirement  of  a  valid  gift  inter  vivos." 

Bostwick  v.  Mahaffy,  48  Mich.,  342:  **  Property  put  by  a 
father  in  the  hands  of  a  third  party  to  be  delivered  to  his  daugh- 
ter upon  his  death,  is  sufficiently  appropriated  to  belong  to  her 
after  his  death  occurs." 

Ruiz  V.  Dow,  113  Cal.,  490:  In  this  case  a  deed  of  real 
and  personal  property  was  made  by  a  husband  to  his  wife, 
and  delivered  to  a  third  party  for  her  benefit,  with  instructions 
to  record  it  after  his  decease.  Such  delivery  to  a  third  person 
waa  held  valid  and  sufficient  to  vest  title  in  the  wife  to  all  the 
real  and  personal  property  described  in  the  deed. 

Oreene  v.  Tulare,  52  N.  J.  Eq.,  173:  Deposit  of  bonds  by 
Tulare  with  C.  S.  G.  with  instructions  to  deliver  them  **in  case 
of  my  death*'  to  Miss  U.  P.  and  her  sister  A.  C.  The  ladies  men- 
tioned were  held  entitled  to  the  bonds  after  T's  death.  This  case 
also  cites  the  case  of  Moore  v.  Barton,  46  De  G.  cfe  S.,  517,  where 
the  facts  were  as  follows:  A  Miss  Darton  loaned  to  Moore  (the 
plaintiff)  £100,  and  he  signed  the  following  document :  **  Received 
of  Miss  Darton,  for  the  use  of  Anna  Dye,  £100,  to  be  paid  her  at 
MHss  Darton 's  death,  but  the  interest  at  four  per  cent,  to  be  paid 
to  Miss  Darton.'*  Underneath  the  same  was  written,  **I  approve 
the  above.  Betty  Darton.'*  This  document  was  given  to  MSss 
Darton.  The  money  was  not  paid  her  in  her  lifetime.  Held 
by  Vice-Chancelor  Knight  Bruce  that  Moore  was  a  trustee  for 
Anna  Dye,  for  £100. 

Wyhle  V.  McPherson,  52  Ind.,  393 :  Delivery  by  a  father  of 
certain  bonds  to  a  third  person  with  instructions  to  give  the 
bonds  to  certain  children  upon  the  father's  death.  The  trust  was 
upheld. 

Blanchard  v.  Sheldon,  43  Vt.,  512:  **The  defendant's  testatrix 
in  her  lifetime  delivered  to  Henry  L.  Sheldon  $300  and  took  a 
writing  as  follows :  *  For  value  received  I  promise  to  pay  Auretta 
Ballou  three  hundred  dollars  with  annual  interest,  on  demand, 
if  she  called  for  it  before  she  deceased,  if  not,  to  be  paid  to 
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Daniel  M.  Blanchard,  by  her  order.     (Signed)  Henry  L.  Shel- 
don.   Miranda  Hines.' 

'*This  paper  she  retained  and  it  was  with  her  other  papers 
at  her  decease,  and  she  had  collected  no  part  of  said  amount. 
Her  intention  was  in  taking  this  paper  to  have  it  drawn  so  that 
said  Daniel  would  have  whatever  she  should  not  use  of  the  $300. 
Heidi  That  the  $300  became  vested  in  said  Daniel,  subject  to 
be  defeated  only  by  said  Aurilla's  taking  some  further  action 
in  regard  to  it ;  and  she  never  having  taken  any,  the  transaction 
can  be  held  as  a  gift  inter  vivos,' ^ 

On  page  514  of  the  opinion  Judge  Ross  says : 

*  *  The  delivery  in  a  donatio  causa  mortis  may  be  to  a  third  per- 
son to  hold  in  trust  for  the  beneficiary,  as  was  held  in  Caldwell, 
Admr.,  v.  Renfrew,  33  Vt.,  213,  and  Way  v.  Emery,  not  yet  re- 
ported. So  a  gift  inter  vivos  may  be  delivered  to  a  third  person 
to  hold  for  the  donee.  To  constitute  a  valid  gift  inter  vivos, 
there  must  be  both  a  delivery  of  the  gift  by  the  doner  to  the 
donee,  or  to  some  one  for  the  donee,  and  an  acceptance  by  the 
donee.  In  this  case  there  was  a  delivery  of  the  $300  by  the  donor 
to  Henry  L.  Sheldon,  for  the  plaintiff.  The  law  presumes  the 
acceptance  of  a  gift  by  the  donee  when  it  is  unaccompanied  by 
any  condition  to  be  performed  by  the  donee.  Nor  do  we  see, 
upon  principle,  how  a  gift,  if  absolute,  and  delivered  to  a  third 
person  for  the  donee,  but  not  to  be  delivered  to  the  donee  till 
the  happening  of  some  event,  or  if  liable  to  be  wholly  defeated  if 
a  certain  event  occurs,  is  any  the  less  a  valid  gift." 

This  case  is  cited  rather  at  length,  because  it  is  one  of  the 
cases  counsel  relies  upon  as  authority  for  his  general  claim  that 
a  gift  may  be  made  upon  condition.  It  will  be  noticed,  however, 
that  the  judge  delivering  the  opinion  calls  particular  attention 
to  the  fact  that  the  delivery  of  the  gift  was  to  a  third  person,  for 
the  benefit  of  the  donee,  and  that  the  third  person  or  trustee 
held  possession  of  the  money  until  all  conditions  had  been  com- 
plied with. 

Davis  V.  Ney,  125  Mass.,  590 :  A  depositor  in  a  savings  bank 
delivered  her  bank  book,  accompanied  by  an  assignment  of  her 
deposits  to  B.,  upon  an  oral  agreement  that.B.  should  draw  for 
her  what  money  she  wanted  during  her  lifetime,  and  pay  the 
balance,  if  any,  left  at  her  death  to  her  son.    In  pursuance  of 
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this  agreement  B.  paid  to  A.  certain  sums  of  money  before  her 
death,  and  the  balance  remaining  after  her  death  he  paid  to  her 
son.  Held :  That  the  delivery  and  assignment  to  B.  constituted 
a  valid  gift. 

Kendrick  v.  Ray,  173  Mass.,  305:  **A  trust  which  has  been 
established  in  favor  of  B.  in  the  proceeds  of  a  policy  of  insur- 
ance on  the  life  of  C.  payable  'to  and  for  the  sole  and  sepa- 
rate use  and  benefit  of  A.,  trustee/  is  not  inoperative  as  an  at- 
tempted testamentary  disposition  of  property  by  C." 

The  foregoing  cases  all  have  the  incident  of  a  delivery  to  a 
third  person  as  trustee  for  beneficiaries  named.  The  following 
cases  cited  by  counsel  for  Mrs.  Vincent  illustrate  the  creation 
of  a  trust  in  the  donor  himself: 

Bay  V.  Simmons,  11  R.  I.,  266 :  B.  deposited  in  a  savings  bank 
certain  moneys  in  his  own  name  as  trustee  for  R.  B.  gave  the 
bank  book  to  R.,  who  returned  it  to  B.,  in  whose  control  it  re- 
mained. Held :  that  the  trust  was  completely  constituted.  Held, 
further,  that  the  trust  being  constituted,  the  fact  that  it  was 
voluntary,  was  no  reason  for  refusing  relief.  To  constitute  a 
trust  it  is  enough  if  the  owner  of  property  conveys  it  to  another 
in  trust,  or  if  the  owner  of  personalty  unequivocally  declare, 
either  in  writing  or  orally,  that  he  holds  it  in  praesenii  in  trust 
for  another. 

Scrivens  v.  North  Easton  Savings  Bank,  166  Mass..  255,  is 
like  the  Rhode  Island  ease,  the  controversy  being  over  a  deposit 
by  **A.  in  trust  for  B.,  payable  in  case  of  my  death  to  B." 

Branch  v.  Byrd,  15  N.  C,  142:  The  court  in  this  case  con- 
strued an  informal  deed  of  slaves,  wherein  a  life  estate  therein 
was  renewed  in  the  grantor  and  held  that  the  intention  to  pass 
the  chattels  in  absolute  property  to  the  donees,  immediately  upon 
the  execution  of  the  deed  was  explicitly  declared,  there  was  no 
condition  in  the  gift;  the  gift  was  of  the  slaves  subject  to  a  life 
estate  reserved. 

But  the  case  most  nearly  sustaining  the  contention  of  counsel 
for  Mrs.  Vincent  is  Schollmier  v.  Schoendelen,  78  Iowa,  426,  in 
which  the  facts  were  as  follows: 

**  Plaintiff's  intestate  had  a  deposit  in  a  bank  evidenced  by 
entries  in  her  pass  book.    At  the  end  of  the  account  she  procured 
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the  cashier  to  write  as  follows:  *Pay  to  S.  and  H.  all  of  the 
within  deposit  after  my  decease/  and  signed  her  name  thereto. 
After  this  she  neither  deposited  any  more  money  nor  drew  upon 
the  deposits  already  made.  Subsequent  to  the  assignment,  and 
before  her  death,  the  bank  book  was  in  the  possession  of  S.  and 
H.,  and  after  her  death  they  drew  the  money.  Held :  1.  That 
the  writing  was  in  terms  a  full  assignment  of  the  amount  shown 
by  the  book  to  be  due  at  the  time  it  was  made,  and  not  of  the 
amount  which  should  be  due  at  the  death  of  the  assignor,  and 
that  if  it  was  treated  by  the  assignor  as  a  completed  transaction 
it  passed  a  present  interest  in  the  bank  account,  and  was  not 
vulnerable  to  the  objection  that  it  was  of  a  testamentary  char- 
acter, and  therefore  void,  because  not  executed  in  the  manner 
provided  by  law  for  such  instruments.  2.  The  assignment  in 
such  case  having  been  of  the  whole  deposit,  and  the  bank  having 
had  notice  thereof,  and  having  a  rule  that  deposits  evidenced  by 
a  bank  book  could  be  drawn  out  only  upon  the  production  of  the 
book — Held :  That  if  the  book  was  delivered  by  the  assignor  to  the 
assignees  for  the  purpose  of  perfecting  the  assignment,  it  be- 
came irrevocable,  and  bound  the  bank  to  hold  the  deposit  for 
payment  to  the  assignees  upon  the  death  of  the  assignor." 

In  the  opinion  Judge  Robinson,  who  decided  the  case,  distin- 
guishes it  from  the  case  of  Basket  v.  Hassell,  107  U.  S.,  602,  and 
as  the  latter  case  is  much  relied  upon  by  counsel  for  the  adminis- 
trator in  this  case,  it  is  proper  to  quote  what  Judge  Robinson 
says  on  page  430  of  his  opinon  about  the  Basket  case : 

''It  is  contended  on  the  part  of  appellee  that  the  assignment 
was  so  drawn  as  to  be  revocable,  and  the  case  of  Basket  v.  Has- 
sell,  107  U.  S.,  602,  is  cited  as  sustaining  that  position.  In  that 
case  a  certificate  of  deposit  was  endorsed  by  its  owner  during  his 
last  sickness  as  follows:  *Pay  to  Martin  Basket,  of  Henderson, 
Kentucky,  no  one  else;  then  not  till  my  death.  My  life  seems 
to  be  uncertain.  I  may  live  through  this  spell.  Then  I  will 
attend  to  it  myself.  H.  M.  Chancy.'  After  making  this  en- 
dorsement Chaney  delivered  the  certificate  to  Basket,  and  died. 
The  court  speaks  of  this  transaction  as  being,  in  substance,  not 
t^u  assignment  of  the  fund  on  deposit,  but  a  check  upon  the  bank 
against  a  deposit,  which,  as  is  shown  by  all  the  authorities,  and 
upon  the  nature  of  the  case,  can  not  be  valid  as  a  donatio  mortis 
causa,  even  where  it  is  payable  in  praesenti,  unless  paid  or  ac- 
cepted while  the  donor  is  alive.  But  there  is  a  marked  difference 
between  the  effect  of  the  endorsement  in  that  case  and  the  assign- 
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ment  in  this.  While  in  that  case  the  endorsed  certificate  was 
delivered,  yet  the  language  of  the  endorsement  showed  clearly 
that  it  was  not  to  take  effect  in  case  the  endorser  recovered.  As 
stated  by  the  court,  the  donor  attached  to  his  endorsement  and 
delivery  a  condition  precedent  which  must  happen  before  it  be- 
came a  gift.  In  this  case  the  conditions  related  to  the  time  when 
the  interest  transferred  might  be  enjoyed,  and  not  to  its  trans- 
fer." 

Now  let  us  see  if  the  case  at  bar  squares  itself  with  this  Iowa 
ease.    To  construe  the  transaction  we  must  consider  its  elements. 

There  were  three  things  done  by  Miller  on  April  14,  1898; 
first,  he  gave  Mrs.  Vincent  his  note  for  $2,000  payable  to  her 
order  five  years  after  date,  with  interest  at  six  per  cent. ;  second, 
he  assigned  the  policies  to  her  and  delivered  them  to  her ;  third, 
he  executed  the  agreement  which  is  above  set  out  in  full.  It  is 
not  claimed  that  these  three  things  were  done  in  the  order 
named,  but  that  these  three  things  done  were  parts  of  one  trans- 
action and  must  be  construed  together.  The  promissory  note 
given  is  an  important  element  in  the  matter.  It  gives  a  com- 
mercial aspect  to  the  affair  which  can  not  be  overlooked.  The 
assignment  and  delivery  of  the  policies,  taken  in  connection  with 
the  note,  which  was  to  become  due  on  a  day  fixed,  is  fully  ex- 
plained by  the  statement  that  the  policies  were  collateral  to  the 
note.  Had  there  been  no  note  given,  the  assignment  and  delivery 
of  the  policies  taken  in  connection  with  the  written  agreement 
could  be  construed  as  consummating  and  perfecting  a  gift. 
Delivery  is  necessary  to  a  valid  gift  and  realizing  this  counsel 
for  Mrs.  Vincent  has  urged  strongly  that  the  assignment  and 
delivery  of  the  policies  to  ^Irs.  Vincent  was  for  the  purpose  of 
perfecting  the  gift;  that  thereby  a  gift  in  praesenii  was  made, 
the  conditon  attached  as  to  Miller's  dying  first  relating  only  to 
the  time  when  the  interest  transferred  might  be  enjoyed  and 
not  to  its  transfer. 

We  think  the  transaction  should  not  be  construed  so  favor- 
ably for  the  claim  of  a  gift.  It  has  been  said  by  a  judge  of  the 
hiupreme  Court  of  this  state  that  '* gifts''  inter  vivos,  like  gifts 
causa  mortis,  are  watched  with  caution  by  the  courts,  and  to 
support  them  clear  and  convincing  evidence  is  required."    Flan- 
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ders  V.  Blandy,  45  0.  S.,  108.  The  mere  fact  that  Miller  de- 
livered the  policies  to  Mrs.  Vincent  and  that  she  had  possession 
of  them  after  his  death,  raises  no  presumption  in  favor  of  a  gift. 
Nor  is  the  testimony  introduced  as  to  the  relation  of  the  parties 
and  the  statements  made  by  Miller  at  the  time  *' clear  and  con- 
vincing proof"  that  these  policies  were  assigned  and  delivered 
to  Mrs.  Vincent  with  the  intention  that  thereby  he  completed  a 
gift  in  prctesenti  to  her.  The  intention  to  make  a  gift  requires 
no  such  oral  testimony  to  prove  it;  it  is  shown  by  the  writing. 
The  point  in  controversy  is  whether  a  gift  really  was  made  and 
fnlly  consummated.  All  the  evidence  must  be  considered.  The 
loan  of  money  the  giving  of  a  note  and  the  statement  in  the  agree- 
went  itself  that  Miller  *'as  collateral  security  has  assigned  the 
following  life  insurance  policies  to  Mrs.  Ida  M.  Vincent,"  has 
more  convincing  force  with  us  than  such  statements  of  witnesses 
and  we  conclude  that  in  this  case  there  has  been  a  failure  to 
prove  that  the  delivery  of  the  policies  was  a  delivery  of  a  gift. 

This  conclusion  is  further  warranted  by  the  language  of  the 
agreement,  bearing  in  mind  all  the  time  that  Mrs.  Vincent  held 
Miller's  note.  Upon  this  view  of  the  matter  we  adopt  the  con- 
tention of  counsel  for  the  administrator,  which  is  as  follows : 

The  meaning  of  the  contract  is  that  Mrs.  Vincent  loans  $2,000 
to  Miller;  he  gives  her  his  note  therefor  and  pledges  the  policies 
as  collateral  security  for  the  payment  of  the  note.  Then,  intend- 
ing to  give  her  the  policies,  Miller  adds  that  if  he  dies  first  she 
shall  have  them.  To  this  business  transaction  a  gift  was  added, 
but  to  make  the  gift,  Miller  adds  in  the  contract  that  if  he  dies 
first  **the  policies  shall  be  hers."  The  very  nature  of  the  trans- 
action is  such  that  he  could  have  no  other  intent  than  to  make 
her  a  gift  at  the  time  of  his  death.  The  contract  gave  to  Mrs. 
Vincent  the  legal  title  to  the  policies  and  left  Miller  the  equity 
of  redemption  and  the  provision  in  regard  to  her  having  the 
policies  at  his  death  was  simply  to  transfer  to  her  his  equity  if 
the  debt  was  not  paid  prior  to  his  death.  There  was  no  present 
giving  of  the  policies;  the  languaj?e  of  the  agreement  looks  en- 
tirely to  the  future.  Being  a  promise  to  give  and  not  a  gift  in 
praesenti,  and  the  promise  to  be  fulfilled  at  the  donor's  death,  it 
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is  testamentary  in  character  and  void.  Baskei  v.  Hassd,  107  U. 
S.,  602. 

Having  reached  this  conclusion  with  reference  to  the  claims 
urged  by  counsel  for  Mrs.  Vincent,  it  is  unnecessary  to  consider 
the  questions  raised  by  the  administrator  as  to  the  rights  of 
creditors  of  MiUer's  estate.  There  being  no  valid  gift  to  Mrs. 
Vincent,  the  fund  in  controversy  should  be  paid  over  to  the 
administrator,  and  decree  may  be  drawn  accordingly. 

Judgment  for  defendant,  Norton  T.  Horr,  administrator. 


PAROL  EVIDENCB  IN  EXPLANATION  OP  ORCUMSTANatS 

SURROUNDING  A  CMITKACT. 

Circuit  Court  of  Cuyahoga  County. 

The  Cheboygan  Dredoe  &  Dock  Company  v.  L.  P.  A  J.  A. 

Smith,  Partners. 

Decided,  February  16,  1903. 

Parol  Evidence — Custom  Among  Contractors  Admissible, 

In  an  action  brought  by  a  sub-contractor  to  recover  an  amount  claimed 
to  be  due  under  a  written  contract,  parol  evidence  of  a  custom 
among  contractors  by  which  the  sub-contractor  assumes  the  bur- 
den of  prc^vlding  board,  conveyances,  etc.,  for  agents,  engineers  and 
surveyors  of  the -one  for  whom  the  principal  contractor  Is  doing 
the  work.  Is  admissible  In  evidence,  not  to  vary  the  written  con- 
tract, but  to  explain  the  surrounding  facts  and  circumstances  under 
which  the  contract  was  made. 

A.  W.  Lamson,  for  plaintiff  in  error. 
Goulder,  Holden  &  M<isten,  contra. 

Hale,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Error  to  court  of  common  pleas. 

On  the  31st  day  of  December,  1892,  the  defendants  entered 
into  a  contract  with  the  United  States,  whereby  they  undertook 
to  excavate  a  ship  channel  of  a  certain  depth,  at  the  mouth  of 
the  Detroit  river.     The  contract  contains  specific  specifications 
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as  to  the  work  to  be  done  and  the  manner  in  which  it  was  to  be 
done,  and,  among  other  things,  contains  the  following : 

*  *  The  order  of  the  work  will  be  determined  by  the  United  States 
agent  in  charge,  and  his  instructions  shall  be  observed  by  the 
contractor  and  his  employees.  When  required  by  the  U.  S. 
agent  in  charge,  the  contractor  shall,  without  additional  compen- 
sation, furnish  all  necessary  labor,  materials  and  appliances  for 
placing  and  replacing  suitable  stakes  and  buoys  for  use  in  mak- 
ing surveys  for  estimates^  and  for  marking  the  channel.  He 
shall  also,  without  additional  compensation,  furnish  the  use  of 
B  tug  when  needed  for  towing  the  sounding  rafts  or  scows,  con- 
veying engineers,  inspectors,  and  other  employees  of  the  United 
States,  and  generally  for  all  purposes  connected  with  the  in- 
spection and  supervision  of  the  work.  When  required  by  the 
U.  S.  engineer  in  charge,  all  agents  or  inspectors  of  the  United 
States  employed  on  or  about  the  work  shall  have  meals  and  sleep- 
ing accommodations  furnished  by  the  contractor  at  a  reasonable 
price,  approved  by  the  U.  S.  engineer  in  charge,  and  paid  for 
by  the  United  States." 

On  or  about  the  15th  of  March,  1894,  the  defendants  entered 
into  a  contract  with  the  plaintiffs  as  follows : 

''Memorandum  op  Agreement  Made  this  15th  day  of  March, 
A.  X),  1894,  by  and  between  L.  P.  &  J.  A.  Smith,  party  of  the 
first  part,  and  the  Cheboygan  Dredge  &  Dock  Company,  party 
of  the  second  part. 

**  WITNESSETH :  That  the  party  of  the  second  part  hereby 
agrees  to  dig  and  remove,  for  the  said  party  of  the  first  part, 
three  hundred  and  fifty  thousand  (350,000)  cubic  yards  of  ma- 
terial from  what  is  known  as  Bar  Point,  being  '  The  Eighth  Sec- 
tion of  the  Ship  Channel  20  and  21  feet  deep,  connecting  waters 
of  the  Great  Lakes  between  Chicago,  Duluth  &  Buffalo.'  The 
aforesaid  excavation  is  to  be  made  in  conformity  with  the  con- 
tract said  party  of  the  first  part  have  with  the  United  States 
Government  under  date  of  December  31st,  1892,  for  the  excava- 
tion and  removal  of  material  from  said  eighth  section  of  said 
ship  channel. 

*'Said  party  of  the  second  part  is  to  commence  digging  on  or 
before  the  fifteenth  day  of  May,  1894,  and  to  continue  working 
with  at  least  one  dredge,  until  the  whole  quantity  herein  specified 
has  been  excavated  in  accordance  with  the  afore-mentioned  con- 
tract. 

*'For  the  above  work  party  of  the  first  part  is  to  pay  the  party 
of  the  second  part  at  the  rate  of  sixteen   (16)  cents  per  cubic 
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yard,  scow  measurement.  Said  payments  to  be  made  in  accord- 
i^nce  with  the  estimates  furnished  by  the  United  States  Govern- 
ment, and  as  soon  as  said  party  of  the  first  part  receive  pay  for 
same. 

Party  of  the  second  part  hereby  agrees  to  abstain  from  doing 
any  work  in  Cleveland  or  vicinity,  and  further,  agrees  to  abstain 
from  assisting  anyone  else,  to  do  any  work  in  Cleveland  or 
vicinity. 

*Mn  Witness  Whereof,  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  first  above  written. 

**L.  P.  &  J.  A.  Smith, 
The  Cheboygan  Dredge  and  Dock  Co., 

By  CoNBAD  Starke." 


This  action  was  prosecuted  in  the  court  of  common  pleas  by 
the  plaintiff  in  error  to  recover  of  the  defendants  a  sum  claimed 
to  be  due  it  under  this  last  contract  and  for  work  performed 
thereunder. 

The  defendants  in  error  denied  that  there  was  any  amount 
due  the  plaintiff  at  the  time  of  the  commencement  of  the.  action. 
The  real  controversy  between  the  parties  was,  whether  or  not 
the  plaintiff  in  error  should  bear  its  proportion  of  the  expenses 
provided  for  in  the  specifications  above  quoted,  which  the  de- 
fendants in  error  agreed,  in  its  contract  w^ith  the  United  States, 
to  bear.  The  contract  between  the  plaintiffs  and  the  defendant 
did  not  specifically  provide  upon  that  subject,  and,  on  the  trial, 
evidence  was  offered,  ana  permitted  to  go  to  the  hjrv  ovpr  the 
objections  of  the  plaintiff  in  error,  tending  to  show  a  custom 
between  contractors  and  sub-contractors  to  the  effect  that  the 
sub-contractor  should  bear  the  proportion  of  such  expenses 
which  the  work  performed  by  the  sub-contractor  bore  to  the  en- 
tire work  to  be  done. 

The  bill  of  exceptions  does  not  contain  all  the  testimony  of- 
fered on  the  trial.  It  is  insisted,  however,  that  the  court  erred 
m  permitting  this  testimony  to  go  to  the  jury,  first,  on  the 
ground  that  no  custom  was  pleaded  by  the  defendant;  and  sec- 
ond, that  a  contract  can  not  be  varied  or  added  to  by  the  proof 
of  such  custom.  For  the  purpose  for  which  this  custom  was 
sought  to  be  established  by  the  evidence,  it  is  quite  clear  that  it 
was  not  essential  that  it  be  pleaded.    It  is  also  clear  that  if  its 
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purpose  was  simply  to  vary  or  add  to  the  written  contract,  it 
would  be  incompetent ;  but  such  was  not  its  pnrj>ose. 

It  was  competent  to  bring  before  the  jury  the  circumstances 
surrounding  the  parties  and  the  conditions  under  which  the  con- 
tract was  made,  and  to  enable  the  jury  to  rightfully  interpret 
the  contract  signed  by  the  parties. 

Without  attempting  to  recite  the  authorities  cited  by  the  par- 
ties upon  thvs  proposition,  most  of  which  have  been  reviewed  by 
us,  we  hold  that  this  testimony  for  the  purposes  for  which  it  was 
oflfered,  was  competent  and  that  there  was  no  error  in  its  admis- 
sion. Possibly,  some  of  the  questions  submitted  were  somewhat 
objectionable,  but,  in  that  regard,  we  see  no  substantial  error 
for  which  the  judgment  should  be  reversed.  These  results  apply 
to  all  objections  made  to  the  testimony  offered  upon  this  subject. 

There  was  no  substantial  error  for  which  the  judgment  should 
be  reversed,  in  the  rulings  of  the  court  upon  the  admission  or 
exclusion  of  evidence  and,  if  this  evidence  was  competent,  the 
charge  of  the  court  was  unobjectionable  and  fairly  covered  the 
issues  submitted  upon  this  point. 

Whether  the  testimony  offered  and  permitted  to  go  to  the 
jury,  was  sufficient  to  establish  the  custom  claimed  by  the  de- 
fendants in  error  with  such  certainty  as  to  be  available  to  them, 
is  not  now  before  the  court,  as  the  bill  of  exceptions  does  not  con- 
tain the  entire  testimony. 

There  was  no  error  in  giving  to  the  defendants  in  error  under 
the  issues,  the  opening  and  closing  of  the  case  on  the  trial. 

This  case  has  been  twice  tried  before  the  court  of  common 
pleas,  with  the  same  ruling  of  the  trial  court  as  to  the  compe- 
tency of  this  evidence ;  and  even  if  it  were  doubtfully  competent, 
we  believe  it  better  that  this  should  be  determined  finally  by 
the  Supreme  Court  before  further  expense  is  made  in  the  trial 
of  the  case. 

It  would  seem  that  the  whole  merits  of  the  case  turn  upon  the 
proposition  made,  and  the  rights  of  the  parties  will  be  finally 
determined  when  the  Supreme  Court  has  settled  the  compe- 
tency of  this  testimony. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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AUTHOMTY  OF  APPELLATE  COUKT  TO  MOMT  Y  A  JUDGMENT 

THE  INTEILEST  OP  JUSTICE. 


Court  of  Appeals  for  Hamilton  County. 
Simon  IIubig  y.  Kiewitt  &  Frederick. 

Decided,   March   29,   1915. 

Court  of  Appeals — May  Modify  a  Judgment  in  the  Interest  of  Justice — 
Section  J1S64, 

Where  Justice  can  best  be  .««erved  by  modifying  or  correcting  a  Judg- 
ment which  has  been  taken  to  an  appellate  court,  this  will  be 
done  and  the  Judgment  as  so  modified  will  be  affirmed. 

W.  A.  Rinckhoff  and  Philip  &  S.  C,  Roeitinger,  for  plaintiff 
in  error. 

C.  B,  Matthews^  George  B.  Goodhari  and  Harry  T.  Klein,  con- 
tra. 

KiNKADE,  J. 

The  defendants  in  error  brought  an  action  in  the  court  of 
common  pleas  against  the  plaintiff  in  error  to  recover  the  con- 
tract price  for  the  sale  of  a  one-third  interest  in  a  mercantile 
business;  also  to  recover  damages  arising,  as  they  claimed,  by 
reason  of  a  loss  to  them  sustained  by  the  operation  of  the  busi- 
ness while  awaiting  the  incorporating  of  a  company  to  take  over 
the  mercantile  business  with  respect  to  which  the  contract  of 
sale  arose,  and  also  to  recover  damages  by  reason  of  the  in- 
ability of  the  defendants  in  error  to  secure  one-third  of  the 
capital  stock  of  the  corporation  so  to  be  formed,  which  corpora- 
tion, it  was  alleged,  had  never  been  formed  because  of  the  oppo- 
sition thereto  by  the  plaintiff  in  error  here. 

The  plaintiff  in  error  admitted  the  making  of  an  oral  con- 
tract between  himself  and  tlie  defendants  in  error,  covering  the 
purchase  of  a  one-third  interest  in  the  mercantile  business  re- 
ferred to.  but  averred  that  the  contract  was  different  in  terms 
from  that  set  forth  in  the  petition.  He  further  averred  that 
after  the  contract   had  been   entered   into  in  the  form  as  he 
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claimed,  that  the  parties  had  entered  into  another  agreement, 
which,  in  effect,  modified  the  first  agreement  and  which  con- 
templated a  transfer  of  the  mercantile  business  that  was  the 
subject-matter  of  the  contract  to  still  another  corporation  to 
be  formed  by  the  consolidation  of  certain  existing  companies; 
that  he  had  performed  all  of  his  obligations  under  the  modified 
contract,  but  that  the  defendants  in  error  had  defaulted  thereon 
and,  by  reason  of  their  default,  he  had  been  unable  to  secure 
$5,000  of  the  capital  stock  of  the  last  named  consolidated  com- 
pany which  was  to  come  to  him  under  the  modified  agreement, 
and  on  this  account  he  had  sustained  a  loss  of  $7,500,  his  claim 
being  that  this  would  have  been  the  market  value  of  the  fifty 
shares  of  the  capital  stock  of  the  consolidated  company  which 
the  parties  had  contracted  he  should  have. 

The  answer  denied  all  of  the  allegations  of  the  petition  as 
made,  and  presented  the  claim,  as  I  have  stated,  in  the  way  of 
a  cross-petition  on  which  the  plaintiff  in  error  prayed  for  judg- 
ment for  $7,500.  By  reply  the  allegations  of  the  answer  and 
the  cross-petition  were  denied. 

The  case  was  tried  to  a  jury  and  resulted  in  a  verdict  of 
one  cent  in  favor  of  the  defendants  in  error.  This  verdict  was 
set  aside  by  the  trial  court  and  a  new  trial  granted.  Upon  the 
second  trial  the  jury  returned  a  verdict  in  favor  of  the  defend- 
ants in  error  and  against  the  plaintiff  in  error  for  $2,375.96, 
upon  which  judgment  was  entered.  Thus  in  a  proceeding  to 
reverse  the  judgment  entered  upon  this  last  verdict,  numerous 
alleged  errors  are  called  to  our  attention. 

An  examination  of  the  record  discloses  more  uncertainty 
and  confusion  with  respect  to  amounts  and  tlie  terms  of  the 
contracts  between  the  parties  than  we  have  ever  seen  in  any 
case  that  has  been  in  this  court.  Tt  would  be  impossible  to  put 
into  any  record  evidence  more  contradictory  than  is  in  this 
record,  and  we  think  it  would  he  difficult,  even  if  one  were  to 
set  about  it  purposely  so  to  do,  to  state  numerous  amounts  in  a 
more  confusing  and  conflicting  form  than  is  manifest  in  the 
record  in  this  case.  The  figures  repeatedly  given  by  the  various 
witnesses  are  representing  the  items  of  assets  and  liabilities  are 
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seldom  twice  mentioned  as  the  same  amounts.  Each  side  under- 
took to  establish  the  terms  of  the  contract,  but  we  think  the 
evidence  on  each  side  left  the  case  in  great  doubt  and  un- 
certainty and  in  a  form  most  difficult  for  consideration  by  any 
ordinary  jury.  Every  member  of  this  court  has  served  as  a 
conunon  pleas  judge  and  none  of  us  recall  ever  having  any 
case  tried  before  us  that  was  more  difficult  to  state  clearly  and 
sufficiently  to  a  jury  than  this,  taking  into  account  the  various 
negotiations  of  the  parties  and  their  conduct  with  respect  to 
the  subject-matter  of  the  suit  before  tliey  finally  disagreed  and 
found  it  necessary  to  go  into  court  to  adjust  their  rights. 

It  is  not  difficult  to  sustain  some  of  the  claims  of  error  urged 
upon  our  consideration  by  counsel  for  the  plaintiff,  but  to  do 
this  by  no  means  furnishes  a  satisfactory  basis  upon  which  to 
decide  the  case.  The  action  has  been  twice  tried  with  the  re- 
sults as  stated.  Several  years  have  elapsed  since  the  transac- 
tions took  place.  It  is  important  to  all  that  the  litigation  be 
closed  without  further  delay,  if  this  can  be  accomplished  with- 
out doing  injustice  to  any  of  the  parties.  The  power  of  this 
court,  and  its  duty  as  well,  under  circumstances  such  as  attend 
this  case,  are  clearly  indicated  in  Section  11364,  General  Code. 
While  unnecessary  to  supplement  this  direct  enactment  of  the 
Legislature  on  the  subject,  we  nevertheless  call  attention  to  the 
following  general  statement  of  the  law  found  in  11  Enc.  Plead. 
&  Prac,  1068,  which  reads  as  follows : 

*'An  appellate  court  is  vested  wnth  the  amplest  power  to 
suit  its  judgment  to  the  exigencies  of  each  case  that  comes  be- 
fore it,  or  to  make  its  judgment  effectively  yield  justice  to  the 
parties  whose  interests  are  involved.  Accordingly,  an  appellate 
court  may  modify  or  correct  a  judgment  brought  before  it." 

We  have  read  all  the  evidence  with  great  care,  have  examined 
the  briefs  of  counsel  on  both  sides,  and  have  devoted  to  the  case 
an  unusual  amount  of  time  in  its  consideration.  It  is  not  prac- 
ticable, within  the  rea.sonable  limits  of  an  opinion,  to  set  forth 
our  views  in  detail  with  respect  to  the  various  features  of  the 
case  and,  therefore,  we  have  determined  to  state  only  our  con- 
clusion.   It  is,  that,  under  the  evidence  manifest  in  the  record. 
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substantial  justice  will  be  accomplished  by  modifying  the  judg- 
ment of  the  court  of  common  pleas  by  reducing  the  amount 
thereof  to  $1,000  as  of  the  date  of  the^  judgment  there  ren- 
dered, and  the  judgment,  as  thus  modified,  will  be  affirmed. 
Richards,  J.,  and  Chittenden,  J.,  concur. 


WAIVER  OF  BUILDING  CONTRACT  GUARANTY. 

Court  of  Appeals  for  Hamilton  County. 
Love,  Piket  &  Nulsen  Co.  v.  Estella  Jerome. 

Decided,  March  9,  1916. 

Building  Contracts — Insistence  on  Compliance  with  Specifications — 
Amounts  to  a  Waiver  of  Guaranty,  When, 

Where  a  building  contractor  proposes  to  comply  with  his  guaranty, 
but  in  order  to  do  so  must  disregard  an  impossible  provision  of 
the  specifications,  the  owner  by  insisting  on  compliance  with  the 
specifications  waives  the  guaranty. 

Littlcford,  James,  Ballard  &  Frost,  for  plaintiff  in  error. 
Carl  Lehmann  and  Pogiie,  Hoffheimer  &  Pogue,  contra. 

Sayre,  J. 

Plaintiff  in  error,  after  the  contract  had  been  made  and  en- 
tered into  and  the  work  commenced,  discovered  that  the  rooms 
could  not  be  heated  to  the  required  temperature  if  the  plans  and 
specifications  were  complied  with.  So  it  undertook  to  install  a 
heating  system  not  in  accordance  with  the  plans  and  specifica- 
tions. Upon  discovery  of  this  change  the  owner  demanded  to 
know  the  reason  therefor,  and  was  informed  of  all  the  facts  and 
that  the  change  would  not  be  any  more  expensive  to  her.  She 
thereupon  directed  the  contractor  to  furnish  the  heating  system 
called  for,  according  to  the  plans  and  specifications,  which  was 
done. 
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We  have  no  quarrel  with  the  principle  announced  in  Cameron- 
Eawn  Realty  Co.  v.  Albany,  207  N.  Y.,  377 ;  Lake  View  City  v. 
MaoRitchie,  134  lU.,  203. 

The  plaintiff  in  error  having  agreed  to  heat  the  rooms  to  a 
temperature  of  seventy  degrees  P.  H.  during  the  coldest  winter 
weather  with  water  not  over  one  hundred  and  eighty  degrees 
was  bound  to  do  so  under  the  contract. 

If  the  heating  apparatus  had  been  installed,  without  question 
between  the  owner  and  contractor,  in  strict  compliance  with  the 
specifications  and  it  would  not  have  heated  the  rooms  as  re- 
quired, then  the  case  would  have  been  clearly  controlled  by  the 
rule  announced  in  the  two  cases  above  referred  to.  But  beyond 
question  there  is  in  the  case  under  consideration  a  different  state 
of  facts  from  those  reported  in  those  cases.  In  our  <*ase  the 
contractor  undertook  to  furnish  the  equipment  which  would  have 
supplied  the  required  temperature.  It  undertook  to  comply  with 
its  guaranty,  notwithstanding  the  specifications.  This  important 
fact  is  not  found  in  the  cases  referred  to. 

The  plaintiff  in  error  had  undertaken  to  comply  with  the 
specifications  and  to  furnish  the  required  temperature — an  im- 
possible tadc.  It  could  not  do  both.  It  must  do  one  or  the  other. 
It  chose  to  do  the  essential  thing,  to- wit :  to  install  a  heating  sys- 
tem which  would  furnish  the  required  temperature.  Here  the* 
owner  interfered.  The  same  question  was  then  before  her.  She 
could  not  require  of  the  contractor  an  impossible  thing.  She 
must  elect  to  require  either  a  strict  compliance  with  the  specifi- 
cations and  take  the  chances  of  the  heating  equipment,  con- 
structed according  to  the  specifications,  being  able  to  furnish  the 
required  temperature  or  to  require  that  the  heating  system  be 
installed  so  as  to  furnish  the  required  temperature,  the  plans  and 
specifications  to  the  contrary  notwithstanding.  She  chose  the 
former.    By  such  choice  she  waived  the  latter. 

It  has  been  said  that  the  contractor,  when  it  discovered  that 
the  contract  could  not  be  complied  with,  should  have  refused  to 
go  on  with  it,  or  have  secured  a  modification  of  it.  But  the  con- 
tractor was  bound  to  go  on  with  the  contract  and  had  no  right 
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^0  on  with  it,  and  the  only  modification  which  it 

'ired  was  with  the  consent  of  the  owner  and  she 

ance  with  the  specifications,  which  was  a  refusal 

'•act. 

he  court  of  common  pleas  will  be  reversed, 

^d  to  that  court  for  a  new  trial. 


CONSTRUCTION  OF  A  BUILDING  CONTRACT. 

Circuit  Court  for  Sandusky  County. 

The  Bellevue  Fabmebs  Grain  Compai^y  v.  Simon  Fbonizeb, 
Lester  W.  Dean  and  William  P.  Schmidt.* 

Decided,  April  19,  1912. 

Building  Contracts — Proof  as  to  Any  Waiver  of  Provisions  of  the  Writ' 
ten  Contract  Must  he  Clear  and  Positive — Nature  of  the  Warranty 
Given  hy  the  Contractors  Construed — Damages  for  Failure  to  Com- 
plete the  Work  Within  the  Appointed  Time— Charge  of  Court, 

1.  In  an  action  for  racovery  of  the  balance  of  the  contract  price  for  con- 

struction of  a  grain  elevator,  under  a  contract  which  provided 
that  no  claims  should  be  made  for  extra  work  unless  such  work  was 
done  in  pursuance  of  a  written  order  from  the  party  for  whom  the 
work  was  being  performed,  a  claim  for  extras  having  been  asserted, 
based  on  a  request  for  such  extras  and  their  being  famished  under 
circumstances  which  evidenced  an  expectation  of  payment,  it  is 
error  to  refuse  a  special  charge,  requested  before  argument,  to  the 
effect  that  waiver  of  the  condition  of  the  contract  as  to  extras 
can  only  be  shown  by  evidence  so  clear  and  convincing  as  to  leave 
no  reasonable  doubt  with  reference  thereto. 

2.  The  provision  in  said  contract  to  the  effect  that  the  contractors 

should  indemnify  and  same  harmless  those  for  whom  the  elevator 


^Affirmed  by  the  Supreme  Court  without  opinion,  Fronizer  v.  Bellevue 
Farmers'  Grain  Co,,  90  Ohio  State,  446. 
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was  being  constructed  from  any  injury  or  damage  by  reason  of  fail- 
ure of  the  elevator  or  its  equipment  to  be  servicable  for  the  purpose 
intended,  constituted  an  express  warranty,  and  when  read  in  con- 
nection with  other  provisions  of  the  contract  is  not  open  to  the 
construction  that,  if  the  material  used  and  work  done  were  in 
accordance  with  the  plans  and  specifications  agreed  upon  before  the 
work  was  undertaken,  the  contractors  would  be  relieved  from  re- 
sponsibility for  any  failure  of  the  elevator  to  serve  the  purpose 
Intended. 
3.  It  is  erroneous,  in  such  a  case,  to  direct  the  jury  to  allow  no  damages 
for  failure  to  complete  the  structure  within  the  time  specified, 
if  the  defendants  by  acts,  conduct  or  statements  extended  the 
.  time,  without  regard  to  the  extent  to  which  plaintiffs  were  delayed 
in  their  work  by  such  acts,  conduct  or  statements. 

Allen  Aigler  and  Jesse  Vickery,  for  plaintiff. 
Kinney,  O'Farrell  rf-  Rimelspach  and  Parkhurst  &  Vickery , 
contra. 

WiLDMAN,  J. 

Error  to  the  Court  of  Common  Pleas  of  Sandusky  County. 

The  defendants  in  error  sued  in  the  court  of  common  pleas  as 
the  surviving  members  of  a  partnership  which  formerly  included 
said  defendants  in  error  and  one  M.  W.  Hunt,  now  deceased. 
They  asked  judgment  against  the  plaintiff  in  error  for  the  bal- 
ance of  a  contract  price  for  the  construction  of  a  grain  elevator, 
and  for  certain  extras  for  work  and  materials  rendered  and  fur- 
nished by  them  in  connection  with  said  structure.  The  elevator 
was  constructed  under  a  written  contract  and  a  supplement 
thereto,  the  original  bearing  date  of  June  1st  and  the  supplement 
June  23d,  1909.  The  defendant,  which  was  an  incorporated 
association  of  farmers,  filed  an  answer  and  cross-petition  assert- 
ing various  matters  of  defense  and  counter-claim,  and  asking 
affirmative  relief  in  the  way  of  damages. 

The  essential  points  of  the  controversy  between  the  parties 
may  be  succinctly  stated  as  follows: 

The  plaintiffs  assert  full  performance  of  the  contract  on  their 
part,  and  allege  $2,994.79  as  a  balance  on  the  contract  price  and 
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for  said  extras.  The  defendant  denies  the  performance  of  the 
contract,  alleges  numerous  defects  of  construction,  and  asserts 
by  way  of  defense  as  against  the  claim  for  extras  that  no  order 
for  said  extras  in  writing  was  ever  made  by  the  defendant,  as 
required  by  the  written  contract  in  the  following  terms: 

**A11  necessary  expenses  are  provided  for  by  the  amount  con- 
tracted hereby  to  be  paid  said  party  of  the  first  part,  so  that  said 
amount  will  cover  the  entire  cost  to  said  party  of  the  second 
part.  No  claims  for  extra  work  shall  be  made  unless  the  same 
be  done  in  pursuance  of  a  written  order  from  said  party  of  the 
second  part  and  given  to  said  party  of  the  first  part  prior  to 
the  doing  of  said  extra  work,  or  the  furnishing  of  extra  mate- 
rials." 

The  principal  claims  asserted  by  the  defendant  by  way  of 
counter-claim  are  upon  an  alleged  warranty,  embodied  in  the 
written  contract,  and  a  stipulation  that  the  entire  work  of  con- 
struction should  be  performed  between  the  date  of  the  contract 
and  August  31,  1909.  As  stated  in  the  plaintiff's  petition,  the 
building  was  not  in  fact  completed  and  ready  for  operation  be- 
fore December  6th  of  that  year.  The  contract  contained  a 
provision  that  for  any  delay  not  due  to  certain  specific  causes 
beyond  the  control  of  the  contractors,  after  the  stipulated  date  of 
completion,  the  defendant  company  should  be  entitled  to  $10 
for  each  day  during  such  delay  as  liquidated  damages.  The 
total  amount  of  damages  claimed  by  the  defendant  was  $4,890, 
for  which  the  defendant  asked  judgment. 

The  case  was  tried  to  a  jury  and  resulted  in  a  verdict  for  the 
plaintiff  below  in  the  sum  of  $2,725.95.  The  record  brought  up 
to  us  is  a  very  long  one,  embodying  about  1,000  pages  of  evi- 
dence in  the  bill  of  exceptions,  and  numerous  claims  of  error 
are  made.  It  is  claimed  that  the  verdict  is  not  sustained  by  this 
evidence,  but  our  attention  has  been  called  to  the  fact  that  al- 
though the  certificate  of  the  trial  judge  asserts  that  the  bill  con- 
tains all  the  evidence,  it  lacks  a  written  exhibit  which  appears 
to  have  been  offered  and  received,  and  for  that  reason  we  are 
not  attempting  to  pass  upon  the  weight  of  the  evidence.  It  does 
not  appear  that  this  exhibit  is  not  material  to  such  inquiry. 
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Among  the  numerous  claims  of  error  are  a  few  which  seem 
to  demand  especial  attention  by  reason  of  their  importance,  and 
the  fact  that  especial  emphasis  has  been  placed  upon  them  in 
argument.  I  have  already  referred  to  the  requirement  of  the 
contract  as  to  written  orders  for  extras.  The  plaintiflf  contends 
that  although  no  written  orders  were  given,  these  extras  were 
requested  by  the  defendant  and  furnished  under  such  circum- 
stances as  to  evidence  an  expectation  of  payment.  In  view  of 
the  evidence  bearing  upon  this  point,  at  its  close  and  before 
argument,  the  defendant  among  other  requested  instructions 
asked  the  court  to  give  to  the  jurj'  instruction  No.  10,  which  1 
read: 

* '  You  are  instructed  that  in  order  for  the  plaintiff  to  recover 
for  any  extras  save  and  excepting  those  expressly  admitted  by 
the  defendant  in  open  court,  the  plaintiff  must  show  that  the 
condition  in  the  contract  providing  that  *No  claims  for  extra 
work  shall  be  made  unless  the  same  be  done  in  pursuance  of  a 
written  order  from  said  party  of  the  second  part  and  given  to 
said  party  of  the  first  part  prior  to  the  doing  of  said  extra  work, 
or  the  furnishing  of  extra  materials,'  has  been  waived  by  the 
defendant  and  the  plaintiffs  must  prove  the  waiver  of  the  con- 
dition by  such  clear  and  convincing  evidence  as  to  leave  no  rea- 
sonable doubt  about  the  waiver." 

This  instruction  the  court  refused  to  give.  It  is  our  view  that 
the  defendant  was  clearly  entitled  to  this  instruction  before 
argument,  and  that  it  should  have  been  given,  pursuant  to 
Ashley  v.  Henahan,  56  Ohio  St.,  560,  paragraph  5  of  the  sylla- 
bus. The  refusal  of  the  court  to  give  it  was  reversible  error,  and 
was  not  cured  by  the  giving  of*  a  portion  of  it,  in  substance,  in 
the  general  charge.  That  tlie  action  of  the  court  may  have  re- 
sulted in  prejudice  is  indicated  by  an  express  special  finding  of 
the  jury  that  a  part  of  their  verdict  to  the  amount  of  $316.91 
Was  for  extras  in  excess  of  such  as  were  admitted  by  the  de- 
fendant. 

The  written  contract  sued  upon  contained  the  following  lan- 
guage: 

**Said  party  of  the  first  part  shall  indemnify  and  save  harm- 
less said  party  of  the  second  part  from  all  injury  and  damage 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       156 
1916.]  Sandusky  County. 

by  reason  of  any  failure  of  said  steel  elevator  or  equipment 
thereof  to  be  serviceable  for  the  purposes  intended,  to-wit,  the 
economical  receiving,  handling  and  shipping  of  grain.'' 

This  paragraph,  with  certain  other  expressions  in  the  con- 
tract, and  an  indemnity  bond  executed  in  connection  with  it, 
constituted,  under  our  construction,  an  express  warranty,  and 
as  such  was  not  affected  by  the  fact  that  the  work  was  to  be 
done  and  materials  were  to  be  furnished  by  the  contractors  pur- 
suant to  certain  plans  and  specifications  agreed  upon  by  the 
parties.  The  defendant  contends  that  it  is  an  association  of 
farmers,  unskilled  in  the  construction  of  such  an  elevator,  and 
that  they  made  the  contract  in  reliance  upon  assurances  of  the 
^contractors  that  the  structure,  when  completed  pursuant  to  said 
plans  and  specifications,  would  be  serviceable  to  the«extent  and 
in  the  way  expressed  in  the  contract.  Incidental  to  this  matter 
are  certain  claimed  errors  in  the  refusal  of  the  court  to  permit 
oral  evidence  of  conferences  before  and  after  the  execution  of 
the  contract,  between  a  director  of  the  defendant  company  and 
some  representative  of  the  plaintiffs.  We  incline  to  the  view 
that  the  holding  of  the  court  in  excluding  this  evidence  was 
correct,  for  the  reason  that  the  contract  spoke  for  itself,  and 
it  needed  no  reinforcement  of  this  character.  The  parties  were 
presumed  to  enter  into  the  contract  in  reliance  upon  its  terms. 
The  court,  however,  throughout  the  case  seems  to  have  adopted 
the  contention  of  plaintiff's  counsel,  holding  that  if  the  plaint- 
iffs constructed  the  building  pursuant  to  the  plans  and  specifi- 
cations and  the  other  express  terms  of  the  contract,  it  was  of 
no  consequence  whether  the  elevator  proved  serviceable  for 
the  purposes  intended  and  expressed.  This  is  especially  illus- 
trated in  the  giving  of  plaintiff's  requested  instruction  No.  8, 
and  in  various  expressions  in  the  general  charge.  Without  quot- 
ing this  instruction,  or  these  expressions,  it  is  sufficient  to  say 
that  we  think  that  the  court  fell  into  an  error  in  this  regard. 
Before  entirely  leaving  this  subject  I  should  mention  that  the 
written  contract  between  the  parties  contained  a  provision  as 
follows : 
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**The  whole  of  the  work  provided  for  in  these  specifications 
must  be  done  to  the  full  satisfaction  of,  and  final  acceptance  by 
said  party  of  the  second  part." 

It  is  essential  that  this  stipulation  should  not  be  overlooked 
in  any  consideration  of  the  questions  involving  a  performance  on 
the  one  side  and  acceptance  on  the  other.  Little,  if  any,  force 
seems  to  have  been  given  to  this  important  and  not  unfamiliar 
clause  in  building  contracts  in  the  court's  definition  of  the  rights 
and  obligations  of  the  parties.  Indeed,  as  shown  on  page  1008 
of  the  bill  of  exceptions,  the  judge  said  to  the  jury  that  even  if 
it  is  a  fact  that  the  company  never  did  accept  the  elevator,  that 
fact — 

**will  not  defeat  the  right  of  the  plaintiffs  to  recover,  if  you 
further  fitid  that  the  plaintiff's  firm  completed  said  work,  in 
substantial  compliance  with  the  contract  in  question  in  this  ease ; 
if  it  did,  it  is  entitled  to  recover  the  contract  price." 

In  other  parts  of  the  charge  this  stipulation  in  the  contract 
seems  to  have  been  overlooked.  Before  argument,  an  instruc- 
tion, No.  5,  asked  by  the  defendant,  which  bears  on  this  matter, 
was  refused.    This  instruction  reads  as  follows: 

*  *  The  contract  between  the  parties  to  this  action  provides  that 
*the  whole  of  the  work  provided  for  in  these  specifications  must 
be  done  to  tlie  full  satisfaction  of,  and  final  acceptance  by  said 
party  of  the  second  part,'  and  before  the  plaintiffs  can  recover 
in  this  action  they  must  show  that  they  have  completed  the  con- 
struction of  this  elevator  and  the  equipment  substantially  in 
accordance  with  the  plans  and  specifications,  unless  they  show 
that  said  building  was  accepted  by  said  defendant." 

We  think  that  it  embodied  in  substance,  a  correct  proposition 
and  should  have  been  given. 

Among  the  instructions  asked  by  the  plaintiff  and  given  before 
argument  is  No.  5,  as  follows: 

* '  I  say  to  you  as  a  matter  of  law,  that  the  defendant  had  the 
right  to  extend  the  time  for  the  performance  of  the  contract,  and 
waive  the  requirements  therein  as  to  time,  and  that  the  same 
need  not  have  been  in  writing;  and  should  you  find  from  the 
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evidence  that  the  defendant  did  extend  the  time  for  the  perform- 
ance of  said  contract,  either  by  acts,  conduct  or  direct  statement, 
made  to  the  plaintiffs,  or  by  the  ordering  and  directing  of  extra 
work  to  be  done  by  the  plaintiffs  or  their  sub-contractor,  not  pro- 
vided for  in  the  contract,  then  defendant  can  not  recover  any- 
thing by  way  of  damages  for  a  failure  to  have  said  contract 
completed  within  the  time  specified  in  said  contract." 

This  instruction  was  clearly  erroneous,  as  directing  the  jury 
to  allow  no  damages  for  failure  to  build  the  structure  within 
the  time  specified  in  the  contract,  if  the  defendant  by  acts,  con- 
duet  or  statement  extended  the  time  at  all,  without  regard  to 
the  extent  to  which  the  plaintiffs  were  delayed  in  their  work  by 
such  acts,  conduct  or  statements. 

Instruction  No.  8  asked  by  the  defendant  was  one  to  which  we 
think  the  defendant  was  entitled,  and  that  the  court  erred  in 
refusing  it.  The  same  is  true  as  to  instruction  No.  7,  which 
called  attention  to  the  express  warranty  in  the  written  contract. 

We  might  dwell  further  upon  the  general  charge  of  the  court, 
which  in  some  respects  seems  to  us  to  be  possibly  misleading, 
but  the  errors  to  which  attention  has  been  expressly  called  seem 
to  us  so  vital  as  to  require  a  reversal  of  the  judgment  of  the 
trial  court;  and  we  are  not  disposed  to  enter  into  unnecessary 
criticism  of  a  charge,  most  of  the  features  of  which  are  entirely 
in  accordance  with  the  law.  I  will  say  here  that  the  case  was 
sufficiently  complicated  and  the  questions  sufficiently  difficult  to 
make  the  framing  of  the  instructions  equally  so. 

Upon  another  trial  the  corrections  of  any  errors  of  minor  char- 
acter, and  dependent,  to  some  extent,  upon  those  to  which  atten- 
tion has  been  called,  wuU  readily  be  made  without  special  men- 
tion of  them  in  this  opinion.  We  might  suggest  the  query 
whether  before  the  re-trial  there  should  not  be  some  remodelling 
of  the  pleadings  to  avoid  further  possible  error,  in  view  of  the 
fact  that  there  is  no  express  averment  in  the  petition  or  reply  of 
waivers  of  the  requirements  of  the  contract  as  to  extras  and  de- 
lay in  construction.  The  petition  alleges  performance  of  the 
f'ontract — not  waiver  or  modificfition  of  its  obligations;  and 
it  fails  to  allege  any  express  contract  for  extras,  or  promise  of 
payment  therefor. 
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The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  the  cause  remanded  for  a  new  trial,  and  further  proceedings 
according  to  law. 

KiNKADE,  J.,  and  Richards,  J.,  concur. 


AS  TO  UABOUTY  OF  PLEDGEE  POR  SELLING  ARTICLE  FOR 

LESS  THAN  ITS  VALUE. 

Circuit  Court  of  Cuyahoga  County. 

The  Merchants'  Banking  &  Storage  Company  v. 

Sarah  M.  Ryder. 

Decided,  December  22,  1900. 

Pledfjea — Lhity  of  Pledgee  to  Obtain  Highest  Price  of  Pledged  Articles 
at  Private  Sale. 

1.  Where  the  pledgee  of  personal  property  sells  the  pledged  articles 

at  private  sale,  he  acts  as  agent  of  the  pledgor  in  making  the  sale, 
and  it  is  his  duty  to  exhibit  the  articles  in  such  a  manner  as  to 
attract  buyers  and  use  all  other  reasonable  methods  of  obtaining 
as  nearly  as  possible  what  the  articles  are  reasonably  worth. 

2.  Where  the  pledgee  of  personal  property  sells  it  at  private  sale  for  a 

sum  much  less  than  the  actual  value  of  the  property,  the  dis- 
crepancy in  price  may  be  so  great  as  to  establish  want  of  care 
and  neglect  of  duty  on  his  part  and  make  him  liable  in  damages 
for  the  difference  between  the  selling  price  and  the  actual  value. 

M.  H.  Solloway,  for  plaintiff  in  error. 
Foster  &  Foster,  contra. 

Caldwell,  J.;  Marvin,  J.,  and  Hale,  J.,  concur. 

The  case  of  the  l\ferchants'  Banking  &  Storage  Company 
against  Sarah  M.  Ryder  conies  into  this  court  on  error  from  the 
court  of  common  pleas. 

The  defendant  in  error,  Sarah  M.  Ryder,  pawned  some 
diamond  ear-rings  with  the  plaintiff  in  error,  the  Merchants' 
Banking  &  Storage  Company,  and  obtained  upon  them  $147,  for 
which  she  gave  a  note  of  $150. 

A  card  was  given  her  at  the  time,  which  she  accepted  and  re- 
tained, and  on  which  she  waived  notice  of  the  sale  and  waived 
publication  of  sale,  and  authorized  a  private  sale.  The  obliga- 
tion became  due  and  was  not  paid ;  the  interest  was  not  kept  up ; 
and,  after  the  statutory  period,  a  private  sale  was  mad«e.    The 
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diamonds  were  sold  for  $195,  and  the  pledgor  brought  this  ac- 
tion to  obtain  the  full  value  of  the  diamonds,  less  what  she  owed 
the  bank. 

Many  exceptions  were  taken  to  the  evidence  upon  the  trial  of 
the  case,  and  exceptions  were  taken  because  the  court  refused  to 
charge  as  requested  by  the  storage  company.  These  exceptions 
to  the  evidence,  and  the  exceptions  to  the  court's  refusal  to 
charge,  were  largely  due  to  the  fact  that  the  case  was  tried  on  a 
different  theory  from  that  presented  by  the  petition;  that  is, 
the  attorney  for  the  storage  company  took  it  that  this  was  for  a 
conversion  of  the  property  and  as  though  Mrs.  Ryder  was  trying 
to  reclaim  the  property ;  but  that  was  not  the  action. 

It  was  recognized  as  a  fact  all  the  way  through,  that  the  stor- 
age company  had  proceeded  as  it  was  authorized  to  do,  in  pro- 
ceeding without  notice  to  her  to  sell,  and  proceeding  to  sell  at 
private  sale. 

The  only  question  involved  in  the  case  was.  whether  the  stor- 
age company,  because  of  the  manner  of  conducting  the  sale,  was 
80  negligent  and  careless  in  the  sale  of  this  property,  that  it  ob- 
tained much  less  than  its  real  value,  and  that  the  evidence  of 
that  discrepancy  would,  in  and  of  itself,  show  carelessness  arid 
negligence. 

The  title  to  pledged  property  remains  in  the  pledgor;  the 
pledgee  gets  a  lien  upon  the  property.  When  the  pledgee  makes 
a  conversion  of  the  property,  if  that  is  unlawful  the  pledgor  may 
treat  it  as  no  disposition  of  the  property  and  may  proceed  against 
the  pledgee.  That  is  one  remedy  that  the  pledgor  may  have ;  or 
the  pledgor  may  proceed  simply  for  damages  for  non-perform- 
ance of  the  duty  owed  to  the  pledgor  by  the  pledgee. 

Complaint  is  made  in  this  ease  that  the  pledgee  of  the  prop- 
erty made  no  reasonable  effort  to  obtain  purchasers  for  this 
property  when  it  was  for  sale;  thnt  it  was  kept  in  a  desk,  in  a 
box,  and  was  exhibited  to  no  one  Avho  was  there  for  the  purpose 
of  making  purchases  except  those  who  might  inquire  for  prop- 
erty of  that  kind. 

The  authorities  show  clearly  that  tlie  pledjree  can  not  excuse 
himself  in  making  a  sale  of  this  character  unless  he  uses  that 
diligence  that  persons  who  generally  sell  that  class  of  property 
use.    If  it  becomes  necessary  to  advertise  to  call  the  attention  of 
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persons  who  purchase  that  class  of  property,  notifying  them  that 
the  property  is  for  sale — ^all  these  things  are  what  merchants  do ; 
and  merchants  always  expose  that  class  of  property  in  show- 
cases; they  do  not  hide  it  away  as  a  rule;  at  least,  they  keep 
some  part  of  it  where  it  can  be  seen,  and  where  persons  looking 
for  purchases  of  that  sort,  may  see  it.  None  of  these  things 
were  done  on  the  part  of  the  company. 

Now,  in  the  sale  of  pledged  property,  the  pledgor  still  remains 
the  owner,  and  the  pledgee  becomes  an  agent  to  sell,  and  the 
authorities  state  his  duty  pretty  clearly  in  saying  that  his  duty 
is  that  of  a  prudent  executor  in  making  a  disposition  of  the  prop- 
erty in  his  hands  as  trustee.  The  duty  of  the  agent  is  measured 
by  many  authorities  by  that  rule,  and,  if  he  falls  short  of  that, 
he  has  not  met  his  obligation  to  the  bailor. 

The  evidence  in  this  case  shows  that  this  property  was  sold 
for  $190;  and  while  experts  as  to  the  value  of  diamonds,  some 
called  by  one  side  and  some  by  the  other,  testified  in  this  case, 
there  was  no  expert  called  who  did  not  place  the  value  of  this 
property  at  considerably  more  than  was  obtained  for  it;  even 
the  very  lowest  by  either  side  places  it  considerably  higher. 

The  only  question  in  the  case  is,  whether  it  was  sold  so  much 
below  the  market  value  of  the  property  that  it  would  warrant 
the  court  in  saying  that  there  was  negligence  on  the  part  of  the 
agent  or  pledgee.  That  is  really  the  only  question  there  is  in 
the  case.  Some  authorities  have  said  that  that  discrepancy  must 
be  so  great  as  to  show  an  intentional  injury.  That  was,  many 
years  ago,  the  rule  of  some  of  the  courts.  I  do  not  find  that  it 
is  the  rule  of  the  present  day  at  all.  But,  as  I  have  said,  it  is 
put  on  the  ground  of  agency ;  and,  if  the  testimony  shows  that 
the  agent  was  careless  and  negligent  in  obtaining  what  he  might 
have  had  for  the  property,  that  is,  what  the  market  would  have 
warranted  for  such  property,  then  he  is  liable  for  such  careless- 
ness and  negligence. 

We  have  figured  this  matter  over,  taking  the  figures  of  the 
experts,  and  have  examined  it  carefully,  and  we  can  not  say 
that  the  jury  were  far  out  of  the  way;  the  evidence  would  war- 
rant them  in  giving  the  verdict  they  did,  and  we  see  no  other 
way,  under  the  rule  in  such  matters,  than  to  aflSrm  this  judg- 
ment. 
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NO  APPEAL  FROM  AN  AWARD  BY  THE  INDUSTRIAL 

COMMISSION. 

Court  of  Appeals  for  Allen  County. 

State  Liability  Board  op  Awards  et  al  v.  Newton  Snyder.* 

Decided,  November  4,  1915. 

Workmen's  Compensation  Laio—Act  of  May  31,  1911  (102  O.  L.,  524)— 
Rights  of  Appeal — Section  36  Construed, 

Under  the  act  of  May  31,  1911  (102  O.  U,  524),  when  an  award  has 
been  made  upon  the  application  of  an  injured  employee,  appeal 
does  not  lie  from  the  board's  action  in  the  matter  of  determining 
the  amount  or  amounts  of  such  award. 

Eugene  Carlin  and  J.  J.  Weadock,  for  plaintiffs  in  error. 
T.  K,  Hamilton,  contra. 

Crow,  J. 

Defendant  in  error,  who  was  plaintiff  below,  was  injured  in 
the  course  of  his  employment  while  in  the  service  of  the  Lima 
Locomotive  Corporation,  which  had  complied  with  the  laws  of 
this  state  relative  to  workmen's  compensation  insurance. 

The  accident  occurred  January  18,  1913.  Subsequently  he 
made  application  to  the  State  Liability  Board  of  Awards,  which 
took  cognizance  of  the  same,  and  on  May  14,  1914,  by  warrant  on 
the  state  treasurer,  disbursed  the  sum  of  $181.71  to  the  claimant. 
On  the  same  date,  by  a  like  warrant,  the  amount  of  $18  was 
paid  to  the  attending  physician,  whose  verified  report  was  filed 
by  plaintiff  in  support  of  his  said  application.  On  May  26,  1914,^ 
by  a  warrant  similar  to  the  above,  the  sum  of  $19  was  paid  to 
claimant.  This  warrant  appears  to  have  been  issued  to  cover 
hospital  charges  incident  to  plaintiff's  injuries.  No  further  pay- 
ment was  made  to  plaintiff  below  nor  on  account  of  the  accident 
to  him. 

On  September  25,  1913,  the  claimant  caused  a  notice  of  ap- 
peal to  be  served  oij  the  prosecuting  attorney  of  Allen  county, 

^Affirmed  with  opinion.  State  Liahility  Board  of  Awards  v.  Snyder, 
94  Ohio  State. 
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Ohio  (the  county  wherein  liis  injuries  were  ineunvd*,  from  the 
action  of  the  board,  and  on  October  24,  1918,  filed  his  petition 
in  the  court  of  conmiou  pieas  of  said  county,  against  said  board 
and  the  industrial  coiuniissiou  of  Ohio. 

In  said  notice  of  appeal  and  petition,  the  claimant  set  forth 
the  nature  of  his  employment,  the  compliance  by  said  employer 
with  the  provisi(>]is  of  the  workmen 's  compensation  law  of  Ohio, 
the  date  he  sustained  said  injuries,  the  nature  of  the  latter,  the 
circumstances  attending  the  accident  to  him,  the  fact  that  he  had 
made  application  to  the  defendant  State  Liability  Board  of 
Awards,  the  cognizance  of  said  application  by  said  board,  the 
election  of  plaintiff  to  accept  under  the  provisions  of  said  laws, 
the  incapacity  of  plaintiff  from  following  his  usual  vocation, 
and  that  in  the  month  of  August,  1913,  said  board  absolutely 
rejected  his  claim  without  right  or  authority  and  refused  to 
make  payments  in  compliance  with  the  laws  above  referred  to. 

The  case  was  submitted  to  a  j^r\',  who  returned  a  verdict  in 
favor  of  plaintiff  below.  Judgment  was  rendered  on  the  verdict, 
and  by  this  proceeding  in  error  it  is  sought  to  reverse  said  judg- 
ment. 

The  bill  of  exceptions  does  not  contain  the  record  of  proceed- 
ings of  the  board  in  the  matter  of  plaintiff  s  claim. 

It  does  appear,  however,  from  a  letter  dated  June  21,  1913,  in 
answer  to  one  from  claimant,  dated  the  19th  of  that  month,  that 
the  chief  clerk  of  the  board  informed  claimant  that  his  claim 
would  come  uj)  for  further  consideration  by  the  board  within 
the  next  few  days  and  that  he  would  be  promptly  ad^ised  as  to 
the  further  dispositicm  of  it.  The  contents  of  said  letter  from 
the  claimant  are  not  disclosed. 

And  it  further  appears,  by  a  letter  dated  August  26,  1913, 
from  the  chief  medical  examiner  of  the  State  Liability  Board 
of  Awards,  to  the  attorney  for  the  claimant,  in  answer  to  a 
letter  from  the  latter  that  on  August  11,  1913,  ''The  board 
acted  on  the  case,  August  11,  and  considered  that  no  further 
compensation  was  due,^'  and  that  **the  case  was  closed.'' 

Between  August  2<),  1913,  and  the  commencement  of  plaint- 
iff's said  action  he  made  no  further  application  to  the  board. 
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As  already  stated,  the  record  nnder  review  does  not  show  the 
proceedings  of  the  board,  excepting  as  they  may  be  gathered 
from  the  evidence  of  the  plaintiff,  the  warrants  (which  wer# 
paid  to  the  payees),  the  letters  above  referred  to,  and  the  evi- 
dence of  the  chief  medical  examiner. 

While  the  date  does  not  appear  with  entire  clearness,  the  fact 
is  that  subsequently  to  the  receipt  of  the  warrant  by  plaintiff 
for  the  $181.71,  the  chief  medical  examiner  made  a  personal  ex- 
amination of  the  claimant  at  his  home  in  Lima,  Ohio.  He  testi- 
fied that  he  was  not  requested  to  make  the  examination  but  did 
80  of  his  own  volition  under  a  rule  of  the  board  requiring  such 
action  in  "difficult  cases."  His  evidence  further  shows  that  the 
payments  by  the  two  warrants  above  mentioned,  to  the  claimant, 
were  based  upon  plaintiff's  application,  the  verified  report  of 
his  attending  physician,  and  the  report  of  the  board's  local  phy- 
sician. And  from  the  testimony  of  the  witness  it  appears  that 
upon  his  report,  the  board,  on  Aijgust  11,  1913,  took  the  action 
set  forth  in  his  letter  of  August  26,  1913. 

The  controlling  question  in  the  case  depends  on  the  construc- 
tion of  Section  36  of  the  act  found  at  page  524  of  Volume  102 
Ohio  Laws,  now  Section  1465-75,  General  Code,  and  related 
sections. 

Plaintiff  in  error  contends  that  because  the  claimant  partici- 
pated in  the  insurance  fund,  the  court  below  was  without  juris- 
diction to  entertain  plaintiff's  appeal  and  petition. 

Defendent  in  error  insists  that  there  was  no  "final  action" 
on  the  claim  until  the  step  taken  on  August  11,  1913,  which  was 
the  denial  of  the  right  of  the  claimant  to  further  participate. 

Viewing  the  language  of  Section  36  alone,  the  position  of  de- 
fendant in  error  does  not  seem  to  be  without  foundation.  The 
pertinent  provisions  of  that  section  are  as  follows:  - 

"The  board  shall  have  full  power  and  authority  to  hear  and 
determine  all  questions  within  its  jurisdiction^  and  its  decision 
thereon  shall  be  final. 

"Provided,  however,  in  case  the  final  action  of  such  board 
denies  the  right  of  the  claimant  to  participate  at  all  in  such 
fund  on  the  ground  that  the  injury  was  self-inflicted  or  on  the 
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gronnd  that  the  accident  did  not  arise  in  the  course  of  employ- 
ment, or  upon  any  other  ground  going  to  the  basis  of  the  claim- 
ant's  right.''    •    •    • 

But  in  the  interpretation  of  the  meaning  of  the  words  ''final 
action,"  resort  must  be  had  to  the  context  of  the  law,  the  domi- 
nant purposes  of  which  are  to  lodge  in  the  board  the  power  of 
accumulation  of  the  fund,  and  its  distribution  (within  the  limits 
prescribed)  among  those  for  whose  benefit  it  is  created. 

Within  the  scope  of  these  purposes  it  is  the  obvious  intent  of 
the  legislation  to  make  the  board  supreme,  but  there  is  no  such 
manifest  purpose,  so  far  as  concerns  the  determination  of  the 
status  of  eligibility  of  one  who  seeks  to  become  a  beneficiary. 

The  act  would  be  lacking  in  vitality  if  the  arbitrary  power 
were  sought  to  be  conferred  upon  the  board,  of  determining  who 
might  or  might  not  be  proper  recipients  of  the  relief  provided 
by  the  legislation.  A  provision  must  of  necessity  have  been 
made  whereunder  a  person  afnenable  (as  plaintiff  below  was) 
to  the  law,  should  have  **his  day  in  court,"  on  the  question  of 
his  right  to  participate  in  a  fund  to  which  alone  he  would  be 
compelled  to  look  for  redress. 

Section  33  of  the  act,  now  Section  1465-72,  Gteneral  Code,  de- 
clares the  power  and  jurisdiction  of  the  board  over  each  case 
to  be  continuing,  and  that  it  may  from  time  to  time  make  such 
modification  of,  or  change  in,  its  former  findings  or  orders  with 
respect  thereto,  as,  in  its  opinion,  may  be  justified. 

In  the  light  of  this  section  and  of  the  general  language  of  the 
remainder  of  the  act,  what  can  properly  be  said  to  have  been 
in  legislative  contemplation,  by  the  employment  of  the  words 
"final  action"  in  Section  36,  in  its  relation  to  the  subject  of  the 
section,  namely,  the  right  of  participation  at  all  in  the  fund  t 

The  construction  urged  by  defendant  in  error  would  confine 
the  term  ** final  action"  to  the  latest  step  taken  by  the  board, 
rather  than  to  the  jurisdictional  determination  by  it. 

Section  1465-75,  by  its  own  unambiguous  language,  declares 
in  the  board  full  power  and  authority  to  hear  and  determine  all 
questions  mthin  its  jurisdiction,  and  makes  its  decision  final 
thereon. 
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Of  course,  the  jurisdiction  of  the  board  in  any  case  depends 
on  the  eligibility  of  the  claimant  to  participate  to  any  extent  in 
the  fund. 

In  view  of  the  purpose  sought  to  be  accomplished  by  the  act, 
the  means  and  methods  of  such  accomplishment,  and  of  the  lan- 
guage of  all  the  remainder  of  the  act,  the  conclusion  seems  inevi* 
t»ble  that  the  words  ''final  action"  relate  solely  to  the  matter  of 
determination  of  the  right  to  share  in  the  accumulation  resulting 
from  the  collective  premiums. 

From  the  denial  of  such  right,  the  claimant  may  appeal,  and 
upon  proceedings  thereunder,  that  question  shall  be  adjudicated 
by  the  law  of  the  land,  and  all  other  matters,  properly  in  contro- 
versy, be  therein  disposed  of. 

Consequently,  when  a  claimant  invokes  the  provisions  of  the 
legislation,  and  after  determination  in  his  favor  fixing  his  status 
of  eligibility  to  participate,  the  amount  of  allowance  made  by 
the  board  can  not  be  reviewed  by  way  of  appeal  to  the  courts. 

The  power  and  jurisdiction  of  the  industrial  commission  still 
exist  over  the  subject  of  claimant's  injuries,  but  the  question  of 
the  extent  of  the  relief  awarded  by  it  or  its  predecessor  has 
not,  by  any  provision  of  existing  statutes,  been  made  reviewable 
by  judicial  proceeding. 

Kinder,  J.,  concurs ;  Ansberbt,  J.,  not  sitting. 
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SftRVICE  UPON  THE  STATB  IN  PROSICUTIONS  FOR 

MBDlMEANOItS. 

Court  of  Appeals  for  Hamilton  County. 

Samuel  Stbyk  y.  State  of  Ohio. 

Decided,  February  20, 1915. 

Criminal  Law — Proceedings  in  Error  in  Misdemeanor  OoieS'—Service 
on  the  Attorney  for  the  Prosecuting  Witness  Insufficient  to  Bring 
the  State  Into  Court. 

In  the  prosecution  of  error  proceedings  In  an  action  by  a  wife  against 
her  husband  for  failure  to  provide  for  their  minor  child,  senrice 
of  summons  in  error  upon  the  attorney  representing  the  wife  or 
waiver  of  service  by  him  does  not  give  the  reviewing  court  Juris- 
diction, and  the  state  can  be  brought  into  court  only  by  service  on 
or  waiver  of  service  by  the  prosecuting  attorney  or  some  one  duly 
authorized  by  him  to  act  in  that  behalf. 

Harry  Hess,  for  plaintiff  in  error. 
Jos.  L.  Meyer,  contra. 

OOBMAN,  J. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the 
court  of  common  pleas,  which  afSrmed  a  judgment  of  the  munici- 
pal court  of  Cincinnati  in  the  above  entitled  cause. 

Prosecution  was  commenced  in  the  municipal  court  of  Cincin- 
nati against  the  plaintiff  in  error  Samuel  Stryk  by  his  wife 
charging  him  with  failure  to  provide  under  the  statute.  The 
affidavit  charging  the  plaintiff  in  error  with  the  violation  of  the 
statute  was  filed  in  the  municipal  court  on  the  3d  of  August, 
1914,  and  therein  it  charged  the  said  Stryk  with  the  violation 
of  Section  12970,  General  Code,  which  in  substance  provides  that 
whoever  having  the  control  of  or  being  the  parent  or  guardian 
of  a  child  under  the  age  of  sixteen  years  abandons  such  child 
•  •  •  or  negligently  fails  to  furnish  it  necessary  and  proper 
clothing  and  shelter,  shall  be  fined  not  less  than  ten  dollars  or 
more  than  two  hundred  dollars  or  imprisoned  not  more  than  six 
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months,  or  both.  Therefore  it  will  be  seen  that  the  oflfense 
charged  was  misdemeanor. 

Upon  the  trial  in  the  municipal  court  the  plaintiff  in  error, 
Stryk,  was  found  guilty  and  ordered  to  pay  to  the  Ohio  Humane 
Society  the  sum  of  eight  dollars  per  week  for  the  proper  support 
of  his  minor  child,  Ester  Stryk.  Motion  for  a  new  trial  was 
made,  and  overruled,  and  a  bill  of  exceptions  was  prepared, 
filed  and  signed  in  due  form  by  Judge  Bell  of  the  municipal 
court.  A  petition  in  error  was  thereupon  prepared  by  counsel  for 
plaintiff  in  error,  the  caption  of  which  was  *'The  Court  of 
Appeals,  Hamilton  County.  Samuel  Stryk,  Plaintiff  in  Error, 
versus  State  of  Ohio,  Defendant  in  Error."  The  petition  in 
error  was  signed  by  Mr.  Hess,  counsel  for  plaintiff  in  error,  and 
duly  verified  by  plaintiff  in  error,  Samuel  Stryk. 

It  appears  that  before  the  petition  in  error  was  filed  with  the 
clerk  of  the  court  of  appeals  a  waiver  was  signed,  upon  the  back 
of  the  petition,  as  follows:  **The  defendant  in  error  by  the 
prosecuting  attorney,  Joseph  L.  Meyer,  hereby  waives  the  issue 
and  service  of  summons  in  error  in  the  above  entitled  action,  and 
enters  appearance  therein.  State  of  Ohio,  by  Joseph  L.  Meyer, 
Attorney."  When  the  petition  in  error  was  brought  to  the  court 
house  by  counsel  for  plaintiff  in  error,  he  learned  that  erron 
would  not  lie  from  the  municipal  court  to  the  court  of  appeals, 
and  he  thereupon  changed  the  caption  of  his  petition  in  error 
by  striking  out  ''Court  of  Appeals"  and  substituting  therefor 
"Common  Pleas  Court  of  Hamilton  County,  Ohio"  and  filed 
the  petition  in  error  together  with  the  transcript  of  the  docket 
and  journal  entries  and  original  papers  of  the  municipal  court, 
with  the  clerk  of  the  court  of  common  pleas,  leave  having  been 
given  to  file  petition  in  error  by  one  of  the  judges  of  the  court 
of  common  pleas.  There  was  also  filed  with  the  papers  an 
acknowledgment  by  Joseph  L.  Meyer  as  attorney  for  the  state  of 
Ohio,  of  the  notice  of  the  filing  of  a  petition  in  error,  but  this 
notice  was  also  captioned  ''Court  of  Appeals"  and  before  filing 
it  with  the  clerk  was  changed  to  "Common  Pleas  Court  of  Ham- 
ilton County"  and  the  record  discloses  that  Mr/ Meyer  was  not 
apprised  of  the  change  in  the  caption  of  the  petition  in  error 
or  the  acknowledgment  of  the  notice  of  filing  petition  in  error. 
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The  case  came  on  to  be  heard  in  the  court  of  common  pleas, 
and  various  motions  were  made  to  dismiss  the  error  proceeding 
on  the  ground  that  the  state  of  Ohio,  the  defendant  in  error,  was 
not  properly  in  court,  not  served  with  summons  in  error  or  a 
waiver.  The  court  of  common  pleas  overruled  all  the  prelimi- 
nary motions,  and  upon  hearing  afiSrmed  the  judgment  of  the 
municipal  court,  and  error  is  now  prosecuted  from  the  court  of 
common  ple€U3  to  this  court  seeking  to  reverse  that  judgment. 

In  this  court  there  was  filed  with  the  petition  in  error  a  tran- 
script of  the  docket  and  journal  entries  of  the  common  pleas 
court,  together  with  all  the  original  papers  and  transcript  of  the 
docket  and  journal  entries  and  the  bill  of  exceptions  from  the 
municipal  court. 

Upon  the  filing  of  the  petition  in  error  in  this  court  on 
December  23,  summons  in  error  was  issued  directed  to  the  sheriff 
of  Hamilton  county,  commanding  him  to  notify  the  state  of  Ohio 
that  the  plaintiff  in  error  had  filed  a  petition  in  error  in  this 
court.  This  summons  in  error  was  served  upon  Joseph  L.  Meyer 
as  attorney  for  the  state  of  Ohio.  When  the  case  was  argued 
in  this  court  by  counsel  for  plaintiff  in  error  and  Joseph  L. 
Meyer,  suggestion  was  made  to  the  court  that  there  was  no  juris- 
diction to  hear  and  determine  this  case  because  the  state  of  Ohio 
had  not  been  served  with  summons  in  error,  nor  was  there  a 

waiver  of  service  on  the  part  of  the  state  of  Ohio. 

The  Legislature,  in  February,  1914  (104  0.  L.,187),  among 

other  things  amended  the  act  creating  the  municipal  court  of  the 
city  of  Cincinnati  so  as  to  confer  jurisdiction  on  the  common 
pleas  court  to  hear  and  determine  proceedings  in  error  prosecuted 
from  the  municipal  court,  whereas  theretofore  the  original  act 
provided  for  the  prosecution  of  error  to  the  Court  of  Appeals  of 
Hamilton  County.  The  act  creating  the  municpal  court  of  the 
city  of  Cincinnati  together  with  the  amendments  thereto,  pro- 
vides the  method  of  prosecuting  error.  Section  26  (104  0. 
L.,  187)  among  other  things  provides  that  proceedings  in  error 
may  be  taken  to  the  Court  of  Common  Pleas  of' Hamilton  County 
from  a  final  judgment  or  order  of  the  municipal  court  of  Cin- 
cinnati in  the  same  manner  and  under  the  same  conditions  as 
provided  by  law  for  proceedings  in  error  from  the  court  of 
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common  pleas  to  the  Court  of  Appeals  of  Hamilton  County. 
•  •  •  The  review  of  all  cases  other  than  civil  actions  and 
proceedings  shall  be  had  in  the  manner  provided  for  review  of 
actions  and  proceedings  in  which  a  judgment  for  more  than 
three  hundred  dollars  has  been  granted."  By  the  provisions  of 
the  sixth  section  of  the  original  act  creating  said  court  (103  0. 
L.,  280),  a  municipal  court  is  given  jurisdiction  in  criminal 
matters  and  prosecution  for  misdemeanors  or  violation  of  ordi- 
nances as  heretofore  had  by  the  police  court  of  Cincinnati. 
By  Section  8  of  the  act,  page  281  of  103  Ohio  Laws,  it  is 
provided  that  municipal  court  shall  have  jurisdiction  of  all  mis- 
demeanors and  of  all  violations  of  city  ordinances  of  which  police 
courts  in  municipalities  now  have  or  may  hereafter  be  given 
jurisdiction.  And  again,  by  the  provisions  of  Section  13  of  said 
act,  page  283,  it  is  provided  that  in  all  criminal  cases 
and  proceedings  the  practice  and  procedure  and  mode  of  bring- 
ing and  conducting  prosecutions  for  offenses,  and  the  powers  of 
the  court  in  relation  thereto,  shall  be  the  same  as  those  which  are 
now,  or  may  hereafter  be,  possessed  by  police  courts  in  munici- 
palities unless  otherwise  provided  herein. 

It  is  therefore  clear  that  the  municipal  court  of  Cincinnati  had 
jurisdiction  of  this  prosecution  and  that  the  methods  of  proced- 
ure should  have  been  the  same  therein  as  theretofore  had  in  the 
police  court  of  the  city  of  Cincinnati. 

By  the  provisions  of  Sections  4306  and  4307,  General  Code, 
the  city  solicitor  shall  be  the  prosecuting  attorney  of  the  police 
court,  and  shall  prosecute  all  cases  brought  before  that  court, 
and  as  far  as  they  are  applicable  thereto,  perform  the  same 
duties  as  required  by  the  prosecuting  attorney  of  the  county. 
He  may  designate  one  of  his  assistants  to  act  as  prosecuting 
attorney  of  the  police  court. 

It  would  therefore  appear  that  ample  provision  has  been  made 
for  the  prosecution  of  misdemeanors  and  crimes  in  the  municipal 
court  of  the  city  of  Cincinnati  by  virtue  of  the  foregoing  pro- 
visions referred  to,  which  in  substance  provide  that  the  pro- 
cedure, methods  and  practice  had  in  the  police  court  shall  be  the 
same  in  the  municipal  court ;  and  it  was  therefore  the  duty  of  the 
prosecuting  attorney  of  the  police  court  or  the  solicitor  or 
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assistant  solicitor  of  the  city  of  Cincinnati  to  attend  to  this 

prosecution.     While    there    might    be    no    objection    to    the 

attorney  for  the  prosecuting  witness  appearing  and  assisting, 

nevertheless  the  law  does  not  recognize  such  an  attorney  as 

representing  the  state.     There  was  no  power  or  authority  in 

Joseph  L.  Meyer  to  appear  on  behalf  of  the  state,  or  to  represent 

the  state  of  Ohio  either  in  the  municipal  court  or  the  court  of 

common  pleas,  nor  yet  in  this  court,  as  will  be  seen  by  reference 

to  the  statute. 

The  court  is  therefore  of  the  opinion  that  the  state  of  Ohio  was 

not  before  the  court  of  common  pleas  in  this  proceeding  in  error 

because  of  the  absence  of  the  summons  in  error,  and  because  of 

the  failure  of  the  prosecuting  attorney  either  of  the  police  court 

or  of  Hamilton  county  to  waive  the  issuance  and  service  of 
summons  In  error. 

In  any  event,  the  waiver  of  Mr.  Meyer  of  the  issuance  of  the 
summons  in  error  to  the  court  of  appeals  would  not  be  a  waiver 
of  the  issuance  of  the  service  of  summons  in  error  without  his 
consent  in  the  common  pleas  court,  if  the  caption  had  been 
changed  without  his  knowledge  and  consent,  as  appears  to  have 
been  done.  By  the  provisions  of  Section  13751,  General  Code, 
amended  in  103  0.  L.,  434,  in  a  criminal  case,  including  a  con- 
viction for  a  violation  of  an  ordinance  of  a  municipal  corpora- 
tion, the  judgment  or  final  order  of  a  court  or  officer  inferior  to 
the  common  pleas  court  may  be  reviewed  in  the  common  pleas 
court. 

Section  13753,  General  Code,  provides  that  a  proceeding  to 
review  such  a  judgment  shall  be  by  petition  in  error,  to  which 
shall  be  attached  such  transcript  and  any  original  papers  re- 
ceived by  the  clerk.  This  same  method  of  proceedings  in  error 
is  to  be  pursued  when  error  is  prosecuted  in  a  criminal  case 
from  the  court  of  common  pleas  to  the  court  of  appeals. 

Section  1 3754,  General  Code,  provides  that  when  such  petition 
in  error  and  precipe  are  filed  in  a  criminal  case  (whether  in 
the  common  pleas  court  or  the  court  of  appeals)  a  summons  in 
error  returnable  in  ten  days  shall  be  issued  by  the  clerk  thereof 
unless  a  judge  thereof  prescribe  another  day  for  such  return. 
Such  summons  shall  be  directed  to  the  sheriff  of  the  county  in 
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which  the  judgment  was  rendered,  and  it  shall  contain  such  de- 
scription of  the  judgment  as  to  identify  it,  recite  the  fact  that  a 
petition  in  error  has  been  filed,  command  the  sheriff  to  notify 
the  prosecuting  attorney  of  the  time  it  will  be  for  hearing,  and  if 
original  papers  are  required,  command  the  sheriff  to  notify  the 
ofScer  in  whose  possession  they  are,  to  forward  them  to  such 
clerk,  etc. 

Now  in  the  case  at  bar  there  was  no  summons  in  error  issued 
out  of  the  common  pleas  court  and  no  service  made  upon  either 
the  prosecuting  attorney  of  the  county,  or,  if  we  assume  that  the 
prosecuting  attorney  of  the  municipal  court  could  exercise  the 
functions  of  the  prosecuting  attorney  of  the  county,  no  service 
was  had  upon  him.  The  waiver  of  Joseph  L.  Meyer  on  behalf  of 
the  state  of  Ohio  was  entirely  unauthorized  and  was  not  sufficent 
to  bring  the  state  of  Ohio  within  the  jurisdiction  of  the  court  of 
common  pleas ;  so  that  in  the  opinion  of  the  court,  the  common 
pleas  court  had  no  jurisdiction  of  the  state  of  Ohio,  and  could 
not  therefore  proceed  to  hear  and  determine  proceedings  in 
error  prosecuted  from  the  municipal  court  of  Cincinnati. 

The  same  situation  was  presented  to  this  court.  While  sum- 
mons in  error  was  issued  out  of  this  court  on  the  petition  in 
error,  it  did  not  require  the  sheriff  to  notify  the  prosecuting 
attorney  of  Hamilton  county,  as  provided  by  Section  13754, 
(General  Code ;  and  in  the  opinion  of  this  court  no  other  person 
was  authorized  to  act  on  behalf  of  the  state  of  Ohio.  The  prose- 
cuting attorney  might  under  certain  circumstances  designate 
somebody  to  act  on  behalf  of  the  state.  Nothing  of  that  kind 
was  done  in  this  case,  nor  is  it  claimed  that  it  was  done. 
Joseph  L.  Meyer,  so  far  as  the  record  shows,  acted  merely  as 
counsel  for  the  prosecuting  witness,  Dora  Stryk. 

It  was  held  by  the  Supreme  Court  in  the  case  of  Nichols  v, 
State,  71  0.  S.,  335,  that  a  prosecuting  attorney  may  effectively 
waive  the  issuance  and  service  of  summons  in  error,  and  enter 
the  appearance  of  the  state  by  a  proper  endorsement  for  that 
purpose  upon  a  petition  in  error  filed  for  the  reversal  of  a  con- 
viction for  crime  or  misdemeanor. 

Inferentially,  therefore,  it  must  be  presumed  that  no  other 
person,  in  the  absence  of  authority  in  the  statute,  had  the  power 
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or  the  authority  to  waive  the  issuance  and  service  of  summons  in 
error,  nor  could  any  other  person  be  served  with  summons  in 
error.  The  service  of  the  summons  in  error  issued  out  of  this 
court  upon  Joseph  L.  Meyer  had  no  more  effect  in  bringing  the 
state  of  Ohio  into  this  court  than  if  the  summons  in  error  had 
been  served  upon  any  other  stranger  to  the  record. 

In  civil  actions  it  would  be  held  necessary  to  issue  summons 
in  error  in  order  to  bring  the  proper  party  before  the  court, 
unless  there  was  a  waiver.  R.  R.  Co.  v.  Aribach,  55  O.  S.,  553 ; 
Andress  v.  Oreenfelter,  9  C.C.(N.S.),446;  RoJnnson  v.  Orr,  16 
0.  S.,  284. 

We  hold  that  the  same  rule  should  apply  in  criminal  cases. 
It  would  appear,  therefore,  that  this  court  has  no  jurisdiction 
of  the  State  of  Ohio  and  can  not  proceed  to  hear  and  determine 
the  questions  of  error  raised,  if  any,  which  were  committed 
either  in  the  common  pleas  court  or  the  municipal  court  of  Cin- 
cinnati, and  the  only  action  that  can  be  taken  in  this  case  at 
this  time  is  to  strike  the  petition  in  error  from  the  files. 

The  court  can  not  say  whether  or  not  there  was  error  in  the 
proceedings  in  the  municipal  court,  but  is  strongly  of  the  opinion 
that  the  court  of  common  pleas  acquired  no  jurisdiction  in  error 
for  the  same  reason  that  this  court  has  no  jurisdiction  at  this 
time. 

The  judgment  of  the  court  is  that  the  petition  in  error  and  the 
original  papers  and  bill  of  exceptions  shall  be  stricken  from  the 
files,  and  this  the  court  does  upon  its  own  motion,  for  as  we 
understand  the  law  it  is  the  duty  of  a  court  whenever  it  appears, 
hi  any  stage  of  the  proceedings,  that  it  has  no  jurisdiction  either 
of  the  person  or  of  the  subject  matter,  to  proceed  no  further  with 
the  hearing  of  the  cause  or  proceeding,  but  to  strike  the  pleadings 
and  papers  from  the  files,  and  this  it  may  do  stui  sponte. 

The  entry  should  be  made  accordingly. 

Jones  (E.  H,),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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INTERPRBTATION  OF  TH£  STATUTE  RELATING  TO 

QUAUriED  ENDORSEMENTS. 

Court  of  Appeals  for  Stark  County. 

John  Bederman  et  al  v.  The  Otisvillb  State  Bank. 

Decided,  January  Term,  1916. 

Promissory  Notes — Mistake  as  to  Character  of  Instrument  Signed  Not 
a  Defense  Against  an  Innocent  Holder — Ride  as  to  Liability  to  a 
Purchaser  for  Value  Before  Maturity— Not  Changed  by  the  Stat- 
ute Having  Reference  to  Qualified  Endorsements, 

The  qualified  endorsement  of  a  note  "without  recourse"  simply  pre- 
cludes the  endorsee  from  holding  the  endorser  liable  to  him  in 
the  event  the  maker  fails  to  pay  the  note,  and  the  statute  having 
reference  to  qualified  endorsements  in  no  way  changes  the  well 
established  principle  of  law  that  the  purchaser  of  commercial 
paper  for  value  before  due,  in  the  absence  of  fraud  or  knowledge 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  thereto, 
deprives  the  maker  of  any  defense. 

Welty  &  Burt,  for  plaintiffs  in  error. 
McCarty  &  McCUntock,  contra. 

HoucK,  J. 

This  is  an  error  proceeding  and  comes  into  this  court  from  the 
Common  Pleas  Court  of  Stark  County. 

In  the  court  below  judgment  was  rendered  in  favor  of  defend- 
ant in  error,  the  plaintiff  below,  in  the  sum  of  $896,  with  interest 
on  $95  thereof  from  the  26th  day  of  June,  1912,  to  May  4th, 
1914,  making  a  total  of  $906.75.  This  judgment  was  based  upon 
the  verdict  of  a  jury  in  that  sum.  The  action  below  was  based 
upon  a  promissory  note  in  the  sum  of  $800,  dated  June  22d,  1911, 
and  payable  September  1st,  1912,  and  for  interest  on  two  other 
certain  notes  of  even  date  therewith  for  like  amount,  payable 
September  1st,  1913,  and  September  1st,  1914,  respectively.  The 
three  notes  in  question  were  payable  to  Caulkins  &  Augsbury, 
or  order,  and  were  signed  by  all  of  the  plaintiffs  in  error,  the 
defendants  below. 
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The  plaintiff  below,  defendant  in  error,  claimed  in  its  petition 
to  be  an  innocent  holder  in  due  course,  and  as  such  exempt  from 
any  defenses  which  might  have  been  set  up  against  the  original 
payees,  alleging  that  it  was  the  owner  and  holder  of  said  notes, 
purchased  before  due  and  for  a  good  ai\d  valuable  consideration 
paid  therefor.  The  defendants  below,  plaintiffs  in  error,  in 
their  answer  denied  that  the  bank  was  a  holder  in  due  course, 
and  alleged  fraud  and  want  of  consideration  in  the  making  of 
said  notes.  A  reply  was  filed  by  the  plaintiffs  below  denying 
all  of  the  material  allegations  in  the  answer  of  the  defendants. 

A  petition  in  error  is  filed  in  this  court  seeking  a  reversal  of 
the  judgment  below.  The  plaintiffs  in  error  seek  a  reversal, 
first,  because  they  claim  that  one  of  the  makers  of  the  note,  Harr>' 
Richey,  was  induced  by  the  agent  of  the  original  payees  of  the 
note  to  sign  the  same  by  reason  of  the  fraudulent  representations 
or  statements  made  to  him  by  said  agent,  and  upon  which  state- 
ments he  relied.  It  is  claimed  that  the  defendant  Richey  at  the 
time  he  signed  said  note  was  induced  to  sign  the  same  by  state- 
ments made  by  the  agent  of  the  original  payees;  that  said  agent 
stated  to  him  that  the  paper  that  he  was  about  to  sign,  and  which 
afterward  proved  to  be  the  note  in  question,  was  a  certificate  of 
stock,  and  that  he  was  unable  to  read  the  same  by  not  having  his 
spectacles  with  him,  and  that  he  relied  upon  the  statements  of  said 
agent  in  the  premises,  and  thereby  was  induced  to  sign  the  note 
in  question. 

Assuming  that  all  of  these  statements  are  true,  are  they  suffi- 
cient in  law  to  release  said  Richey  and  his  co-makers  from  the 
payment  of  this  note?  We  think  tliat  the  facts  here  disclosed 
have  fully  been  determined  in  the  case  of  DeCamp  v.  Hamma, 
29  0.  S.,  472: 

"Where  one  voluntarily  signs  a  promissory  note,  supposing 
it  to  be  an  obligation  of  a  different  character  but  has  full  means 
of  information  in  the  premises  and  neglects  to  avail  himself 
hereof,  relying  on  the  representations  of  another,  he  can  not  set 
up  such  ignorance  and  mistake  as  a  defense  against  an  innocent 
holder  for  value  before  maturity.  If,  however,  his  signature 
was  procured  without  negligence  on  his  part,  and  through  arti- 
fice or  fraudulent  representations,  the  rule  is  different,  and  the 
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jury  should  be  left  under  appropriate  instructions  to  determine 
these  facts." 

Plaintiffs  in  error  contend  that  the  court  below  erred  in  giving 
certain  requests  before  argument  which  were  presented  on  behalf 
of  the  plaintiff  below,  the  defendant  in  error.  We  have  ex- 
amined these  requests,  and  we  find  that  they  are  correct  propo- 
sitions of  law  applicable  to  the  particular  facts  in  the  instant 
case,  and  therefore  find  no  error  in  this  particular. 

Plaintiffs  in  error  earnestly  contend  that  the  trial  court  com- 
mitted prejudicial  error  in  its  refusal  to  charge  the  jury  before 
argument  as  follows: 

*'If  you  find  from  the  evidence  that  as  between  Caulkins  & 
Augsbury  and  the  defendants  herein  that  said  notes  were  wholly 
without  consideration,  and  you  find  that  the  notes  were  trans- 
ferred by  said  Caulkins  &  Augsbury  to  the  plaintiff  without 
recourse,  then  T  will  say  to  you  that  such  instrument  was  a  mere 
assignment  of  such  interest  as  Caulkins  &  Augsbury  had  in  and 
to  said  note  or  notes,  and  that  if  said  notes  were  procured  by 
said  Caulkins  &  Augsbury  from  the  several  defendants  wholly 
without  consideration,  then  I  will  say  to  you  as  a  matter  of  law 
you  verdict  should  be  for  the  defendants." 

Plaintiff  in  error  takes  the  position  that  this  qualified  en- 
dorsement of  the  payees  made  them  mere  assignors  of  the  title 
to  the  note,  and  hence  made  the  defendant  in  error,  the  Otisville 
State  Bank,  a  mere  assignee  of  such  title  as  was  in  the  payees. 
This  brings  the  real  question  involved  in  this  case  squarely  be- 
fore us  for  consideration  and  determination  as  to  the  respective 
rights  of  the  parties  to  this  action. 

It  will  be  observed  that  in  this  case  the  note  or  notes  in 
question  were  indorsed  before  due  to  the  defendant  in  error,  the 
plaintiff  below,  and  that  the  indorsement  was  a  qualified  one, 
being  ** without  recourse."  It  is  urged  by  counsel  for  plaintiffs 
in  error  that  the  indorsement  in  the  case  at  bar  is  clearly  a 
qualified  indorsement  within  the  meaning  of  Section  8143  of  the 
General  Code,  and  by  reason  of  this  fact  the  defendants  below, 
plaintiffs  in  error,  are  entitled  to  all  of  the  legal  defenses  against 
such  indorsee  that  they  would  have  had  or  might  have  had 
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against  the  original  payees,  notwithstanding  the  fact  that  the 
indorsement  was  made  before  the  note  became  due.  In  order 
to  solve  this  question  it  is  necessary  to  determine  the  meaning  of 
and  the  legal  force  and  effect  of  a  qualified  indorsement  as  pro- 
vided in  Section  8143  of  the  General  Code,  which  is  as  follows: 

''A  qualified  indorsement  constitutes  the  indorsee  a  mere  as- 
signor of  the  title  to  the  instrument.  It  may  be  made  by  adding 
to  the  indorser's  signature  the  words  *  without  recourse,'  or 
any  words  of  similar  import.  Such  an  indorsement  does  not 
impair  the  negotiable  character  of  the  instrument." 

If  the  contention  of  counsel  for  plaintiffs  in  error  is  sound, 
then  the  theory  and  rule  as  to  the  rights  heretofore  exist iner  in 
favor  of  an  innocent  purchaser  in  good  faith,  and  in  the  absence 
of  or  knowledge  of  fraud,  of  a  promissory  note  before  due  is  set 
aside,  abrogated  and  held  for  naught.  "What  are  the  legal  rights 
of  a  qualified  indorsee  under  the  circumstances  indicated  t  The 
indorser  transfers  the  note  to  the  indorsee  "without  recourse," 
and  in  our  opinion  it  simply  precludes  the  indorsee  from  holding 
the  indorser  liable  to  him  in  the  event  the  makers  fail  to  pay 
the  note.  It  is  simply  a  contract  between  the  indorser  and  in- 
dorsee which  in  no  way  inures  to  the  benefit  of  or  increases  the 
le^al  rights  of  the  makers,  or  either  of  them,  against  the  indorsee. 
Im  other  words,  we  think  that  a  fair  interpretation  of  the  section 
of  the  General  Code  in  question  in  no  way  changes  the  well  es- 
tablished principle  of  law  that  a  purchase  of  commercial  paper 
for  value,  before  due,  in  the  absence  of  fraud  and  knowledge  of 
any  infirmity  in  the  instrument,  or  defect  in  the  title  thereto, 
bars  the  makers  of  any  defense. 

Taking  this  view  of  the  whole  case,  and  finding  no  error  in 
the  record  prejudicial  to  the  riprhts  of  the  plaintiffs  in  error,  we 
are  of  the  opinion  that  the  judgment  below  is  right,  and  should 
be  affirmed. 

Judgment  affirmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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ARE  SHERirFS  BOUND  TO  ACCOUNT  FOR  PROFITS  ARISING 

PROM  FEEDING  PRISONERS. 

**  Court  of  Appeals  for  Cuyahoga  County. 

State  or  Ohio,  bx  rel  Frank  F.  Gentsoh,  ▼. 

A.  J.  BhBSTius  bt  au* 

Decided,  July,  1915. 

Office  and  Officer — Oonstruction  of  the  Salary  Act  %x>ith  Reference  to 
Profits  Arising  to  the  Sheriff  front  Feeding  Prisoners — Sections 
2996,  2997,  S04S  and  2850. 

There  is  no  claim  or  obligation  resting  upon  a  sheriff  to  account  for 
or  pay  over  to  the  county  or  state  the  amount  received  by  him 
for  keeping  and  feeding  prisoners  during  his  term  of  office  in  excess 
of  the  actual  cost  of  so  doing. 

F,  F.  Oentsch  and  F.  W.  Oreen,  for  plaintiff  in  error. 
D.  E.  Morgan,  contra. 

Carpenter,  J. 

Error  to  the  court  of  common  pleas. 

This  action  was  brought  in  the  common  pleas  court  by  Frank  F. 
Gentsch,  Esq.,  on  the  relation  of  the  state  (the  county  prosecutor 
having  refused  to  institute  the  same)  to  recover  from  the  defend- 
ant, A.  J.  Hirstius,  the  sum  of  $46,741.25  with  interest,  by  reason 
of  the  same  being  the  amount  in  excess  of  the  actual  cost  of 
keeping  and  feeding  the  prisoners  as  provided  by  law  during  the 
time  which  he  was  sheriff  of  this  county. 

It  is  claimed  by  the  plaintiff  that  Section  2996  of  the  General 
Code  absolutely  limits  the  compensation  to  $6,000  per  year  which 
the  sheriff  can  receive  from  all  sources. 

The  question  of  law,  therefore,  is:  Does  the  law  create  an 
obligation  upon  the  defendant  to  return  to  the  treasury  of  the 
state  the  sum  of  $46,741.25.  By  reason  of  the  demurrer  to 
plaintiff's  petition,  the  defendant's  construction  admits  that  such 
sum  was  his  net  profit. 

^Affirming  State,  ex  rel  Gentsch,  v.  Hirstius,  15  NJ'.CN.S.),  605. 
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Section  2996  is  a  portion  of  the  salary  law,  so-called,  enacted 
by  the  General  Assembly  on  the  22d  day  of  March,  1906,  and 
took  effect  January  1st,  1907.  This  statute  fixed  the  salaries 
of  probate  judges,  county  auditors,  treasurers,  recorders,  clerks 
of  the  common  pleas  court  and  sheriffs.  Following. immediately 
the  section  relating  to  tlie  salary  which  each  of  the  foregoing 
officers  shall  receive,  Section  18  of  the  act,  now  2996  of  the  Gen- 
eral Code,  is  as  follows: 

''And  said  salaries  shall  be  in  lieu  of  all  fees,  costs,  penalties, 
percentages,  allowances  and  of  all  other  perquisites  of  whatever 
kind  which  any  of  the  officials  herein  named  may  now  collect 
and  receive,  provided,  however,  that  in  no  case  shall  such  annual 
salary  pavable  to  any  of  the  officers  aforesaid  exceed  the  sum  of 
$6,000."* 

Section  19  of  the  act  provides  as  follows: 

''The  county  commissioners  shall,  in  addition  to  the  compen- 
sation and  salary  herein  provided,  make  allowances  quarterly 
to  every  sheriff  for  keeping  and  feeding  prisoners  under  Section 
1235  of  the  Be\dsed  Statutes,  and  shall  allow  his  actual  and 
necessary  expenses  incurred  or  expended  in  pursuing  or  trans- 
porting persons  accused  or  convicted  of  crimes  and  offenses,  in 
conveying  and  transferring  persons  to  and  from  any  state  asylum 
for  the  insane,  the  institution  for  feeble  minded  youth,  etc.,  etc., 
and  all  expenses  of  maintaining  horses,  etc.,  necessary  to  the 
proper  administration  of  the  duties  of  his  office.  Every  sheriff 
shall  file  under  oath  with  the  quarterly  report  herein  provided 
for  a  full,  accurate  and  itemized  account  of  all  his  actual  and 
necessary  expenses,  mentioned  in  this  section,  before  the  same 
shall  be  allowed  by  the  cortnty  commissioners.*' 

The  foregoing  sections,  18  and  19,  became  Sections  2996  and 
2997,  respectively,  upon  the  revision  of  the  statutes  in  1912. 
Slight  grammatical  changes  were  made  in  the  provision.  The 
words  '^Section  No,  1235  of  the  Bevised  Statutes''  were  omitted, 
and  the  words  **as  provided  by  law"  were  substituted  instead 
in  the  revision. 

It  is  claimed  that  these  two  sections  should  be  construed  to- 
gether, and  also  in  connection  with  the  entire  statute,  to  the  end 
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that  it  may  harmonize  with  the  intent  of  the  Le^latnre  of 
placing  all  of  the  officers  upon  a  fixed  and  stated  salary,  and  that 
in  any  event  none  of  said  oSicers  should  be  paid  more  than  $6,000. 
But  it  will  be  observed  that  the  limitation  of  $6,000  applies  to 
the  annual  salary,  for  the  statute  provided  that  in  no  case  shall 
the  annual  salary  paid  any  officer  exceed  $6,000. 

The  words  ** compensation"  and  "salary"  have  reference  to 
two  distinct  things.  Compensation  evidently  with  reference  to 
the  actual  expenditures  made  by  the  sheriff  in  the  discharge  of 
specified  duties,  while  salary  is  limited  to  the  amount  to  be 
paid  annually. 

It  will  also  be  noted  that  in  every  case  where  expenditures  are 
authorized,  the  terms  "actual  or  necessary"  or,  "actual  and 
necessary,"  are  used ;  and  it  also  provided  at  the  close  of  Section 
2997:  "Each  sheriff  shall  file  under  oath  with  the  quarterly 
report  herein  provided,  a  full,  accurate  and  itemized  account  of 
all  his  actual  and  necessary  expenses,  including  railroad  fare, 
street  car  fare  and  livery  hire  mentioned  in  this  section,  before 
they  shall  be  allowed  by  the  commissioners."  It  will  also  be 
noted  that  no  such  restriction  or  requirement  in  reference  to 
actual  expenditures  in  keeping  and  feeding  prisoners  is  pro- 
vided in  the  statute,  and  that  such  is  only  required  where  the 
same  is  specifically  authorized  and  report  of  same  required. 

This  is  a  significant  fact  in  arriving  at  the  construction  of  this 
law.  It  is  almost  equivalent  to  saying  that  the  sheriff  shall  not 
be  required  to  keep  and  render  an  account  of  his  expenditures  in 
keeping  and  feeding  prisoners.  But  the  plain  statement  at  the 
outset  of  Section  19  is  of  much  greater  significance,  for  it  says : 
"The  county  commissioners  shall,  in  addition  to  the  compensa- 
iion  and  salary  herein  provided,  make  allowances  quarterly  to 
every  sheriff  for  keeping  and  feeding  prisoners,  as  provided  under 
Section  1235  of  the  Revised  Statutes."  This  statute,  which  is 
now  2850  of  the  Gelieral  Code,  provides  that  "The  sheriff  shall 
be  allowed  by  the  county  commissioners  not  less  than  45  nor 
more  than  75  cents  per  day  for  keeping  and  feeding  prisoners 
in  jail,  but  in  any  county  in  which  there  is  no  infirmary,  the 
county  commissioners,  if  they  think  it  just  and  necessary,  may 
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allow  any  sum  not  to  exceed  75  cents  each  day  for  keeping  and 
feeding  any  idiot  or  lunatic.  The  sheriff  shall  furnish  at  the 
expense  of  the  county  to  all  prisoners  confined  in  jail,  except 
those  confined  for  debt  only,  fuel,  soap,  disinfectants,  bed  cloth- 
ing, washing  and  nursing  when  required,  and  other  necessaries 
as  the  court,  in  its  rules,  shall  designate." 

Section  3046  of  the  General  Code  provides  that  '*on  the  first 
Monday  of  September  of  each  year,  each  county  treasurer,  re- 
corder, sheriff,  etc.,  shall  make  returns  under  oath  to  the  county 
auditor  of  the  amount  of  fees  and  moneys  received  by  them  or 
due  them  during  the  year  next  preceding  the  time  of  making  the 
return.*'  There  are  other  sections  which  provide  for  reports 
by  the  sheriff  of  moneys  received  or  collected  by  him,  but  in 
none  of  them  is  a  report  required  of  him  of  any  expenditure  of 
or  connected  with  the  keeping  and  feeding  of  prisoners. 

With  these  sections  of  the  statute  before  us,  what  construction 
should  there  be  given  to  said  Section  19,  now  Section  2997  of 
the  General  Code?  This  section  provides,  in  substance,  that  in 
addition  to  the  compensation  and  salary  herein  provided,  the 
county  commissioners  shall  make  allowances  quarterly  to  each 
sheriff  for  keeping  and  feeding  prisoners  at  a  rate  or  price  of  not 
less  than  45  cents  nor  more  than  75  cents  per  day.  In  this 
case  a  rate  was  made  of  50  cents  per  diem. 

There  is  no  ambiguity  in  the  language  of  these  two  sections, 
and  consequently  they  do  not  call  for  judicial  interpretation. 
In  other  words,  they  mean  exactly  what  they  say,  viz.,  that  the 
allowances  made  by  the  commissioners  are  in  addition  to  the 
compensation  and  the  salary  allowed  by  the  statutes  preceding. 

The  general  rule  of  law  is  ''that  where  there  is  in  the  same 
statute  a  particular  enactment  and  also  a  general  one  which, 
in  its  most  comprehensive  sense,  would  include  what  is  embraced 
in  the  former,  the  particular  enactment  must  be  operative  and 
the  general  enactment  must  be  taken  to  affect  only  such  cases 
within  its  general  language  as  are  not  within  the  provisions  of 
the  particular  enactment"  (26  Am.  &  Eng.  Enc,  216).  This 
is  the  rule  applied  in  the  case  of  Stone  v.  State  of  Ohio,  18  C.C. 
(N.S.),  246,  which  is  quite  similar  to  the  case  at  bar,  where  the 
court  say: 


COURT  OF  APPEALS.  181 


1916.]  Cuyahoga  County. 


**It  will  not  help  in  the  interpretation  of  these  statutes  to 
criticize  the  apparent  carelessness  with  which  they  seem  to  have 
been  so  complicated.  We  must  suppose  that  the  Legislature  did 
not  intend  to  do  an  unreasonable  thing,  that  it  had  an  object  in 
view  in  amending  and  re-enacting  these  sections." 

Furthermore,  it  is  to  be  borne  in  mind  that  the  Legislature,  by 
the  enactment  of  Section  2850,  gave  full  authority  to  the  commis- 
sioners to  allow  not  less  than  45  nor  more  than  75  cents  per  day 
for  keeping  and  feeding  prisoners.  It  is  a  general  rule  of  law 
that  a  court  has  no  power  to  control  the  discretion  which  is 
given  by  the  Legislature  to  another  body,  such  as  a  town  or 
city  council,  school  board  and  even  commissioners;  and  should 
we  in  the  case  at  bar  hold  with  the  plaintiff,  we  should  be  guilty 
of  controllng  their  discretionary  power,  and  in  effect  fixing  the 
rate  which  the  sheriff  should  charge  per  diem.  The  Legislature 
has  delegated  to  the  commissioners  the  power  and  duty  to  fix 
the  rate  for  keeping  and  feeding  the  prisoners,  and  specifically 
limits  their  discretion  to  an  amount  of  not  less  than  45  nor  more 
than  75  cents  per  day.  Relief  from  the  provisions  of  this  statute 
manifestly  should  come  from  the  Legislature  and  not  from  this 
court,  regardless  of  our  own  opinion  as  to  whether  it  is  a  good  or 
bad  law. 

This  statute  was  passed  in  1906,  about  nine  years  ago.  It  has 
been  recognized  by  the  authorities  of  the  state  and  county  audi- 
tors, treasurers  and  public  accountants;  attorney-generals  have 
held  in  favor  of  the  sheriffs.  The  Legislature  has  not  seen  fit 
to  change  it,  and  it  is  a  general  rule  that  the  practical  construc- 
tion given  a  doubtful  statute  by  the  state  or  oflBcers  whose  duty 
it  is  to  carry  it  into  execution  is  entitled  to  great  weight,  and 
will  not  be  disregarded  or  overturned  except  for  cogent  reasons 
and  unless  it  is  clear  that  such  construction  is  erroneous.  South- 
erland  Statutory  Construction,  Section  472  and  474.  Dutout  v. 
Doyle,  16  U.  S.,  400-407 ;  State  v.  Athens,  18  C.  C,  349. 

The  question  of  feeding  the  United  States  and  city  prisoners 
is  of  more  diflScult  solution.  We  are  satisfied  with  the  views 
expressed  by  Judge  Estep  in  his  opinion  upon  overruling  the 
demurrer  in  this  case,  as  follows : 
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allow  any  sum  not  to  exceed  75  c  ^,        .  *    a-      _i  ^     _:_ 

-    ,.  .,.  ,       ,       ,.  je  matter  of  feeding  state  pnfl- 

feeding  any  idiot  or  lunatic,  .-'^'^ecoimt  to  the  county  or  state 
expense  of  the  county  to  .v^j^quarterly  by  the  county  conunia- 
those  confined  for  debt  -  ';}-^''tiiat  in  this  reapect  the  Lej^slature 
ing,  waahing  and  p-  ■■;/><'Jnreen  state,  federal  and  city  priaoneral 
as  the  court,  in  *  ■,;>"t  Legisl»tu«  that  he  should  pay  into  the 
Section  30'  ,:  yp^  '»n>oant^  received  for  feeding  federal  and 
,,     ,  ■  ^'V  rltsin  the  amount  received  for  feeding  state 

Monday  >j^  ^^^^^  ^  jj^^  conclusion  that  the  sheriff 

eordc-  ^jj^t/ancea  made  to  him  for  feeding  state  priaon- 

au "  ^  me  that  it  logically  follows  that  it  was  never 

I  Legislature  to  classify  in  this  reapect  the  pris- 

-"  to  his  custody  and  therefore  require  him  to  feed 

^I'ei^  "^"federal  prisoners  at  his  expense.     It  is  reasonable  to 
ei'y       the  county  and  state  having  been  put  to  no  expense  in 
sty  ***!(,  subsiating  these  prisoners,  and  incurring  no  liability 
r^f^Ziiou  thereto,  the  sheriff  should  be  required  to  pay  into  the 
in  **    „  of  the  county  tlie  amounts  received  by  him  from  the 
''^tral  and  city  authorities  in  payment  for  the  expenses  he  has 
.  gurred  in  subsisting  these  prisoners  T    In  other  words,  is  it  a 
^gaonable   construction   to   place   upon   these   statutes,   which 
would  result  in  holding  tliat  the  sheriff  must  subsist  these  pris- 
oners at  kis  own  expenset 

' '  The  only  reason  why  this  money  received  by  the  sheriff  from 
the  federal  and  city  authorities  should  be  turned  into  the  county 
treasury  is  that  the  salary  act.  Section  2977,  provides  that  all 
fees,  allowances  and  other  perquisites  collected  and  received  by 
law,  as  compensation  for  services,  shall  be  for  the  sole  use  of 
the  treasury  of  the  county  in  wheh  they  are  collected.  The  ques- 
tion, therefore,  presents  itself  as  to  whether  or  not  these  amonnta 
received  by  the  sheriff  for  subsisting  federal  and  city  prisoners 
are  allowances  or  perquisites  collected  or  received  by  law.  In 
my  opinion  the  fees,  allowances  and  perquisites  referred  to  in 
Section  2977  and  Section  2996  of  the  code  do  not  refer  to  any 
feen,  allowances  or  perquisites  except  such  as  are  fixed  by  law  for 
services  and  duties  imposed  by  law  upon  the  sheriff.  All  these 
fees,  etc.,  are  to  be  collected  by  him  and  paid  into  the  county 
treasury.  These  fees,  allowances,  etc.,  are  fixed  by  Sections 
2845-6  et  seq.  of  the  Code.  The  duty  of  subsisting  federal  and 
city  prisoners  not  being  imposed  upon  the  sheriff  by  law,  and 
any  sum  he  may  receive  for  such  subsistence  not  being  fixed 
by  law,  but  his  compensation  arising  only  from  contract,  I  am 
of  the  opinion  that  under  the  provisions  of  the  salary  act  he  is 
not  required  to  turn  said  moneys  into  the  county  treasury,    Thij 
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must  be  so,  or  else  we  are  bound  to  conclude  that  he  must  render 
his  service  for  nothing.    Should  the  court  place  a  construction 
these  statutes  which  would  lead  to  this  absurd  consequence 
i  do  an  injustice  to  the  defendant,  when  state  and  county 
e  incurred  no  expense  or  liability  in  relation  to  such  pris- 
oners! 

'*In  the  case  of  Moore  v.  Qiven,  39  0.  S.,  661,  the  law  is 
stated  in  the  first  syllabus ;  '  It  is  the  duty  of  the  courts,  in  the 
interpretation  of  statutes,  unless  restrained  by  the  letter,  to 
adopt  that  view  which  will  avoid  absurd  consequences,  injustice 
or  great  inconvenience,  as  none  of  these  can  be  presumed  to  have 
been  within  the  legislative  intent.*  " 


For  these  reasons  we  are  constrained  to  hold  that  there  is  no 
obligation  resting  upon  the  defendant  to  account  for  or  to  pay 
over  to  the  county  or  state  the  amount  of  money  received  by  him 
for  keeping  and  feeding  prisoners  during  his  term  of  office  in 
excess  of  the  actual  cost  for  so  doing,  and  therefore  affirm  the 
judgment  of  the  court  of  common  pleas. 

Spbncb,  J.  (sitting  in  place  of  Meals,  J.),  concurs;  Grant,  J., 
dissents. 


ACTION  rOR  DAMAGES  FOR  REFUSAL  TO  GRANT  A 

LIQUOR  LICENSE. 

Court  of  Appeals  for  Hamilton  C!oant7. 

Juuus  Thbubkauf  v.  Rogers  Wright  ht  al. 

Decided,  January  31,  1916. 

Liquor  Licensing  OfficerB — Not  Answerable  for  Refusing  to  Qrant  a 

License-Character  of  Their  Functions. 
Liquor  licensing  boards  perform  giia«<-judlcial  functions,  and  can  not 

be  held  answerable  in  damages  for  errors  or  mistakes,  if  any  are 

made,  in  the  exercise  of  their  functions. 

H,  P.  Karch,  for  plaintiff  in  error. 

Ellis  0.  Kinkead,  John  A.  Deasy  and  Timoihy  8.  Hogcm,  oQn- 
tnu 
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' '  Having  already  held  that  in  the  matter  of  feeding  state  pris- 
oners the  sheriff  is  not  required  to  account  to  the  county  or  state 
for  the  allowances  made  to  him  quarterly  by  the  county  commis- 
sioners, can  it  be  fairly  said  that  in  this  respect  the  Legislature 
intended  to  distinguish  between  state,  federal  and  city  prisoners  t 
Was  it  intended  by  the  Legislature  that  he  should  pay  into  the 
county  treasury  the  amounts  received  for  feeding  federal  and 
city  prisoners,  and  retain  the  amount  received  for  feeding  state 
prisoners?  If  we  are  right  in  the  conclusion  that  the  sheriff 
may  retain  the  allowances  made  to  him  for  feeding  state  prison- 
ers, it  appears  to  me  that  it  logically  follows  that  it  was  never 
intended  by  the  Legislature  to  classify  in  this  respect  the  pris- 
oners committed  to  his  custody  and  therefore  require  him  to  feed 
city  and  federal  prisoners  at  his  expense.  It  is  reasonable  to 
say  that  the  county  and  state  having  been  put  to  no  expense  In 
regard  to  subsisting  these  prisoners,  and  incurring  no  liability 
in  relation  thereto,  the  sheriff  should  be  required  to  pay  into  the 
treasury  of  the  county  the  amounts  received  by  him  from  the 
federal  and  city  authorities  in  payment  for  the  expenses  he  has 
incurred  in  subsisting  these  prisoners  T  In  other  words,  is  it  a 
reasonable  construction  to  place  upon  these  statutes,  which 
would  result  in  holding  that  the  sheriff  must  subsist  these  pris- 
oners at  his  own  expense? 

' '  The  only  reason  why  this  money  received  by  the  sheriff  from 
the  federal  and  city  authorities  should  be  turned  into  the  county 
treasury  is  that  the  salary  act,  Section  2977,  provides  that  aU 
fees,  allowances  and  other  perquisites  collected  and  received  by 
law%  as  compensation  for  services,  shall  be  for  the  sole  use  of 
the  treasury  of  the  county  in  whch  they  are  collected.  The  ques- 
tion, therefore,  presents  itself  as  to  whether  or  not  these  amounts 
received  by  the  sheriff  for  subsisting  federal  and  city  prisoners 
are  allowances  or  perquisites  collected  or  received  by  law.  In 
my  opinion  the  fees,  allowances  and  perquisites  referred  to  in 
Section  2977  and  Section  2996  of  the  code  do  not  refer  to  any 
fees,  allowances  or  perquisites  except  such  as  are  fixed  by  law  for 
services  and  duties  imposed  by  law  upon  the  sheriff.  All  these 
fees,  etc.,  are  to  be  collected  by  him  and  paid  into  the  county 
treasury.  These  fees,  allowances,  etc.,  are  fixed  by  Sections 
2845-6  et  seq.  of  the  Code.  The  duty  of  subsisting  federal  and 
city  prisoners  not  being  imposed  upon  the  sheriff  by  law,  and 
any  sum  he  may  receive  for  such  subsistence  not  being  fixed 
by  law,  but  his  compensation  arising  only  from  contract,  I  am 
of  the  opinion  that  under  the  provisions  of  the  salary  act  he  is 
not  required  to  turn  said  moneys  into  the  county  treasury.    This 
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6  so,  or  else  we  are  bound  to  conclude  that  he  must  render 

'ice  for  nothing.    Should  the  court  place  a  construction 

statutes  which  would  lead  to  this  absurd  consequence 

^  injustice  to  the  defendant,  when  state  and  county 

•ed  no  expense  or  liability  in  relation  to  such  pris- 

^e  of  Moore  v.  Given,  39  0.  S.,  661,  the  law  is 

.ifst  syllabus :    *  It  is  the  duty  of  the  courts^  in  the 

cdtion  of  statutes,  unless  restrained  by  the  letter,  to 

.opt  that  view  which  will  avoid  absurd  consequences,  injustice 

or  great  inconvenience,  as  none  of  these  can  be  presumed  to  have 

been  within  the  legislative  intent.'  " 

For  these  reasons  we  are  constrained  to  hold  that  there  is  no 
obligation  resting  upon  the  defendant  to  account  for  or  to  pay 
over  to  the  county  or  state  the  amount  of  money  received  by  him 
for  keeping  and  feeding  prisoners  during  his  term  of  office  in 
excess  of  the  actual  cost  for  so  doing,  and  therefore  affirm  the 
judgment  of  the  court  of  common  pleas. 

Spbncb,  J.  (sitting  in  place  of  Meals,  J.),  concurs;  Grant,  J., 
dissents. 


ACTION  rOR  DAMAGES  POR  REFUSAL  TO  GRANT  A 

LIQUOR  LICENSE. 

Court  of  Appeals  for  Hamilton  County. 

Julius  Thbubkauf  v.  Rogers  Wright  bt  al. 

Decided,  January  31,  1916. 

Liquor  Licensing  Officers — Not  Answerable  for  Refusing  to  QraM  a 

License — Character  of  Their  Functions. 
Liquor  licensing  boards  perform  (zucwi-Judicial  functions,  and  can  not 

be  held  answerable  in  damages  for  errors  or  mistakes,  if  any  are 

made,  in  the  exercise  of  their  functions. 

iT.  P.  Karch,  for  plaintiff  in  error. 

ElUg  O.  Kinkead,  John  A.  Deasy  and  Timothy  8.  Hogcm,  opn* 
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QOBMAK,  J. 

The  action  below  was  brought  in  the  Superior  Court  of  Cin- 
cinnati by  plaintiff  in  error  against  Rogers  Wright  and  William 
Marschheuser  as  the  Hamilton  County  Liquor  Licensing  Board, 
and  Charles  L.  Allen,  Byron  M.  ClenDening  and  J.  H.  Secrest 
as  the  Ohio  State  Liquor  Licensing  Board,  to  recover  $20,000 
damages  for  their  alleged  wrongful  refusal  and  neglect  to  grant 
to  plaintiff  a  license  to  traffic  in  intoxicating  liquors  in  Cincin- 
nati for  the  year  beginning  November  24,  1913,  upon  his  ap- 
plication therefor  duly  filed  in  writing  as  provided  by  law ;  and 
plaintiff  further  averred  that  although  he  possessed  all  the  quali- 
fications requisite  in  law  to  entitle  him  to  a  license,  said  boards 
rejected  his  application  solely  on  the  ground  that  the  number  of 
licenses  which  could  be  issued  under  the  Constitution  and  the 
laws  had  been  exhausted  and  there  were  no  more  licenses  to 
grant.  Plaintiff  further  averred  that  he  was  one  of  those  favored 
under  the  laws  as  entitled  to  a  license  because  of  his  good  stand- 
ing and  the  length  of  time  he  had  been  engaged  in  the  business 
prior  to  November  5,  1913.  He  claimed  that  as  the  direct  re- 
sult of  the  refusal  of  defendants  to  issue  to  him  a  license  he  was 
damaged  in  the  sum  above  stated  and  prayed  judgment  therefor. 

A  demurrer  to  plaintiff's  second  amended  petition  was  in- 
terposed by  defendants  and  sustained  by  the  trial  court,  and  the 
plaintiff  not  desiring  to  plead  further,  his  petition  was  dis- 
missed. 

It  is  claimed  that  in  this  ruling  the  court  below  erred. 

This  court  is  of  the  opinion  that  the  court  below  did  not 
err  in  sustaining  the  demurrer. 

In  23  Cyc,  125,  this  rule  is  laid  down : 

'*  Licensing  officers  are  not  to  be  held  answerable  for  mere 
mistakes  or  errors  of  judgment ;  but  they  are  subject  to  indict- 
ment when  their  action  in  granting  or  refusing  licenses  was 
prompted  by  corrupt  motives  amounting  to  a  gross  abuse  of 
discretion  or  a  plain  dereliction  of  duty.  They  are  not  per- 
sonally liable  in  an  action  at  law  against  them  to  recover  dam- 
ages alleged  to  have  been  sustained  by  their  refusal  to  grant  a 
license  to  plaintiff ;  the  latter,  if  riearly  entitled  to  a  license,  may 
enforce  his  rights  by  mandamus,  but  the  proceeding  on  his  ap- 
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plication  is  so  far  judicial  as  to  protect  oflScers  from  civil  actions 
for  damages/'  etc.    Citing  HaUoran  v.  McCullough,  68  Ind.,  179. 

Under  the  law  (103  0.  L.,  216-242  inclusive)  the  county 
licensing  board  has  something  more  than  ministerial  duties  to 
perform;  it  has  gti^i- judicial  functions  to  perform;  it  must 
look  into  the  character  and  qualifications  of  applicants  for 
licenses,  grant  licenses  which  shall  not  exceed  in  number  one 
for  every  five  hundred  inhabitants  of  the  county,  and  perform 
many  other  acts  calling  for  an  exercise  of  discretion  and  judg- 
ment. They  can  not  be  held  answerable  in  damages  for  errors 
or  mistakes  made  by  them  in  the  exercise  of  such  functions. 

Most  of  the  questions  raised  in  this  case  were  decided  ad- 
versely to  the  contention  of  plaintiff  in  error  by  the  Supreme 
Court  in  the  case  of  Meyer  v.  O'Dwyer,  90  Ohio  St.,  341. 

Judgment  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


DESCENT  OF  THE  DISTRIBUTIVX  SHARE  OF  PERSONAL 
ESTATE  LEFT  BY  AN  INTESTATE  WIFE. 

Court  of  Appeals  for  Seneca  County. 

Allbn  J.  Seney,  Administrator,  v.  Georgb  E. 
ScHROTH,  Administrator. 

Decided,  1916. 

Descent  and  Distrihution — Wife  Receives  Her  DiatrihiUive  Share  of 
the  Personal  Estate  of  Her  Deceased  Husband,  and  Dies  Intes- 
tate— Baid  Personalty  Descends  to  Her  Heirs  Qenerally. 

S.  died  testate  without  Issue,  leaving  A.  W.  S.  his  widow,  and  certain 
brothers  and  sisters  and  their  legal  representatives,  his  only  heirs 
at  law.  A.  W.  S.  elected  not  to  take  under  the  will  of  S.,  but  took 
under  the  law  her  distributive  share  of  S/s  personal  estate,  and 
subsequently  died  intestate  without  Issue,  leaving  neither  brother 
nor  sister  or  their  legal  representatives. 

Held:  That  A.  W.  S.  took  her  distributive  share  of  said  personal  es- 
tate by  f^vor  of  the  provisions  of  Sections  10571  and  8592,  General 
Code,  and  not  under  any  provision  of  Section  8674,  General  Code; 
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hence,  the  provisions  of  Section  8577,  General  Code,  are  not  effec- 
tive to  divert  the  descent  of  such  personal  property  from  her 
heirs  generally. 

Allen  J.  Sejiey  and  Charles  E.  Derr,  for  plaintiff  in  error. 
George  E,  Schroth,  contra. 

Robinson,  J. 

The  facts,  as  alleged  in  tlie  cross-petition  of  plaintiff  in  error, 
are,  in  brief,  as  follows: 

(Jeorge  E.  Seney  died  testate  on  or  about  the  first  day  of 
June,  1905,  leaving  no  issue,  but  leaving  surviving  him  one 
brother,  Henry  W.  Seney,  since  deceased ;  one  sister,  Frances  M. 
Crum,  since  deceased;  George  E.  Seney,  Jr.,  a  son  of  Joshua 
Seney,  a  deceased  brother,  and  Bessie  Schaler,  a  granddaughter 
of  a  deceased  sister,  Josephine  Seney  Wise.  He  also  left  surviv- 
ing him  his  widow,  Anna  Walker  Seney,  who  has  since  deceased, 
intestate  and  leaving  no  issue  and  no  brothers  or  sisters  or  their 
legal  representatives. 

The  said  Anna  Walker  Seney  elected  not  to  take  under  the 
provisions  of  the  last  will  and  testament  of  George  E.  Seney, 
deceased,  but  elected  to  be  endowed  of  the  lands  and  tenements 
of  which  the  said  George  E.  Seney  died  seized,  and  took  her 
distributive  share  of  the  personal  estate  of  said  George  B.  Seney, 
deceased,  the  sum  of  twelve  thousand  five  hundred  sixteen  and 
fifty-one  hundredths  dollars.  Said  sum  came  into  the  hands  of 
the  defendant  in  error,  George  E.  Schroth,  as  administrator  of 
the  estate  of  Anna  Walker  Seney,  deceased. 

The  said  George  E.  Schroth,  as  such  administrator,  commenced 
an  action  against  the  plaintiff  in  error  and  others,  asking  the 
instruction  of  the  court  in  the  distribution  of  said  estate. 

The  said  Henry  W.  Seney  died  intestate,  leaving  a  widow 
and  children. 

The  estate  of  Henry  W.  Seney  is  not  suflScient  to  pay  the  in- 
debtedness thereof. 

The  plaintiff  is  the  duly  elected,  qualified  and  acting  admin- 
istrator of  the  estate  of  said  Henry  W.  Seney,  deceased,  and  as 
such  filed  his  answer  and  cross-petition  to  said  petition  of  said 
George  E.  Schroth,  as  administrator  of  the  estate  of  Anna 
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Walker  Seney,  deceased,  praying  that  he  may  be  found  entitled 
to  the  one-fourth  of  said  twelve  thousand  five  hundred  sixteen 
and  fifty-one  hundredths  dollars  on  distribution,  and  that  said 
sum  may  be  ordered  paid  to  him  as  such  administrator ;  to  which 
cross-petition  said  Oeorge  E.  Sehroth,  as  the  administrator  of 
the  estate  of  Anna  Walker  Seney,  deceased,  filed  a  general  de- 
murrer, which  demurrer  was  sustained  by  the  court  below,  and 
judgment  rendered  against  plaintiff  in  error. 

Error  is  prosecuted  here  to  reverse  said  judgment. 

The  plaintiff  in  error  contends  that  under  Section  8577,  Gen- 
wal  Cod^  of  Ohio,  the  brothers  and  sisters  of  George  E.  Seney, 
deceased,  or  their  legal  representatives,  are  entitled,  upon  distri- 
bution, to  the  unconsumed  portion  of  the  personal  estate  re- 
ceived by  Anna  Walker  Seney  as  her  distributive  share  of  the 
personal  estate  of  George  E.  Seney,  deceased. 

Section  8577  of  the  General  Code  provides: 

''When  the  relict  of  a  deceased  husband  or  wife  dies  intes- 
tate and  without  issue,  possessed  of  any  real  estate  or  personal 
property  which  came  to  such  iatestate  from  a  former  deceased 
husband  or  wife  by  deed  of  gift,  devise  or  bequest,  or  under  the 
provisions  of  section  eighty-five  hundred  and  seventy-four,  then 
such  estate,  real  and  personal,  shall  pass  to  and  vest  in  the  chil- 
dren of  such  deceased  husband  or  wife,  or  the  legal  representa- 
tives of  such  children.  If  there  are  no  children  or  their  legal 
representatives  living,  then  such  estate,  real  and  personal,  shall 
pass  and  descend,  one-half  to  the  brothers  and  sisters  of  such 
intestate,  or  their  legal  representatives,  and  one-half  to  the 
brothers  and  sisters  of  such  deceased  husband  or  wife  from 
which  such  personal  or  real  estate  came,  or  their  personal  rep- 
resentatives." 

Clearly  this  property  did  not  come  to  Anna  Walker  Seney  by 
deed  of  gift,  devise  or  bequest.  Did  it  then  come  to  her  under 
any  of  the  provisions  of  Section  8574 1  Section  8574  of  the 
General  Code  provides: 

''If  the  estate  came  not  by  descent,  devise,  or  deed  of  gift, 
it  shall  descend  and  pass  as  follows : 

"1.  To  the  children  of  the  intestate  and  their  legal  repre- 
sentatives. 
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''2.  If  there  are  no  children,  or  their  legal  representatives, 
the  estate  shall  pass  to  and  be  vested  in  the  husband  or  wife, 
relict  of  such  intestate. 

' '  3.  If  such  intestate  leaves  no  husband  or  wife,  relict  to  him- 
self or  herself,  the  estate  shall  pass  to  the  brothers  and  sisters 
of  the  intestate  of  the  whole  blood,  and  their  legal  represen- 
tatives. 

'^4.  If  there  are  no  brothers  or  sisters  of  the  intestate  of  the 
whole  blood,  or  their  legal  representatives,  the  estate  shall  pass 
to  the  brothers  and  sisters  of  the  half-blood,  and  their  legal 
representatives. 

**5.  If  there  are  no  brothers  or  sisters  of  the  intestate  of  the 
half-blood,  or  their  legal  representatives,  the  estate  shall  ascend 
to  the  father;  if  the  father  is  dead,  then  to  the  mother. 

' '  6.  If  the  father  and  mother  are  dead,  the  estate  shall  pass 
to  the  next  of  kin,  and  their  legal  representatives,  to  and  of  the 
blood  of  the  intestate." 

There  were  no  children  in  this  case,  and  had  there  been  no 
will,  then  clearly  the  whole  estate  would  have  passed  by  descent 
from  George  E.  Seney  to  his  widow,  Anna  Walker  Seney,  under 
subdivision  2  of  Section  8574,  and  upon  the  death  of  Anna 
Walker  Seney  intestate,  she  leaving  no  brothers  nor  sisters  or 
their  legal  representatives,  would  have  passed,  under  Section 
8577,  to  the  brothers  and  sisters  or  their  legal  representatives, 
of  George  E.  Seney,  deceased.  But  George  E.  Seney  died  tes- 
tate, and  his  widow  elected  not  to  take  under  said  will.  Did 
she  then  take  the  widow's  portion  of  the  personal  estate  under 
Section  8574  or  did  she  take  under  Section  10571  of  the  Gteneral 
Code,  which  provides: 

'  *  The  election  of  the  widow  or  widower  to  take  under  the  wiU 
shall  be  entered  upon  the  minutes  of  the  court.  If  the  widow  or 
widower  fails  to  make  such  election,  he  or  she  shall  retain  the 
dower,  and  such  share  of  the  personal  estate  of  the  deceased 
consort  as  she  or  he  respectively  would  be  entitled  to  by  law 
in  case  the  deceased  consort  had  died  intestate,  leaving  chil- 
dren." 

And  Section  8592  of  the  General  Code,  which  provides: 

*  *  When  a  person  dies  intestate  and  leaves  no  children  or  their 
legal  representatives,  the  widow  or  widower,  as  next  of  kin,  will 
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be  entitled  to  all  the  personal  property  which  is  subject  to  dis- 
tribution upon  settlement  of  the  estate.  If  the  intestate  leaves 
any  children  or  their  legal  representatives,  the  widow  or  wid- 
ower will  be  entitled  to  one-half  of  the  first  four  hundred  dollars 
and  to  one-third  of  the  remainder  of  the  personal  property  sub- 
ject to  distribution." 

Section  8574  makes  no  provision  for  the  widow  where  the  in- 
testate died  leaving  children.  The  widow,  under  the  common 
law,  was  endowed  of  no  portion  of  the  personal  estate  of  her 
husband.  The  right  of  the  widow,  therefore,  to  a  portion  of  the 
personal  estate  of  her  deceased  husband,  arises  entirely  by  stat- 
utory enactment  and  has  no  existence  independent  thereof,  and 
is  not  a  subject  of  equitable  interpretation.  However  much 
justice  there  may  be  in  the  contention  of  the  plaintiff  in  error 
that  the  same  course  of  descent  should  obtain  where  the  widow 
receives  all  the  personal  property  by  virtue  of  the  provision  of 
subdivision  2  of  Section  8574,  as  where  she  receives  but  the  one- 
third  under  the  provisions  of  Section  10571  and  Section  8592, 
said  contention  is  sufficiently  answered  by  the  fact  that  she 
would  receive  no  part  of  said  personal  estate  in  the  absence  of  a 
statutory  provision  giving  it  to  her.  And  the  same  legislative 
power  which  could  provide  that  she  should  receive  all  of  the 
estate  under  one  set  of  circumstances  and  only  one-third  under 
another,  could  and  did  provide  that  where  she  receives  it  all 
and  dies  intestate  and  without  issue,  that  it  shall  pass  one-half 
to  her  brothers  and  sisters  or  their  legal  representatives  and 
one-half  to  the  brothers  and  sisters  of  her  deceased  husband  or 
their  legal  representatives,  but  failed  to  make  any  such  provision 
or  any  provision  for  succession  under  circumstances  where  she 
received  but  the  one-third,  and  we  can  not  say  that  the  Legisla- 
ture, in  the  amendment  of  1857,  did  not  intend  to  provide  for 
the  succession  in  the  one  case  and  in  the  other  case  allow  it  to 
descend  as  any  other  estate  of  which  she  might  die  possessed. 

The  amendment  seems  to  have  been  made  for  the  sole  purpose 
of  remedying  the  severity  of  the  rule  laid  down  in  the  case  of 
Braiver  v.  Enntf  and  had  the  Legislature  intended  it  to  include 
all  personal  property  which  came  to  her  as  the  relict  of  her  de- 
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ceased  husband  it  could,  and  undoubtedly  would,  have  so  de- 
clared. This  seems  to  us  the  more  apparent  since  all  the  sections 
of  the  code  herein  referred  to  antedate  in  time  of  enactment 
Section  8577,  and  must  have  been  in  contemplation  of  the  Legis- 
lature creating  said  section,  especially  since  by  the  very  language 
of  the  section  it  was  content  to  describe  property  held  by  descent 
under  Section  8573  in  general  terms,  but  confined  its  operation, 
beyond  property  which  came  by  deed  of  gift,  devise  or  bequest^ 
to  property  held  under  the  provisions  of  a  certain  section,  indi- 
cating an  intention  to  limit  its  operation. 

We  are  of  opinion  that  the  personal  property  which  came  to 
Anna  Walker  Seney  as  the  widow  of  George  E.  Seney  did  not 
come  to  her  by  deed  of  gift,  devise  or  be(|nest  from  her  deceased 
husband,  nor  under  any  of  the  provisions  of  Section  8574,  but 
on  the  contrary,  that  said  personal  estate  came  to  said  Anna 
Walker  Senev  bv  virtue  of  Section  10571  and  Section  8592  of 
the  General  Code. 

We  are  also  of  opinion  that  in  the  enactment  of  Section  8577, 
the  Legislature  did  not  intend  to  include  all  property  which 
might  come  to  the  relict  from  a  deceased  husband,  but  only  such 
property  as  was  contemplated  and  included  in  the  provisions  of 
Sections  8573  and  8574  of  the  General  Code. 

We  find  upon  a  comparison  of  the  provisions  of  the  General 
Code  with  the  Revised  Statutes  as  they  existed  at  the  time  of  the 
amendment  of  1857  to  Section  8577,  that  the  provisions  then  in 
force  with  reference  to  the  election  by  the  widow  to  take  under 
the  law  and  with  reference  to  the  distributive  portion  which  the 
widow  was  then  entitled  to,  were  substantially  the  same  as  they 
are  now,  and  we  can  not  assume  that  the  Legislature,  in  the  en- 
actment of  the  amendment  of  1857  to  said  Section  8577,  General 
Code,  were  not  cognizant  of  that  fact  and  were  not  also  cogni- 
zant of  the  fact  that  all  property  which  might  come  to  a  relict 
from  a  deceased  husband  was  not  included  in  the  description 
contained  in  said  Section  8577. 

The  judgment  of  the  court  below  is  therefore  aflSrmed. 

Crow,  J.,  and  Kinder,  J.,  concur. 
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ACTION  FOR  INJURIES  AARRfiD  BY  A  SRTTLEMRNT. 

Court  of  Appeals  for  Hamilton  County. 

WiiiLiAM  F.  Klagbs  v.  Prank  G.  Kbonbnbitteb  and 

Frank  T.  Kronenbittbr. 

Decided,  March  24,  1916. 

Third  Person  Injured  by  Collision  of  Two  Motor  Vehicles — Settlement 
With  the  Owner  of  One  of  the  Vehicles  Bars  an  Action  for  Injuries 
Against  the  Other. 

The  agreement  In  Issue  In  this  case  Is  more  than  a  mere  covenant  not 
to  sue;  It  is  a  contract  In  settlement  In  full  for  the  injuries  re- 
ceived for  a  specified  sum  of  money  which  was  paid,  and  hars  an  ac- 
tion OB  account  of  the  same  injuries  against  a  party  other  than  the 
one  with  whom  the  settlement  was  made. 

James  M.  Hengst,  for  plaintiff  in  error. 
C.  D.  Saviers,  contra. 

Allreao^  J. 

Elages,  the  plaintiff  below,  brought  suit  against  the  defend- 
ants to  recover  for  a  personal  injury  alleged  to  have  resulted 
from  the  negligence  of  the  defendants  in  so  operating  their 
automobile  as  to  collide  with  a  motor  truck  of  the  Gambrinus 
Brewing  Company,  causing  the  latter  to  strike  and  injure 
plaintiff. 

There  is  no  averment  in  the  petition  that  the  Gambrinus 
Brewing  Company  was  negligent. 

The  first  defense  of  the  second  amended  answer  of  the  defend- 
ants is  a  general  denial. 

The  second  defense,  so  far  as  material,  is  as  follows: 

''On  or  about  the  14th  day  of  January,  1914,  the  plaintiff, 
William  F.  Hages,  entered  into  a  contract  of  settlement  with 
the  Gambrinus  Brewing  Company,  the  corporation  mentioned 
and  described  in  plaintiff's  petition,  whereby,  in  consideration 
of  the  sum  of  eight  hundred  dollars  ($800),  he,  the  said  plaint- 
iff, William  P.  Klages,  on  behalf  of  himself,  his  personal  repre- 
sentatives and  assigns,  did  covenant  and  agree  with  said  the 
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Gambrinus  Brewing  Company  that  he  nor  they  wonld  at  any 
time  thereafter  institute,  maintain,  or  prosecute  any  proceeding 
at  law  or  equity  against  the  said  the  Gambrinus  Brewing  Com- 
pany, its  successors  or  assigns,  for  the  purpose  of  recovering 
money  or  of  having  any  other  remedy  against  the  said  the  Gam- 
brinus Brewing  Company,  its  successors  or  assigns  for  or  on 
account  of  said  accident,  which  occurred  on  November  9th,  1913, 
as  a  result  of  a  collision  between  the  automobile  of  the  Gam- 
brinus Brewing  Company  and  the  automobile  in  which  the  de- 
fendant had  an  interest. 

''Defendant  says  that  said  sum  of  eight  hundred  dollars  was 
a  full,  complete  and  adequate  compensation  for  all  of  the  in- 
juries received  by  said  plaintiff  as  he  well  knew  at  the  time  he 
received  the  same,  as  well  as  a  bar  to  any  claim  against  the  de- 
fendants." 

A  demurrer  was  overruled  to  the  second  defense  above  re- 
ferred to,  and  the  plaintiff  not  desiring  to  plead  thereto,  final 
judgment  was  rendered  in  favor  of  the  defendants. 

The  only  question,  therefore,  is  whether  such  second  defense 
is  sufficient  to  constitute  a  bar  to  the  plaintiff's  cause  of  action. 
We  think  the  agreement  between  the  plaintiff  and  the  Gambrinus 
Brewing  Company  as  alleged  in  the  above  defense  constitutes 
more  than  a  mere  covenant  not  to  sue.  The  distinct  averment 
was  made  that  it  was  a  contract  of  settlement.  The  considera- 
tion for  such  contract  of  settlement  and  covenant  not  to  sue 
was  eight  hundred  dollars,  which  is  alleged  to  be  the  full  amount 
of  plaintiff's  injuries.  Having,  therefore,  received  from  the 
Gambrinus  Brewing  Company  the  full  amount  of  his  injuries 
and  having  executed  a  contract  of  settlement  with  the  Gam- 
brinus Brewing  Company,  the  plaintiff  would  have  no  further 
right  of  action  against  the  defendants  who  are  alleged  to  have 
negligently  contributed  to  the  injury. 

The  judgment  of  the  court  of  common  pleaB  is,  therefore, 
affirmed. 

Ferneding,  J.,  and  Kunkle,  J.,  concur. 
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AVOIDING  A  LEASE  BECAUSE  OF  GAMBLING  ON  THE 

PREMISES. 

Court  of  Appeals  for  Lucas  County. 
Nassr  v.  Upton. 

Decided,  February  8,  1915. 

Landlord  and  Tenant — Leased  Premises  Used  for  Oamhling — Whether 
Amusement  Devices  Are  Cktmhling  Devices  Not  Determined  hy 
Elements  o/  Skill  or  Chance — Motive  of  Lessor  in  Prosecuting  an 
Action  in  Forcible  Detainer  Not  Available  as  a  Defense — Purpose 
of  Section  5972,  Relating  to  Leases  for  Property  Used  for  Gaming. 

1.  By  virtue  of  the  provisions  of  Section  5972,  General  Code,  when 

premises  are  occupied  for  gaming  or  lottery  purposes  the  lease 
under  which  they  are  so  occupied  is  rendered  void  at  the  instance 
of  the  lessor,  and  it  is  immaterial  whether  the  result  of  the  game 
or  lottery  depends  on  skill  or  chance  or  both. 

2.  The  provision  of  the  statute  that  if  the  lessor,  knowing  of  the  viola- 

tion, falls  forthwith  to  prosecute  in  good  faith  an  action  to  recover 
possession  of  the  premises,  he  shall  be  held  criminally  responsible, 
is  intended  to  guard  against  the  collusive  prosecution  of  an  action 
instituted  for  the  purpose  of  relieving  the  lessor  from  criminal 
liability,  and  his  motive  in  prosecuting  the  action  of  forcible  de- 
tainer is  not  a  defense  to  such  action. 

3.  A  preponderance  of  the  evidence  is  all  that  is  required  in  an  action 

of  forcible  detainer,  even  though  the  action  is  based  on  a  violation 
of  Section  5972,  General  Code. 

4.  A  landlord  is  not  precluded  from  maintaining  an  action  of  forcible 

detainer  againet  a  tenant  by  the  fact  that  he  has  subsequently 
leased  the  premises  to  a  new  tenant. 

Southard,  Southard  &  Rowe,  for  plaintiflf  in  error. 
Ben  ir.  Johnson  and  C.  B.  Steinefni,  contra. 

Richards,  J. 

Charles  A.  Nassr,  plaintiff  in  error,  had  the  control  of  certain 
premises  adjacent  to  Walbridpe  Park  in  the  city  of  Toledo, 
which  he  leased  to  the  defendant  in  error,  Thomas  A.  Upton. 
Subsequent  to  the  execution  of  this  lease  he  brought  an  action  in 
forcible  detainer  before  a  justice  of  the  peace  to  recover  posses- 
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sion  of  the  premises  on  the  claim  that  the  same  were  being 
used  for  gaming  and  lottery  purposes  in  violation  of  Section 
5972,  General  Code.  On  the  trial  of  the  action  the  jury  re- 
turned a  verdict  for  the  defendant  and  judgment  was  entered 
thereon.  The  court  of  common  pleas  affirmed  that  judgment, 
and  this  proceeding  in  error  is  brought  to  obtain  a  reversal  of 
the  judgments. 

It  appears  from  the  bill  of  exceptions  that  the  tenant,  Upton, 
had  been  in  the  amusement  business  for  a  number  of  years,  and 
that  he  conducted  on  the  premises  the  sale  of  post  cards,  souve- 
nirs and  stamps,  and  conducted  certain  games  called  a  box-ball 
alley,  a  ball  rack,  horse-racing  machine,  and  a  cane  rack,  where 
rings  were  thrown  over  canes.  The  tenant,  on  being  called  for 
cross-examination,  testified  that  the  horse-racing  game  was  a 
machine  with  eight  artificial  horses,  which  were  ball  bearing 
and  revolving,  two  on  each  track,  with  112  numbers  on  the  ma- 
chine, and  that  the  horses  were  numbered  1  to  8,  and  that  in 
connection  therewith  there  was  a  board  with  numbers,  the  dupli- 
cates of  those  on  the  machine.  He  further  testified  that  he  sold 
paddles,  bearing  the  numbers  of  the  horses,  at  five  cents  apiece ; 
that  **if  your  horse  stops  at  64  then  whatever  is  on  64  on  the 
board  is  yours;"  that  there  was  a  separate  part  with  numbers, 
and  prizes  attached  to  each  number,  and  that  there  was  no 
way  of  determining  in  advance  where  tjie  horses  would  stop  and 
no  difference  in  the  value  of  the  prizes  given  in  the  horse-racing 
game.  The  tenant,  in  describing  the  cane-rack  game,  testified 
that  he  sold  three  rings  for  five  cents,  and  that  if  the  patron 
threw  a  ring  over  a  cane  he  got  that  cane;  that  the  canes  were 
all  of  the  same  value,  and  if  the  patron  did  not  throw  a  ring 
over  a  cane  he  was 'not  supposed  to  get  a  cane.  The  other  games 
appear  to  have  been  of  similar  character. 

It  was  contended  by  the  defendant  that  the  plaintiff  was  not 
entitled  to  recover  the  premises  in  forcible  detainer  because  he 
was  not  prosecuting  the  action  in  good  faith,  because  the  games 
conducted  were  not  in  violation  of  the  statute  for  the  reason  that 
they  were  games  of  skill  and  dexterity,  because  the  prizes  were 
all  of  substantially  the  same  value,  and  because  occasional  viola- 
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tions  of  the  gaming  and  lottery  laws  would  not  justify  a  for- 
feiture of  the  lease.  In  pursuance  of  these  claims  and  others 
of  like  character  made  by  the  defendant,  sixteen  separate  re- 
quests to  charge  the  jury  were  submitted  to  the  justice  of  the 
peace,  and  the  jury  were  so  charged.  The  statute  of  Ohio, 
cited  supra,  provides,  in  substance,  that  when  premises  are  occu- 
pied for  **  gaming  or  lottery  purposes, '*  the  lease  or  agreement 
shall  be  void  at  the  instance  of  the  lessor,  who  may  at  any  time 
obtain  possession  by  action  of  forcible  detainer  before  a  justice 
of  the  peace.  The  statute  further  provides  that  if  a  person 
knowingly  permits  premises  to  be  so  iLsed  and  occupied  and  fails 
forthwith  to  prosecute  in  good  faith  an  action  for  the  recovery 
of  the  premises,  the  lessor  shall  be  considered  as  a  principal  in 
carrying  on  the  business  of  gaming  or  lottery  on  the  premises. 

We  will  not  undertake  to  review  all  the  instructions  which 
were  given  to  the  jury  on  the  request  of  the  defendant.  It  is 
apparent,  however,  that  in  those  instructions  the  justice  was 
altogether  too  stringent  against  the  plaintiff  in  charging  on  the 
subject  of  the  action  being  prosecuted  in  good  faith.  The  only 
connection  in  which  good  faith  is  mentioned  in  the  statute  is 
that  if  the  lessor  knowingly  permits  premises  to  be  used  for  the 
forbidden  purpose  and  fails  to  prosecute  in  good  faith,  he  would 
be  liable  as  a  principal  in  the  business.  The  jury  were  told, 
in  substance,  that  if  the  action  was  not  brought  for  the  purpose 
of  suppressing  games  or  lotteries,  but  in  contemplation  of  similar 
games  being  thereafter  conducted  on  the  premises,  then  iJie 
action  was  not  brought  in  good  faith,  and  that  if  the  plaintiff 
knew  that  the  defendant  had  been  conducting  such  games  on  the 
premises,  had  good  reason  to  believe  that  he  would  continue  so 
to  do  and  failed  forthwith  to  bring  an  action,  but  consented  to 
the  occupation  and  accepted  rent  in  advance,  then  the  plaintiff 
could  not  recover,  and  that  if  the  action  was  brought  by  the 
plaintiff  for  the  purpose  of  protecting  himself  from  statutory 
liability,  then  he  could  not  recover.  We  think  this  is  not  a  fair 
statement  of  the  rule  as  to  the  good  faith  of  the  plaintiff  within 
the  language  of  the  statute  to  which  reference  has  been  made. 
If  this  were  the  law  it  would  give  no  room  for  repentance  on 
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the  part  of  a  lessor  wh.o  originally  had  knowledge  of  and  con- 
sented to  the  use  of  the  premises  for  unlawful  purpose,  and  it 
would  follow  that  if  he  had  at  one  time  consented  to  such  use  he 
must  thereafter  remain  criminally  responsible  for  further  vio- 
lations. 

It  is  contended  that  the  transactions  shown  by  the  evidence 
do  not  constitute  violations  of  the  statute  because  of  the  evi- 
dence that  the  prizes  were  of  equal  or  substantially  equal  value. 
If  it  appeared  from  the  evidence  that  every  patron  on  making 
an  investment  would  receive  a  prize,  much  foundation  might 
exist  for  the  claim  made,  if  the  prizes  were  of  equal  or  sub- 
stantially equal  value,  but  if  one  invested  five  cents  in  one  of  the 
games  conducted  by  the  defendant  and  if,  under  the  conditions 
on  which  the  game  was  operated,  he  might  fail  to  win  any  prize, 
the  transaction  would  be  within  the  terms  of  the  statute;  nor 
is  the  transaction  relieved  from  the  inhibition  of  the  statute 
by  reason  of  the  fact,  if  it  be  a  fact,  that  the  games  were  games 
of  skill  and  not  purely  games  of  chance.  The  question  is  one 
which  must  be  determined  in  each  jurisdiction  by  the  language 
of  the  statute  there  controlling,  and  under  the  Ohio  statute  it 
is  unlawful  to  occupy  any  premises  for  gaming  or  lottery  pur- 
poses, and  it  is  immaterial  whether  the  transaction  involves  skill 
or  chance  or  both.  See  Ulsamer  v.  State  of  Ohio,  11  0.  D.  Re., 
889 ;  30  Bull.,  293,  editorial,  a  decision  of  the  circuit  court  sitting 
in  Gallia  county.  The  cases  are  collected  in  Words  and  Phrases, 
under  the  title  **  Gambling-Gaming. ' ' 

At  the  request  of  the  defendant  the  jury  were  charged  that  the 
plaintiff  could  not  prevail  unless  his  claim  was  established  by 
clear  and  convincing  proof  of  the  defendant's  guilt.  We  under- 
stand that  the  ordinary  rule  requiring  a  case  to  be  established 
by  a  preponderance  of  the  evidence  is  the  rule  applicable  to  this 
case,  and  that  the  plaintiff  was  not  required  to  make  out  his 
case  by  any  higher  degree  of  proof  than  that  of  a  preponderance 
of  the  evidence. 

During  the  trial  of  the  case  it  developed  that  Nassr  had  sold 
the  building  on  the  premises  to  Nora  Mullen  and  that  she  trans- 
ferred the  same  back  to  him  on  the  morning  on  which  the  trial 
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before  the  justice  was  commenced.  It  is  contended  that  by  rea- 
son of  these  facts  the  plaintiff  was  not  entitled  to  maintain  the 
action.  The  lease  to  the  defendant,  Upton,  had  not,  of  course, 
by  its  terms  expired ;  neither  had  the  plaintiff  parted  with  his 
title  to  the  ground  occupied  by  the  building.  We  think  the  sale 
of  the  building  would  not  of  itself  prevent  the  plaintiff  from 
maintaining  the  action.  The  purchaser  had  not  taken  posses- 
sion, and  if  the  plaintiff  could  not  maintain  the  action  then  he 
would  continue  liable  under  the  criminal  laws  for  future  viola- 
tions, because  he  was  still  the  lessor  of  the  real  estate  so  far  as 
the  defendant  is  concerned.  The  rule  in  such  cases  is  concisely 
stated  in  24  Cyc,  1415,  as  follows : 

**  While  it  has  been  held  that  the  landlord,  after  having  exe- 
cuted a  valid  lease  to  a  third  person,  has  no  longer  a  right  of 
possession  enabling  him  to  maintain  an  action  to  recover  posses- 
sion from  a  former  tenant,  the  better  rule  would  appear  to  be 
that  he  has  such  an  interest  in  the  possession  as  will  enable  him 
to  sue." 


Numerous  cases  are  cited  sustaining  this  proposition,  and, 
among  others,  the  case  of  Cahn  v.  Hammon  Bldg.  Co.,  8  0.  D. 
Be.,  656 ;  9  Bull.,  112. 

The  record  discloses  that  the  case  was  not  tried  before  the 
justice  of  the  peace  on  the  right  theory,  but  was  submitted  on 
erroneous  principles,  prejudicial  to  the  plaintiff.  It  follows 
that  the  judgments  must  be  reversed  and  the  cause  remanded 
to  the  court  of  common  pleas  for  further  proceedings  according 
to  law. 

Judgments  reversed  and  cause  remanded. 

KiNKADE,  J.,  concurs;  Chittenden,  J.,  not  participating. 
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WHEN  A  DEED  ABSOLUTE  WILL  EE  DECLARED  A  MORTGAGE. 

Court  of  Appeals  for  Athens  County. 
Fleming  et  al  v.  Minx  et  al. 
Decided,  December  30,  1914. 

Partition — Denied  to  Heirs  and  Devisees  of  a  Lessor — Deed  Absolute 
Will  be  Declared  a  Mortgage  When  Necessary  to  Relieve  from  Im- 
position or  Injustice — Rights  of  Heirs  Can  Not  be  Reduced  to 
Money  by  Administrator, 

1.  A  court  of  equity  will  adjudge  a  deed  absolute  to  be  a  mortgage  at 

the  instance  of  either  grantor  or  grantee,  or  their  representatives. 

2.  But  such  adjudication  will  not  be  made,  at  the  instance  of  the 

personal  representative,  for  the  sole  purpose  of  making  it  possible 
for  him  to  collect  the  proceeds  of  such  mortgage  and  distribute  the 
same.  A  court  of  equity  will  declare  a  deed  absolute  to  be  a  mort- 
gage only  when  it  is  necessary  to  prevent  or  relieve  from  im- 
position or  injustice. 

3.  The  heirs  at  law  and  devisees  of  the  lessor  in  a  lease  for  ninety- 

nine  years,  renewable  forever,  with  an  option  in  the  lessee  to 
purchase  the  premises  leased  at  a  stated  time  each  year  during 
the  continuance  of  the  lease,  can  not  compel  partition  of  the  same. 

Grosvenor,  Jones  &  Worstell,  for  plaintiflfs. 

Lewis  &  Keeivati,  for  W.  K.  Scott,  administrator. 

L.  A.  Koons,  for  Elizabeth  Nelson. 

Saybe,  J. 

The  administrator  with  the  will  annexed  of  the  estate  of 
Daniel  Fleming  contends  that  the  deed  under  consideration  con- 
stitutes an  equitable  mortgage  and  desires  an  adjudication  to 
that  effect  so  he  can  foreclose  the  same  and  distribute  the  pro- 
ceeds, while  the  plaintiffs  claim  that  the  transaction  between 
Daniel  Fleming  and  Elizabeth  Nelson  is  a  conditional  sale  and 
seek  partition. 

The  contest  here  is  between  the  administrator  with  the  will 
annexed  and  the  devisees  and  heirs  at  law  of  Daniel  Fleming. 
Elizabeth  Nelson  is  not  interested  in  the  matter  except  that  her 
rights,  whatever  they  may  be,  shall  be  protected. 
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So  we  are  called  upon  to  decide  whether  a  court  of  equily 
will  construe  a  deed  absolute  on  its  face  to  be  a  mortgage,  at 
the  instance  of  the  personal  representative  of  the  grantee  of 
such  deed,  for  the  sole  purpose  of  enabling  such  representative 
to  collect  and  distribute  the  proceeds. 

In  3  Pomeroy's  Equity  Jurisprudence  (3d  Ed.),  Section  1196, 
is  the  following: 

**The  general  doctrine  is  fully  established,  and  certainly  pre- 
vails in  a  great  majority  of  the  states,  that  the  grantor  and  his 
representatives  are  always  allowed  in  equity  to  show,  by  parol 
evidence,  that  a  deed  absolute  on  its  face  was  only  intended  to 
be  a  security  for  the  payment  of  a  debt." 

The  right  here  seems  to  be  limited  to  the  grantor  and  his  rep- 
resentatives, and  not  to  extend  to  the  grantee  and  his  repre- 
sentatives. But  in  McMillan  v.  Bissel,  63  Mich.,  66,  29  N.  W. 
Rep.,  737,  and  Kellog  v.  Northrup,  115  Mich.,  327,  73  N.  W. 
Rep.,  230,  it  was  held  that  the  grantee  or  his  representatives 

« 

may  show  that  a  deed  absolute  is  in  fact  a  mortgage.  It  would 
seem  just  that  either  grantor  or  grantee,  or  their  representatives, 
should  have  the  right,  under  proper  circumstances,  to  show 
what  the  real  transaction  was.  No  reason  can  be  assigned  why 
one  man  should  not  have  the  same  right  as  the  other. 

The  precise  question  to  be  determined  then  is,  Under  what 
circumstances  will  a  court  of  equity  look  beyond  a  deed  absolute 
and  receive  evidence  outside  the  same  to  determine  what  the  real 
transaction  was  between  the  parties? 

An  examination  of  a  number  of  cases  will  show  that  an  at- 
tempt to  convert  that  into  an  absolute  sale  which  was  intended 
as  a  security  for  a  loan  is  treated  as  a  fraud.  Morris  v.  Exr.  of 
Nixon  et  al,  1  How.,  118,  126;  Russell  v.  Southard  et  al,  12  How., 
139;  Babcock  v.  Wijman,  19  How.,  289;  3  Pomeroy's  Equity 
Jurisprudence  (3d  Ed.),  Section  1196. 

Usually  the  value  of  the  property  conveyed  is  in  excess  of  the 
money  loaned,  and  the  grantee,  by  insisting  upon  the  transaction 
as  appears  from  the  language  of  the  deed  alone,  will  thus  secure 
an  unfair  advantage,  and  at  the  instance  of  the  grantor  a  court, 
of  equity  will  hear  evidence,  and  if  the  deed  was  given  to  secure 
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a  loan  will  declare  the  same  to  be  a  mortgage.  The  occasion  for 
this  action  of  the  court  is  found  wholly  in  the  injustice  which 
will  result  to  the  grantor.  Consequently,  if  the  grantor  is  satis- 
fied with  the  transaction  and  it  appears  that  no  unfairness,  impo- 
sition or  injustice  can  result  to  the  grantee,  then  the  court 
will  leave  the  deed  to  stand  as  an  absolute  conveyance. 

A  court  of  equity  will  treat  a  deed  absolute  as  a  deed  abso- 
lute, unless  by  declaring  it  to  be  a  mortgage  injustice  can  be 
prevented. 

In  the  case  under  consideration  the  grantor,  Elizabeth  Nelson, 
makes  no  complaint  in  regard  to  the  transaction.  Prom  her  an- 
swer it  appears  that  she  is  willing  to  allow  the  deed  to  stand  as 
a  deed  absolute.  It  appears  that  neither  the  heirs,  devisees  nor 
personal  representative  of  Daniel  Pleming  will  suffer  any  impo- 
sition or  injustice  by  allowing  the  deed  to  stand  as  a  deed.  There 
is,  therefore,  no  reason  to  examine  the  facts  surrounding  the 
transaction  in  order  to  determine  whether  the  deed  was  made  as 
a  security  for  a  loan.  The  only  possible  reason  which  the  ad- 
ministrator with  the  will  annexed  can  have  for  desiring  the 
court  to  treat  the  deed  as  a  mortgage  is  that  he  may  collect  the 
money  and  distribute  the  same  in  the  course  of  administration. 
This  is  no  ground  for  the  action  of  a  court  of  equity. 

The  plaintiffs  desire  partition  of  the  premises  conveyed  by 
Elizabeth  Nelson  to  Daniel  Plemifig,  and  the  right  to  partition 
is  contested  by  the  defendant,  Marcia  Linscott,  one  of  the  heirs 
of  Daniel  Pleming. 

The  lease  to  Elizabeth  Nelson  for  ninety-nine  years,  renewable 
forever,  with  option  to  purchase,  is  an  estate  in  perpetuity  on 
condition.  It  may  be  defeated  by  the  lessee  exercising  the  option 
to  purchase,  as  a  life  estate  may  be  defeated  by  the  death  of  the 
life  tenant. 

In  Tahler  v.  Wisenmn  et  al,  2  Ohio  St.,  207,  it  was  held  that 
the  heirs  at  law  could  not  make  partition  in  case  the  entire 
premises  were  assigned  to  the  widow  as  her  dower;  and  the 
reasons  assigned  for  such  holding  were  that  a  tenant  in  common 
could  not  derive  any  benefit  from  the  partition ;  that  where  the 
property  is  subject  to  a  life  estate  exclusive  possession  can  not 
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follow  the  judgment,  and  because  the  commissioners  could  not 
make  equitable  division  if  permitted  to  speculate  upon  the  prob- 
able condition  of  the  property  at  the  termination  of  the  life 
estate. 

Now  all  these  reasons  apply  with  equal  force  to  the  situation 
in  hand.  The  tenants  in  common  have  not  the  present  right  of 
possession  to  any  part  of  the  premises  which  they  desire  to  have 
partitioned.    Partition,  therefore,  will  not  lie. 

Judgment  accordingly. 

Walters,  J.,  and  Jones,  J.,  concur. 


WHAT  IS  MEANT  BY  '*  BURDEN  OF  PROOF.*' 

Court  of  Appeals  for  Hamilton  County. 

George  C.  Buttemiller  v.  Howard  WmLiAM  ScHMro,  by  His 

Next  Friend. 

Decided,  1915. 

Evidence — Degree  of  Proof  Necessary  to  Satisfy  the  Requirement  as  to 
Burden  of  Proof — Instruction  to  Jury  as  to  Burden  of  Proof  Er- 
roneous But  Not  Prejudicial. 

An  Instruction  to  the  jury  that  "by  burden  of  proof  Is  meant  the  bur- 
den or  duty  of  satisfying  the  minds  of  the  jury  of  the  truth  of  all 
the  material  facts  alleged  by  the  plaintiff  and  denied  by  the  de- 
fendant," imposes  too  great  a  burden  upon  the  plaintiff,  but  be- 
ing prejudicial  to  the  plaintiff  only  the  defendant  can  not  complain 
of  the  error  so  committed. 

Robertson  d'  Biichwalter,  for  plaintiff  in  error. 
Jos.  Lemktihl,  for  defendant  in  error. 

Jones  (E.  H.),  J. 

Plaintiff  in  error  is  a  physician  against  whom,  judgment  was 
recovered  in  the  court  below  in  favor  of  defendant  in  error  for 
the  sum  of  $1,000,  assessed  by  the  jury  as  damages  for  mal- 
practice in  connection  with  the  treatment  of  plaintiff  for  an 
injury. 
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By  far  the  greater  part  of  the  brief  for  plaintiff  in  error,  as 
well  as  the  oral  argument  of  counsel,  is  devoted  to  a  discussion 
of  the  evidence.  We  deem  it  unnecessary  to  review  the  evi- 
dence in  this  opinion.  It  is  sufficient  to  say  we  do  not  feel  at 
all  inclined  to  disturb  the  verdict  of  the  jury  or  the  judgment 
entered  thereon  for  insufficiency  of  evidence  to  support  it. 

The  other  errors  alleged  relate  to  the  charge  of  the  court. 
Complaint  is  made  of  the  following  portion  of  the  charge: 

''By  burden  of  proof  is  meant  the  burden  or  duty  of  satis- 
fying the  minds  of  the  jury  of  the  truth  of  all  the  material 
facts  alleged  by  the  plaintiff  and  denied  by  the  defendant." 

The  case  of  C,  H.  &  D.  Ry.  v.  Frye,  80  Ohio  St.,  289,  is  cited 
as  authority  to  show  that  the  word  ''satisfying*'  as  used  in  this 
portion  of  the  charge  is  prejudicial  to  the  plaintiff  in  error.  In 
the  case  cited  it  appears  that  the  word  "satisfied"  was  used  by 
the  trial  court  in  its  charge  in  connection  with  the  attempt 
of  the  defendant  to  establish  the  defense  of  contributory  neg- 
ligence.    Crew,  C.  J.,  in  his  opinion,  on  page  300,  said: 

"By  this  instruction  the  jury  was  told,  not  only  that  the 
burden  of  proof  was  on  the  defendant  to  establish  its  affirm- 
ative defense  of  contributory  negligence  by  a  preponderance  of 
the  evidence,  but  that  if  the  defendant  was  negligent  as  charged, 
then  plaintiff  was  entitled  to  a  verdict  'unless  the  defendant  has 
so  made  out  the  truth  of  its  affirmative  defense. '  And  the  jury 
was  thereby  further  told  and  instructed  that  such  affirmative 
defense  was  so  made  out,  'If  the  defendant  has  satisfied  your 
minds  by  a  preponderance  of  the  evidence  •  •  •  that  the 
plaintiff  was  guilty  of  negligence  which  contributed  directly 
and  proximately,  together  with  the  alleged  negligence  of  the 
defendant,  to  produce  this  injury.'  This  instruction,  there- 
fore, in  effect,  imposed  upon  the  defendant  the  requiremjent — 
if  it  would  make  available  the  defense  of  contributory  negli- 
gence— ^that  it  establish  by  a  preponderance  of  the  evidence 
the  truth  of  such  defense  to  the  satisfaction  of  the  jury.  This 
was  to  place  upon  the  defendant  the  obligation  and  burden  of 
producing  or  furnishing  a  higher  degree  of  proof  than  the  law 
demands  or  exacts,  and  was  therefore  erroneous." 

In  the  case  now  under  consideration  the  court  in  the  portion 
of  the  charge  in  which  the  word  "satisfying**  is  used  erred  not 
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against  the  plaintiff  in  error,  but  to  the  prejudice  of  the  de- 
fendant in  error,  upon  whom  too  great  a  burden  was  imposed. 
It  therefore  follows  that  such  error  constitutes  no  ground  for 
reversal  in  this  case,  as  it  did  not  result  prejudicially  to  the 
party  complaining. 

The  word  *' satisfy''  was  also  used  by  the  trial  court  in  its 
charge  on  page  294  of  the  bill  of  exceptions,  where  the  court 
charged  the  jury  upon  the  doctrine  of  contributory  negligence. 
This  portion  of  the  charge  was  later  entirely  recalled  by  the 
court,  and  the  jury  was  instructed  to  pay  no  attention  what- 
ever to  that  part  of  the  charge. 

Our  attention  is  also  directed,  by  plaintiff  in  error,  to  the 
following  language  of  the  court: 

**You  have  a  right  to  accept  or  reject  part  or  all  of  the  tes- 
timony of  a  witness,  and  give  credit  to  those  witnesses  who  in 
your  opinion  aVe  entitled  to  credit." 

P.,  C,  C.  &  8t  i,  Ry.  V.  Pritz,  90  Ohio  St.,  419,  is  relied 
upon  in  support  of  this  assignment  of  error.  The  language 
there  passed  upon  is  not  the  same  as  the  language  here  used. 
When  considered  in  connection  with  the  portion  of  the  charge 
which  imm^ediately  precedes  it,  we  do  not  think  that  this  portion 
of  the  charge  is  erroneous. 

We  therefore  find  no  error  in  the  proceedings  below  and  the 
judgment  will  be  affirmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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ACT  OF  COD  NOT  EXCLUSIVE  CAUSE  OF  LOSS. 

Court  of  Appeals  for  Miami  County. 

The  Cincinnati,  Hamilton  &  Dayton  Railway  Co.  v. 

The  Myers  &  Patty  Co. 

Decided,  November  17,  1915. 

Shipment  of  Corn  Damaged  in  Flood — After  Being  Delayed  in  Transit 
by  a  Defective  Car — Negligence  in  the  Matter  of  the  Car — Deprives 
the  Railtoay  Company  of  the  Defense  of  Act  of  Ood. 

The  act  of  God,  to  be  a  defense  to  an  action  on  tbe  contract  of  a  com- 
mon carrier,  must  be  the  sole  cause  of  the  loss  or  damage.  If 
the  negligence  of  the  common  carrier  brings  the  goods  in  contact 
with  the  forces  of  nature,  the  carrier  is  liable.  Daniels  v.  Ballan- 
tine  et  al,  26  Ohio  St.,  533,  distinguished.  ^ 

Broomkall  &  Broomhall,  for  plaintiflf  in  error. 
William  H,  Gilbert,  contra.  • 

Allbead,  J. 

On  March  19,  1913,  the  Myers  &  Patty  Company,  at  a  point 
near  Covington,  Ohio,  delivered  to  the  C,  H.  &  D.  Railway  Com- 
pany a  carload  of  corn  for  shipment  to  Rheems,  Pennsylvania. 

The  car  of  corn  reached  Dayton,  Ohio,  on  the  evening  of  the 
day  of  shipment  and  was  placed  upon  a  siding  and  so  remained 
until  the  forenoon  of  ^larch  25,  1913,  when  it  was  overtaken 
and  damaged  by  the  great  flood. 

The  Myers  &  Patty  Company  thereupon  brought  suit  against 
the  C,  H.  &  D.  Railway  Company  for  failure  to  safely  carry 
and  deliver  the  goods  shipped  according  to  the  consignment  con- 
tract. 

The  railway  company  interposed  the  defense  that  the  com  was 
destroyed  by  the  act  of  God. 

To  this  the  plaintiflE  replied  that  the  destruction  or  injury  to 
the  corn  was  due  to  negligence  of  the  railway  company  in  fur- 
nishing a  defective  car,  necessitating  delay  in  reloading  at  Day- 
ton, and  that  the  negligence  of  the  railway  company  caused  or 
at  least  contributed  to  the  injury  to  the  com. 
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Under  the  issues  the  ease  was  submitted  to  a  jury. 

The  facts  are  not  seriously  disputed  and  the  question  is 
largely  one  of  law. 

It  was  established  that  but  for  the  defective  car  the  shipment 
would  have  left  Dayton  promptly  and  would  have  passed  out 
of  the  flood  zone  in  safety. 

At  the  close  of  the  evidence  the  railway  company  moved  for 
an  instructed  verdict  upon  the  ground  that  the  loss  was  due  to 
the  unprecedented  flood. 

The  trial  court  overruled  the  motion  and  permitted  the  case 
to  go  to  the  jury  under  instructions  in  substance  that  if  plaintiff 
in  error  was  negligent  as  specified  in  the  reply,  and  such  negli- 
gence contributed  to  the  loss  or  damage  to  the  corn,  then  the 
fact  that  the  act  of  God  may  have  also  contributed  to  the  loss 
was  no  defense. 

It  is  clear  that  when  the  railway  company  received  the  carload 
of  com  consigned  to  Rheems,  Pennsylvania,  it  was  bound  to 
promptly  make  such  shipment  and  delivery  unless  excused  by 
the  act  of  God,  the  public  enemies,  the  conduct  of  the  shipper, 
the  inherent  nature  of  the  goods  or,  as  held  in  some  cases,  by 
the  act  or  mandate  of  public  authority.  Railroad  Co.  v.  0  'Don- 
nell,  49  Ohio  St.,  489. 

The  law  holds  the  carrier  to  a  high  degree  of  responsibility 
for  the  safe  carriage  and  delivery  of  the  goods  shipped,  and  the 
burden  is  upon  him  to  aver  and  prove  his  defense  when  he 
claims  an  exemption. 

The  great  weight  of  authority  is  to  the  effect  that  the  act  of 
God,  in  order  to  constitute  a  defense  for  the  carrier,  must  be  the 
exclusive  cause  of  the  injury.  Read  v.  Spaiddhig,  30  N.  Y.,  630; 
Michaels  v.  New  York  Central  Rd.  Co,,  30' N.  Y.,  564;  Wolf  v. 
American  Express  Co,,  43  Mo.,  421;  Bibb  Broom  Corn  Co.  v. 
A.,  T.  &  8.  F.  Rd.  Co.,  94  Minn.,  269;  Alabama  Great  Southern 
Rd,  Co.  V.  Quarles  &  Coiitrie,  145  Ala.,  436;  Wabash  Rd.  Co. 
V.  Sharpe,  76  Neb.,  424 ;  Wald  v.  P.,  C,  C,  &  St.  L.  Rd,  Co., 
162  111.,  545;  Green-Wheeler  Shoe  Co,  v.  Chicago,  R.  J.  &  P.  Ry. 
Co,,  130  Iowa,  123,  5  L.  R.  A.  (N.  S.),  882. 

The  case  of  Read  v.  Spaulding,  stipra,  holds  that  if  a  common 
carrier  receive  goods  for  transportation  and  in  consequence  of 
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his  unreasonable  delay  in  forwarding  them  to  their  destination 
they  are  damaged  by  the  act  of  God  at  an  intermediate  place, 
he  is  responsible  to  the  owner.  To  exempt  himself  from  liability 
he  must  show  that  no  act  or  neglect  of  his  concurred  in  or  con- 
tributed to  the  injury. 

The  doctrine  is  thus  stated  in  Wolf  v.  American  Express  Co,, 
supra-, 

**The  act  of  God  which  excuses  the  carrier  must  not  only  be 
the  proximate  cause  of  the  loss,  but  the  better  opinion  is  that  it 
must  be  the  sole  cause,  and  when  the  loss  is  caused  by  the  'act 
of  God,*  if  the  negligence  of  the  carrier  mingles  with  it  as  an 
active  and  co-operative  cause  he  is  still  responsible.'* 

Wabash  Rd.  Co.  v.  Sharpe,  supra,  in  the  second  paragraph 
of  the  syllabus,  states  the  same  proposition  as  follows : 

**A  common  carrier  is  responsible  for  injury  to  goods  where 
the  goods  were  exposed  to  injury  by  the  carrier's  inexcusable 
detention,  and  the  carrier  can  not  in  such  case  plead  the  act 
of  God  as  a  defense.*' 

Wald  v.  P.,  r.,  C.  &  St.  L.  Rd.  Co.,  162  111.,  545,  holds: 

**A  common  carrier  is  not  exempt  from  liability  for  a  loss 
occasioned  by  an  act  of  God,  if  the  carrier  has  been  guilty  of 
any  previous  negligence  which  brings  the  property  in  contact 
with  the  destructive  force  or  unnecessarily  exposes  it  thereto." 

The  case  of  Greoi-Wheeler  Shoe  Co.  v.  Chicago,  R.  I.  &  P. 
Ry,  Co.,  supra,  contains  a  review  of  all  the  authorities  and  holds 
that  reason  and  the  weight  of  authority  sustain  the  view  that 
the  act  of  God  is  available  as  a  defense  only  when  it  is  the  sole 
cause  of  the  loss. 

In  commenting  upon  Coggs  v.  Bernard,  1  Smith's  Leading 
Cases  (8th  Ed.),  369,  430,  speaking  on  this  subject  the  author 
says: 

**The  true  way  of  looking  at  this  is  not  that  the  carrier  dis- 
charges his  peculiar  liability  by  showing  an  act  of  God,  and 
is  then  made  responsible  as  an  ordinary  agent,  for  negligence; 
but  that  the  intervention  of  negligence  breaks  the  carrier's  line 
of  defense,  by  showing  that  the  injury  or  loss  waa  not  directly 
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caused  by  the  act  of  God,  or  more  correctly  speaking,  was  not 
the  act  of  God." 

The  railway  company  relies  upon  the  case  of  Daniels  et  al  v. 
Ballantiiie,  23  Ohio  St.,  533,  and  Vrhana  Egg  Case  Co.  v.  Nypano 
KcL  Co,  et  al,  16  N.P.(N.S.),  321. 

Daniels  et  al  v.  Ballantine  et  al  involved  the  relationship  of 
a  private  carrier  and  was  founded  upon  negligence.  The  obliga- 
tion of  a  common  carrier  is  more  comprehensive  and  exacting 
than  that  of  a  private  carrier.  The  common  carrier  is  to  a 
degree  an  insurer  of  safe  carriage  and  delivery  and  its  liability 
is  founded  upon  contract.  In  an  action  upon  the  common 
carrier's  contract  it  follows  that  while  the  act  of  God  is  a 
rei'ognized  defense,  yet  in  order  to  claim  the  benefit  thereof,  the 
common  carrier  must  himself  be  free  from  fault  or  negligence. 

The  ^g  case  company  case  was  one  of  mere  delay.  There 
was  no  charge  of  positive  negligence  as  in  the  case  at  bar. 
Whether  that  difference  calls  for  a  distinction  in  legal  rights  we 
are  not  called  upon  to  decide. 

The  evidence  was  sufficient  to  justify  the  jury  in  finding  that 
the  C,  H.  &  D.  Railway  Co.  furnished  a  defective  car,  in  which 
the  corn  was  loaded,  that  this  necessitated  reloading,  and  that 
the  car  was  held  in  Dayton  for  that  purpose.  The  delay  was 
the  natural  and  proximate  result  of  the  furnishing  of  the  de- 
fective car. 

« 

Under  the  evidence,  therefore,  the  railway  company  was 
chargeable  with  the  delay  so  occasioned.  Such  negligence  made 
the  injury  to  the  corn  by  the  flood  possible.  The  carrier  is 
therefore  liable. 

Judgment  aflSrmed. 

Ferneding,  J.,  and  Kunkle,  J.,  concur. 
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DECREE  or  CAMC  REQUIRXD  OF  A  CARRIER  TOWARD 

ITS  PASSENCERS. 

Court  of  Appeals  for  Hamilton  County. 

Cincinnati  Traction  Co.  v.  William  Bltikhardt. 

Decided,  June  14,  1915. 

Negligence — Car  Started  Before  Passenger  Was  Seated — Measure  of  Care 
Required  of  a  Carrier — Proper  Instruction  to  the  Jury  With  Refer- 
ence to  the  Care  to  he  Exercised  by  a  Passenger  in  a  Crippled  Con- 
dition, 

1.  It  is  not  negligence  per  se  to  start  a  street  car  before  a  passenger 

who  has  just  stepped  upon  the  car  has  had  time  to  be  seated. 

2.  The  degree  of  care  required  of  a  carrier  toward  a  passenger  is  not 

to  be  measured  by  the  care  which  would  be  exercised  under  similar 
circumstances  *'by  very  careful  and  skillful  employees/'  but  it  is 
the  highest  degree  of  care  which  ordinarily  careful  and  skillful 
persons  would  use  under  like  circumstances. 

3.  It  would  be  error  to  charge  that  a  passenger  in  a  crippled  condition 

was  bound  to  exercise  "greater  care"  than  others,  but  the  jury 
should  be  instructed  that  in  determining  whether  he  exercised 
ordinary  care  they  should  consider  his  crippled  condition  and  any 
burden  or  impediment  to  his  movements  arising  therefrom. 

Kinkead  &  Rogers,  for  plaintiff  in  error. 

Cogan,  Williams  &  Ragland  and  Thos.  L.  Michie,  contra. 

Jones  (E.  H.),  J. 

This  action  was  brought  in  the  connnon  pleas  court  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  for  damages  by 
reason  of  injuries  received  by  him  while  boarding  a  car  of  the 
traction  company. 

The  complaint  in  the  petition  w^as  that  the  car  was  started 
with  a  sudden  jerk,  while  plaintiff  was  in  the  act  of  boarding  it 
and  before  he  had  reached  a  seat  in  the  car,  causing  him  to  be 
thrown  to  the  street  and  severely  injured.  The  charge  of  neg- 
ligence was  denied  by  the  traction  company  in  its  answer,  which 
also  contained  an  allegation  of  contributory  negligence  on  the 
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part  of  plaintiff.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $3,000,  which  the  trial  court  reduced  to  $2,000, 
for  which  sum  judgment  was  rendered  in  the^  court  below. 

A  number  of  errors  are  assigned  in  the  petition  in  error  and 
urged  by  counsel  in  oral  argumeiit. 

The  first  alleged  error  upon  which  we  deem  it  necessary  to 
comment  in  this  opinion  relates  to  a  portion  of  the  general 
charge  of  the  court,  as  follows: 

**If  you  find  that  the  defendant  was  not  negligent,  you  need 
go  no  further,  but  must  bring  in  a  verdict  for  the  defendant. 
If  you  find  that  the  defendant  was  negligent  in  suddenly  start- 
ing the  car  without  notice,  before  the  plaintiff  had  the  oppor- 
tunity to  be  seated,  and  that  such  negligence  was  the  direct 
cause  of  the  injury  to  plaintiff,  you  will  bring  in  a  verdict  for 
the  plaintiff  unless  you  find  that  the  plaintiff  was  also  negli- 
gent, and  that  his  negligence  operating  concurrently  with  the 
defendant's  negligence,  if  any,  directly  contributed  as  a  cause 
of  the  accident." 

It  is  claimed  that  the  court  erred  in  the  use  of  the  lan- 
guage *'if  you  find  that  the  defendant  was  negligent  in  suddenly 
starting  the  car  without  notice,  before  the  plaintiff  had  an  op- 
portunity to  be  seated,"  etc.  It  is.  not  negligence  per  se  to 
start  a  street  car  before  a  passenger  is  seated  therein.  The  ob- 
jection made  to  this  charge,  which  we  think  is  well  founded,  is 
that  it  implies  that  the  defendant  company  in  this  case  was 
negligent  if  its  employees  started  the  car  in  question  before 
plaintiff  had  reached  a  seat.  No  where  in  the  general  charge 
do  we  find  any  explanation  of  this  language  or  any  language 
which  could  be  construed  as  a  refutation  of  the  implication  to 
which  it  is  susceptible.  It  may  be,  and  it  is  quite  probable, 
that  the  learned  judge  did  not  intend  to  convey  to  the  jury  an 
instruction  to  the  effect  that  the  starting  of  a  car  while  a  pas- 
senger was  yet  unseated  is  negligence.  It  was,  however,  charged 
in  the  petition  as  one  of  the  grounds  of  negligence  that  the  car 
was  so  started,  and  a  fair  interpretation  of  the  language  used 
by  the  trial  court  would  lead  the  jury  to  believe  that  if  they 
found  that  the  car  was  started  before  Burkhardt  had  an  oppor- 
tunity to  be  seated  that  the  company  would  be  guilty  of  negli- 
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gence.  This  is  not  the  law,  and  the  question  having  been  raised 
by  the  pleadings  and  the  evidence  it  was  incumbent  upon  the 
court  to  charge  the  jury  clearly  upon  this  nuatter,  and  its  failure 
so  to  do  was  in  our  opinion  prejudicial  error. 

The  next  alleged  error  considered  is  also  based  upon  the  lan- 
guage of  the  court  in  its  general  charge  as  found  on  page  HI 
of  the  bill  of  exceptions,  as  follows : 

*  *  The  defendant  is  a  common  carrier  of  persons,  but  as  such 
does  not  insure  its  passengei*s  against  all  hazards  incident  to 
their  transportation. 

**It  is  required  to  exercise  through  its  servants,  such  as  the 
conductor  and  motorman,  a  very  high  degree  of  care,  skill,  dili- 
gence and  foresight,  such  as  is  and  should  be  exercised  by 
very  careful  and  skillful  railroad  employees  under  similar  cir- 
cumstances, to  avoid  injury  to  those  whom  it  carries  as  pas- 
sengers. ' ' 

We  are  of  the  opinion  that  this  incorrectly  states  the  degree 
of  care  required  of  those  in  charge  of  the  car  even  to  a  passenger, 
and  that,  too,  to  the  prejudice  of  the  defendant  company.  The 
degree  of  care  required  of  a  carrier  towards  a  passenger  is 
not  to  be  measured  by  the  care  that  would  be  exercised  under 
similar  circumstances  by  very  careful  and  sfkillful  employees. 
The  correct  rule,  it  seems  to  us,  is  that  the  carrier  owes  to  the 
plaintiff  the  highest  degree  of  care  which  ordinarily  careful 
and  skillful  persons  would  use  under  similar  circumstances.  If 
the  rule  laid  down  by  the  trial  judge  were  the  correct  one,  then 
all  carriers  of  passengers  would  be  required  as  a  matter  of 
self-protection  to  employ  only  *'very  careful  and  skillful"  men. 
The  rule  laid  down  by  the  trial  court  in  this  case  could  not  be 
observed  by  any  other  kind  of  men,  and  the  carrier  would  there- 
fore be  liable  unless  the  servants  or  employees  connected  there- 
with were  very  careful  and  skillful  men. 

The  next  alleged  error  urged  by  counsel  is  based  upon  the 
refusal  of  the  court  to  give  special  charge  No.  2 : 

**If  you  find  that  the  plaintiff's  right  hand  was  crippled 
by  the  loss  of  two  fingers,  and  that  when  he  boarded  the  car 
his  left  arm  was  incumbered  by  one  or  more  bundles,  I  charge 
you  that  under  such  circumstances  it  was  the  duty  of  the  plaint- 
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iflf  to  exercise  greater  care  for  his  safety  than  would  have  been 
demanded  of  him  had  his  right  hand  not  been  crippled  and  had 
he  been  free  from  bundles  or  packages.*' 

We  think  that  the  court  was  correct  in  refusing  to  give 
this  charge.  The  words  ** greater  care''  as  used  in  the  charge 
requested  are  misleading  and  not  permissible.  The  plaintiff  was 
required  to  exercise  ordinary  care,  and  if  a  special  instruction 
as  to  his  duty  was  deemed  necessary  by  counsel  it  should  have 
been  to  the  effect  that  in  determining  whether  plaintiff  exer- 
cised ordinary  xare  the  jury  should  consider  his  crippled  con- 
dition and  any  burden  or  impediment  to  the  free  use  of  his 
arms  or  hands  which  may  have  been  present  in  the  case. 

The  other  ground  of  error  to  which  our  attention  has  been 
especially  called  is  that  designated  by  counsel  for  plaintiff  in 
error  as  **  misconduct  of  the  plaintiff  in  the  trial  below. "  Briefly 
stated  this  charge  is  based  upon  the  claim  of  plaintiff  in  his 
petition  and  during  the  trial  that  prior  to  this  accident  he  was 
an  able-bodied  man,  never  sick,  and  always  able  to  work;  and 
that  after  the  verdict  of  the  jury  was  returned  it  was  first 
ascertained  by  counsel  for  the  traction  company  that  this  same 
plaintiff  had,  several  years  before,  been  injured  while  in  the 
employ  of  a  printing  company  in  this  city,  and  had  brought 
an  action  for  damages  against  said  printing  company  alleging 
in  his  petition  in  that  case  that  he  was  by  said  injury  so  re- 
ceived by  him,  made  sick,  feeble  and  permanently  disabled. 
We  do  not  deem  it  necessary  to  enter  at  length  upon  a  discus- 
sion of  this  point  since  from  the  view  we  take  of  the  case  it 
must  be  reversed  on  other  grounds  and  remanded  for  a  new 
trial.  There  seems  to  be  no  question  of  the  relevancy  of  the 
evidence,  and  we  deem  it  unnecessary  to  say  anything  further 
about  it. 

For  the  reasons  given,  the  judgment  will  be  reversed  and 
the  cause  remanded  to  the  court  of  common  pleas  for  a  new  trial, 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur, 
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STRXET  CAR  PASSENG£IC  INJURED  WHILE  RIDING  ON  THE 

BUMPER. 

Court  of  Appeals  for  Franklin  County. 
McGinn  v.  The  Columbus  Railway  &  Light  Company. 

Decided,  March  20,  1913. 

Passenger  on  Crowded  Street  Car — Rides  on  Bumper  and  Was  Injured 
— Passenger  Not  Chargeable  with  Negligence  in  so  Doing,  When. 

1.  Where  a  street  car  and  the  platform  thereof  are  crowded  with 

passengers,  it  is  not  negligence  per  se  for  a  person  desiring  to 
become  a  passenger  to  take  a  position  upon  the  bumper  of  such 
car,  when  such  person  pays  a  fare  and  is  otherwise  recognized 
by  the  conductor  in  charge  of  such  car  as  a  passenger. 

2.  Where  it  is  averred  in  the  petition  and  there  Is  testimony  tending 

to  prove  the  averment  that  the  motorman  in  charge  of  a  street  car 
immediately  following  knew  of  the  position  of  such  passenger  upon 
the  bumper,  or  by  the  exercise  of  ordinary  care  could  have  known 
such  fact,  it  was  the  duty  of  such  motorman  to  exercise  reasonable 
care  to  protect  such  passenger  so  riding  upon  the  bumper.  The 
Columbus  Ry.  Co.  v.  Munsy  6  C.C.(N.S.),  236,  distinguished. 

Belcher  &  Connor,  for  plaintiff  in  error. 
Booth y  Keating,  Peters  &  Pomerene,  contra. 

Kunkle,  J. 

Plaintiff  in  error,  John  P.  McGinn  (being  the  plaintiff  below), 
sought  to  recover  judgment  against  defendant  in  error,  the 
Columbus  Railway  &  Light  Company  (being  the  defendant  be- 
low), in  the  sum  of  $10,300  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  defendant  in  error  in 
the  operation  of  one  of  its  street  cars  in  the  respects  stated  in 
detail  in  the  petition. 

Upon  the  trial  of  the  case,  at  the  conclusion  of  the  testimony 
of  plaintiff  in  error,  the  trial  court  directed  the  jury  to  return 
a  verdict  in  favor  of  defendant  in  error. 

Plaintiff  in  error  claims  that  the  trial  court  erred  in  directing 
such  verdict. 
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The  court  evidently  based  its  decision  upon  the  case  of  Colum- 
bus By.  Co.  V.  Muns,  6  C.C.(N.S.),  236,  an  opinion  by  the  circuit 
court  of  this  district. 

In  the  Muns  case  it  appears  from  the  opinion  of  the  court  that 
the  conductor  in  charge  of  the  car  did  not  see  Muns  or  know 
of  his  position  upon  the  bumper.  He  did  not  collect  fare  from 
Muns  or  do  anything  which  recognized  him  as  a  passenger  upon 
the  car  in  question.  It  further  appears  from  the  opinion  of  the 
court  that  the  manifest  weight  of  the  evidence  was  to  the  effect 
that  there  was  room  in  the  car,  and  that  Muns  did  not  attempt 
to  get  upon  the  steps  or  platform.  It  also  appears  that  the 
officials  of  the  company  did  all  that  was  within  their  power  to 
stop  the  descending  car  for  the  purpose  of  preventing  injury  to 
Muns.  It  is  apparent  from  this  decision  that  the  court  did  not 
consider  that  the  rule  known  as  the  '4ast  chance"  was  involved 
in  the  case. 

In  the  case  at  bar  plaintiff  in  error,  with  a  number  of  his 
friends,  attempted  to  board  a  C,  D.  &  M.  car  at  Third  avenue 
and  Summit  street,  in  this  city,  bn  account  of  the  crowded 
condition  of  the  car  some  of  the  party  went  to  the  front  of  the 
car  but  could  not  get  on  and  then  returned  to  the  rear  of  the 
car.  Three  of  the  party  succeeded  in  getting  on  the  rear  steps 
of  the  interurban  car,  and  the  other  four,  including  the  plaintiff, 
got  on  that  portion  of  the  ear  known  as  the  bumper. 

When  they  boarded  the  interurban  car  one  of  the  cars  of  the 
defendant  company,  being  the  car  which  subsequently  collided 
with  the  interurban  car  and  injured  the  plaintiff,  was  a  short 
distance  behind  the  interurban  car.  The  testimony  differs  as  to 
the  distance  which  the  said  city  car  was  from  the  interurban  car 
at  this  time.  Plaintiff  says  it  was  about  ten  feet.  Other  wit- 
nesses place  it  at  a  greater  distance. 

The  accident  occurred  at  the  corner  of  Seventh  avenue  and 
Summit  street  on  October  16,  1910,  at  about  9  o'clock  a.  m.  It 
was  a  bright,  clear  day.  There  .was  testimony  to  the  effect  that 
the  interurban  car  had  made  several  stops  between  Third  avenue 
and  Seventh  avenue  for  the  purpose  of  receiving  and  discharging 
passengers. 
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It  is  apparent  from  the  testimony  that  the  interurban  ear  was 
crowded  at  the  time  plaintiff  and  his  companions  boarded  the 
same.  One  of  the  witnesses  described  it  as  being  loaded  to  the 
steps.  The  witnesses  substantially  agree  that  the  car  was  so 
crowded  that  but  three  of  the  party  were  able  to  get  on  the 
steps,  and  that  the  other  four  members  of  the  party,  including 
the  plaintiff,  got  upon  the  bumper  because  of  their  inability 
to  get  in  the  car. 

The  witness  Doebele,  who  was  riding  with  the  plaintiff,  says 
he  paid  his  fare  to  the  conductor.  The  plaintiff  testifies  that  he 
paid  the  conductor  a  five-cent  fare.  The  other  two  members 
of  the  party,  who  were  riding  on  the  bumper  at  a  different  place, 
did  not  pay  their  fare.  Plaintiff  was  asked,  on  page  35  of  the 
record : 

*'Q.  Did  the  conductor  see  you  and  your  companions  who 
were  standing  outside  the  vestibule?    A.  Yes,  sir. 

**Q.  I  will  ask  you  to  state  whether  he  collected  a  fare  from 
you  or  not?    A.  Yes,  sir. 

* '  Q.     Do  you  know  what  you  paid  f    A.  Five  cents. '  * 

On  pages  37  and  38  of  the  record  the  plaintiff  testifies: 

**Q.  Did  you  see  this  Summit  street  car  when  you  stopped 
at  Fourth  and  Summit?    A.  Yes,  sir. 

'*Q.  Just  tell  the  jury  what  that  car  did  and  what  happened 
there.  A.  Well,  the  conductor  got  off  there,  off  of  our  car, 
and  his  car  ran  up  pretty  close. 

*'Q.    Whose  car  ran  up  pretty  close?    A.  The  city  car. 

**Q.     The  Summit  street  car?     A.  Yes. 

''Q,  Go  on.  A.  The  Summit  street  car  ran  up  pretty  close 
to  us,  and  the  conductor  got  off  and  started  to  tell  him  not 
to  get  so  close. 

*  *  Motion  by  the  defendant  to  strike  out  the  answer. 

**The  Court:  I  would  be  inclined  to  say  if  the  motorman's 
attention  was  called  to  the  danger  of  running  into  the  car,  it 
would  be  competent,  if  he  heard  it. 

*' Witness:    Yes,  sir. 
The  Court :    You  may  state  what  he  said  to  the  motorman. 
Witness:    Well,  he  told  him  to  stay  back  a  little.    That  is 
all  I  heard.    I  did  not  pay  any  more  attention  to  it. 

**Q.  Did  the  conductor  from  your  car  say  anything  else  to 
the  conductor  or  the  motorman  on  the  rear  car,  and  if  so. 
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what  was  it  ?    A.  Well,  if  I  could  understand  right,  he  told  him 
he  had  a  big  load;  to  kindly  stay  back/' 

The  plaintiflF  also  testified  that  when  he  got  on  at  Third 
avenue,  he  motioned  or  signaled  the  motorman  in  charge  of  the 
city  car  to  stay  back. 

*  *  Q.  When  you  made  those  motions  or  at  any  time,  did  you 
see  the  motorman  on  the  Summit  street  car  looking  at  youf 
A.  Right  at  me,  yes,  sir. 

'*Q.  How  far  were  you  from  him  when  you  made  those 
signs  or  motions  ?    A.I  judge  about  ten  feet ;  can 't  tell  exactly. ' ' 

The  plaintiff  also  testified  as  follows  in  regard  to  the  accident 
(page  42  of  the  record) : 

'*Q.  When  was  the  first  time  you  saw  that  car  during  your 
stop  or  at  your  stop  there  at  Seventh  avenue  and  Summit  street? 
A.  Why,  it  was  just — I  just  happened  to  look  around;  just 
like  that ;  just  looked  around. 

**Q.  Over  your  shoulder?  A.  Over  my  shoulder,  and  I 
says:  *Lay  in  fellows.'  I  says,  *We  are  up  against  it.'  Just 
like  that,  and  we  laid  in  as  close  as  we  could. 

*  *  Q.  And  how  close  was  the  Summit  street  car  to  you  when 
you  saw  it?  A.  Well,  it  just  hit  when  I  said  that;  just  when 
I  leaned  over. 

**Q.  I  will  ask  you  to  state  whether  or  not  from  the  moment 
you  saw  the  Summit  street  car,  just  before  it  ran  into  you,  up 
until  you  were  struck,  you  had  time  to  jump  and  get  out  of 
the  way  or  to  escape  the  danger?    A.  No,  sir." 

In  the  case  at  bar  there  is  testimony  tending  to  show  that 
plaintiff  and  at  least  one  of  his  companions,  while  riding  on  the 
bumper,  were  treated  by  the  conductor  as  passengers  on  the 
car;  that  fare  was  collected  from  plaintiff  and  one  of  his  com- 
panions; that  the  ear  was  in  such  a  crowded  condition  that  the 
plaintiff  could  not  have  gotten  either  in  the  car  or  upon  the 
rear  steps  thereof ;  that  the  interurban  car  was  in  plain  view  of 
the  motorman  in  charge  of  the  city  car  from  the  time  the  plaint- 
iff boarded  the  interurban  car  at  the  corner  of  Third  avenue 
and  Summit  street  until  the  collision  at  the  comer  of  Seventh 
avenue  and  Summit  street;  that  the  interurban  car  was  not 
only  in  plain  view  of  the  motorman  in  charge  of  the  city  car 
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during  all  this  time,  but  that  the  conductor  in  charge  of  the 
interurban  car  notified  the  motorman  in  charge  of  the  city  car, 
when  at  Fourth  avenue,  of  the  fact  that  he  had  a  heavy  load  and 
requested  the  motorman  in  charge  of  the  city  car  to  stay  back, 
and  that  the  plaintiff  signaled  the  motorman  in  charge  of  the 
city  car  to  stay  back  when  his  car  came  close  to  the  interurban 
car  at  Third  avenue  and  Summit  street. 

Was  the  plaintiff  below  entitled  to  have  the  jury  instructed 
in  regard  to  the  rule  of  law  known  as  the  **Iast  chance'*? 
Was  he  entitled  to  have  this  proposition  submitted  to  the  jury! 

The  only  aver^ient  in  the  petition  which  would  have  war- 
ranted the  submission  of  this  doctrine  was  the  following: 

**That  plaintiff  and  the  car  upon  which  he  was  a  passenger 
were  all  of  the  time  in  plain  view  of  the  said  motorman  of  said 
company,  and  said  motorman  saw  plaintiff  and  said  car,  or 
by  the  exercise  of  ordinary  care  could  have  seen  them,  but  said 
motorman  negligently  and  carelessly  failed  and  neglected  to 
check  the  speed  of  said  car  in  time  to  prevent  said  collision, 
although  by  the  exercise  of  ordinary  care  he  could  have  brought 
said  car  to  a  full  stop  without  striking  plaintiff  or  said  car.*' 

This  paragraph  of  the  petition  contains  the  averment  that  the 
motorman  saw  plaintiff  on  said  car,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen  him.  The  averment  is  in  the  disjunc- 
tive. In  the  absence  of  a  motion  to  make  the  petition  more 
definite  and  certain  the  plaintiff  was  entitled  under  this  aver- 
ment to  prove  either  that  the  motorman  actually  saw  the  plaint- 
iff in  his  perilous  positioil  on  the  car,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen  him. 

There  was  testimony  tending  to  show  that  the  motorman  in 
charge  of  the  city  car  knew  of  the  position  of  the  plaintiff  from 
the  time  he  boarded  the  interurban  car  at  Third  avenue  until 
the  time  of  the  accident. 

In  the  case  of  Drown  v.  Northern  Ohio  Traction  Co,,  76  Ohio 
St.,  234,  249,  the  court,  in  discussing  under  what  circumstances 
the  '*last  chance*'  rule  should  be  given,  states: 

**  Since  the  plaintiff  can  recover  only  upon  the  allegations  of 
his  petition,  if  there  is  no  charge  in  the  petition  that  the  de- 
fendant after  having  notice  of  the  plaintiff's  peril  could  have 
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avoided  *the  injury  to  plaintiflE  and  there  is  no  testimony  to 
support  such  charge,  the  giving  of  such  a  charge  would  be  erro- 
neous." 

The  converse  of  this  proposition  must  necessarily  be  true,  viz., 
if  there  is  a  charge  in  the  petition  that  the  defendant  had  notice 
of  the  plaintiff's  peril  and  could  have  avoided  the  injury,  and 
there  is  testimony  tending  to  show  that  the  defendant  had  notice 
of  the  plaintiff's  peril  and  could  have  avoided  the  injury,  then 
such  issue  should  be  submitted  to  the  jury  under  proper  instruc- 
tions. 

In  the  case  of  Erie  R.  R.  Co.  v.  McCormick,  69  Ohio  St.,  45, 
Judge  Shauck,  at  page  53,  defines  the  rule  of  law  known  as  the 
*'last  chance"  as  follows: 

'*The  concrete  rule  upon  the  subject  is,  that  if  one  is  upon 
the  track  of  a  railway  company  by  his  own  fault  and  in  peril 
of  which  he  is  unconscious,  or  from  which  he  can  not  escape, 
and  these  facts  and  conditions  are  actually  known  by  the  engi- 
neer, it  is  his  duty  to  exercise  all  reasonable  care  to  avoid  the 
infliction  of  injury." 

We  think  there  is  evidence  tending  to  show  that  the  plaintiff 
below,  by  reason  of  the  previous  signal  which  he  had  given  the 
motorman,  and  by  reason  of  the  conversation  which  occurred 
between  the  conductor  of  the  interurban  car  and  the  motorman 
of  the  city  car  with  reference  to  the  city  car  staying  back,  was 
entitled  to  assume  that  the  motorman  in  charge  of  the  city 
ear  would  control  his  car  and  avoid  a  collision;  that  the  first 
intimation  he  had  that  the  motorman  in  charge  of  the  city 
car  would  not  keep  his  car  under  control  was  when  the  city  car 
was  about  to  collide  with  the  interurban  car  and  that  the  plaint- 
iff was  then  unable  to  escape  from  the  peril  in  which  he  was 
placed. 

As  above  stated,  we  think,  under  the  averments  of  the  peti- 
tion herein  quoted,  the  plaintiff  was  entitled  to  show  that  the 
motorman  in  charge  of  the  city  car  actually  knew  of  his  peril 
and  could  have  avoided  the  injury  by  the  exercise  of  ordinary 
care,  and  after  having  introduced  evidence  tending  to  establish 
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such  facts,  was  entitled  to  have  this  question  submitted  to  the 
jury. 

Holding  this  view,  the  judgment  of  the  lower  courf  will  be 
reversed  and  the  case  remanded  for  a  new  trial. 

Judgment  reversed. 

Allread,  J.,  and  Febneding,  J.,  concur. 


QUO  WARRANTO  AGAINST  A  LIFE  INSURANCE  AGENT. 

Court  of  Appeals  for  FrankUn  County. 

State,  ex  rel  IIogan,  Attobney-Genebal,  v.  Eenschl.bb.* 

Decided,  April  3,  1913. 

Jurisdiction  of  the  Courts  of  Appeals — Quo  Warranto  Against  One 
Charged  with  Doing  a  Life  Insurance  BuMness  Without  Authority — 
Action  Brought  in  Franklin  County — Defendant  Served  in  Another 
County — Service  Upheld, 

An  action  in  qu^  warranto  may  be  brought  in  the  court  of  appeals  of 
Franklin  county  against  an  individual  charged  with  transacting  in- 
surance business  contrary  to  the  insurance  laws,  although  such  in- 
dividual be  a  resident  of  another  county  and  served  with  summons 
in  said  county. 

Timothy  S.  Hogan,  Attorney-General,  Frank  Davis,  Jr,,  and 
Charles  J.  Pretzman,  for  relator. 
Axline,  Beits  &  Kerns,  for  respondent. 

KUNKLE,   J. 

The  petition  states  that  defendant,  John  Renschler,  has  since 
on  or  about  March  1,  1912,  within  this  state,  to-wit,  in  the  county 
of  Hancock,  offended  against  the  laws  of  the  state  and  usurped 
and  exercised  authority  and  privileges  not  granted  him,  in  that 
he  has  insured  the  lives  of  certain  persons  in  the  amounts  stated 
in  the  petition  and  issued  to  such  persons  life  insurance  policies, 
called  mutual  notes,  copies  of  which  are  attached  to  the  peti- 
tion. 


♦Affirmed,  Renschler  v.  State,  ex  rel,  90  Ohio  State,  363. 
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The  clerk  of  the  court  of  appeals  of  this  county  issued  sum- 
mons to  the  sheriff  of  Hancock  county,  who  served  a  copy  of  said 
summons  upon  the  defendant  in  Hancock  county. 

The  defendant,  expressly  disclaiming  any  intention  of  enter- 
ing his  appearance  and  objecting  to  the  jurisdiction  of  this  court 
over  his  person,  moves  the  court  to  quash  and  set  aside  the  pre- 
tended service  in  the  county  of  Franklin  or  in  any  other  county 
within  the  territorial  jurisdiction  of  this  court,  but  was  in  fact 
attempted  to  be  served  upon  him  in  the  same  county  of  his  resi- 
dence by  the  sheriff  of  Hancock  county,  and  not  otherwise. 

Sections  345  and  12311,  General  Code,  are  as  follows: 

'  *  The  Attorney -General  may  prosecute  an  action,  information, 
or  other  proceeding  in  behalf  of  the  state,  or  in  which  the  state 
is  interested,  except  prosecutions  by  indictment  in  the  proper 
court  of  Franklin  county,  or  of  any  other  county  in  which  the 
defendant  or  one  or  more  of  the  defendants  reside  or  may  be 
found.  No  civil  action,  unless  elsewhere  specially  provided, 
shall  be  commenced  in  Franklin  county,  if  the  defendant  or 
one  or  more  of  the  defendants  do  not  reside  or  can  not  be  found 
therein,  unless  the  Attorney-General  shall  certify  on  the  writ 
that  he  believes  the  amount  in  controversy  exceeds  five  hundred 
dollars. 

**An  action  under  this  chapter  can  be  brought  only  in  the 
Supreme  Court,  or  in  the  circuit  court  of  the  county  in  which 
the  defendant,  or  one  of  the  defendants,  resides  or  is  found, 
or,  when  the  defendant  is  a  corporation,  in  the  county  in  which 
it  is  situated,  or  has  a  place  of  business;  except  that,  when  the 
Attorney-General  files  the  petition,  it  may  be  brought  in  the 
Circuit  Court  of  Franklin  County." 

The  defendant  claims  that  these  sections  of  the  General  Code 
have  no  application  for  the  following  reasons: 

**1.  Being  enacted  prior  to  the  constitutional  amendment 
they  can  not  apply  to  a  court  created  by  such  amendment  except- 
ing to  the  extent  provided  by  such  amendment,  viz.,  pending 
cases. 

*'2.  The  amendment  expressly  provides  as  to  new  cases  the 
jurisdiction  of  the  court  shall  be  governed  by  the  'provisions 
hereof  thus  negativing  the  application  of  existing  statutes  and 
precluding  future  enactments  on  the  subject. 

'*3.  Any  construction  of  either  of  these  sections  that  would 
give  the  Circuit  Court  or  the  Appellate  Court  of  Franklin 
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County  a  special  jurisdiction  not  common  to  the  powers  of  the 
same  court  in  other  counties  of  the  state  would  make  that  part 
of  the  sections  void  as  special  legislation." 


These  sections,  in  so  far  as  they  relate  to  the  right  of  the 
circuit  court  of  this  county  to  entertain  jurisdiction  over  de- 
fendants who  are  not  residents  of  this  circuit  district,  have 
been  before  our  Supreme  Court  upon  different  occasions.  The 
latest  expression  of  the  Supreme  Court  upon  this  question  that 
we  recall  is  found  in  the  case  of  Cleveland  Terminal  &  Valley 
Bd.  Co.  V.  The  State,  85  Ohio  St.,  251.  Judge  Shauck,  in  render- 
ing the  opinion,  says  at  page  292 : 

''The  propositions  to  be  taken  as  established  are:  the  state 
became  the  owner  in  fee  of  all  the  lands,  which  it  originally  used 
in  the  construction  of  its  canal  system,  including  the  lands  in 
controversy ;  quo  warranto  will  lie  to  protect  the  interest  of  the 
state  in  lands  so  acquired ;  the  Circuit  Court  of  Franklin  County 
had  jurisdiction  of  the  subject  of  the  action," 

* 

Do  the  sections  of  the  General  Code  above  quoted  apply  to  the 
courts  of  appeals?  We  have  considered  the  reasons  suggested 
by  counsel  for  defendant  in  their  briefs  and  are  of  the  opinion 
that  the  court  of  appeals  of  this  county  has  the  same  jurisdiction 
over  the  subject  of  this  action  that  the  circuit  court  would  have 
had  prior  to  January  1. 

We  think  the  statutory  provisions  relating  to  the  jurisdiction 
of  and  procedure  in  the  circuit  courts  apply  to  the  courts  of 
appeals,  except  as  the  same  may  have  been  expressly  modified  by 
Section  6  of  Article  IV  of  the  Constitution,  which  took  eflEect 
January  1,  1913. 

This  section  of  the  Constitution  provides,  among  other  things, 
that  the  courts  of  appeals  shall  continue  the  work  of  the  respec- 
tive circuit  courts,  that  all  pending  cases  and  proceedings  in  the 
circuit  courts  shall  proceed  to  judgment  and  be  determined  by 
the  respective  courts  of  appeals  and  be  taken  to  the  Supreme 
Court  ''as  now  provided  by  law,"  that  the  cases  brought  into 
said  courts  of  appeals  after  the  taking  effect  of  the  amendment 
shall  be  subject  to  the  provisions  thereof,  and  that  the  circuit 
courts  shall  be  merged  into  and  their  work  continued  by  the 
courts  of  appeals. 
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We  think  this  construction  is  sustained  by  the  recent  decision 
of  the  Supreme  Court  in  the  case  of  State,  ex  rel  Chittenden,  v. 
Harmon,  Governor,  87  Ohio  St.,  364,  in  which  the  court  hold 
at  page  376: 

*' Another  provision  is  much  more  significant  with  respect  to 
the  question  before  us :  '  The  circuit  courts  shall  be  merged  into 
and  their  work  continued  by  the  courts  of  appeals.'  While 
this  form  of  expression  would  hardly  be  anticipated  in  an  instru- 
ment of  the  character  of  this,dt  can  not  be  regarded  as  the  mere 
equivalent  of:  *The  circuit  court  shall  be  succeeded  by  the 
court  of  appeals.'  It  obviously  denotes  a  more  intimate  rela- 
tion between  the  circuit  courts  and  the  courts  of  appeals  than 
would  be  denoted  by  the  provision  that  the  latter  should  succeed 
the  former.  It  being  clear  that  there  was  intended  no  such  dif- 
ference in  the  Constitution  or  functions  of  the  intermediate 
courts  as  would  make  an  election  to  one  court  inconsistent  with 
service  in  the  other,  there  being  expressed  the  practical  func- 
tional identity  of  the  courts  in  the  provision  that  judges  actually 
serving  in  one  should  serve  in  the  other,  and  there  being  in  the 
provision  lastly  quoted  a  characterization  of  the  transition  which 
clearly  retains  a  more  intimate  relation  than  that  of  mere  succes- 
sion, we  think  the  language  employed,  considered  with  the  ob- 
jects to  be  attained,  properly  leads  to  the  conclusion  that  by 
virtue  of  his  election  the  relator  will  be  entitled  to  exercise  the 
functions  of  a  judge  of  the  court  of  appeals  for  six  years  from 
February  9,  1913." 

The  motion  will  be  overruled.    Motion  overruled. 
Alt^read,  J.,  and  Ferneding,  J.,  concur. 


PENALTY  FOR  NON-PAYMENT  OF  LIQUOR  TAX. 

Circuit  Court  of  Lorain  County. 

^        S.  Susan  v.  0.  E.  Haserodt,  Auditor,  et  al.* 

Decided,  April  26,  1911. 

Intoxicating  Liquors — Addition  of  Penalty  to  Assessment — Can  Not  be 
Recovered  from  One  Engaged  in  the  Traffic  Without  Payment  of 
the  Tax, 

^Affirmed  without  opinion,  Baserodt  v.  Susan,  88  Ohio  State,  678. 
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The  penalty  of  20  per  cent,  imposed  by  Section  6082  upon  one  who  en- 
gages in  the  liquor  business  without  paying  an  assessment,  is  ap- 
plicable to  the  assessment  imposed  by  that  section  alone,  and  not 
by  preceding  sections,  and  such  penalty  can  be  recovered  back 
where  paid  by  one  who  had  not  paid  the  assessment  and  had  not 
refused  information  to  the  assessor.  Tax  laws  should  be  liberally 
construed. 

G.  B.  Findley,  for  plaintiff  iu  error. 
F,  M.  Stevens,  contra. 

Winch,  J. 

Error  to  common  pleas  court. 

This  is  an  action  brought  by  the  plaintiff  to  recover  back  the 
sum  of  $129.14  paid  by  him  to  the  county  treasurer,  under  pro- 
test, as  a  penalty  on  a  liquor  traffic  tax.  A  jury  was  waived 
by  agreement  of  the  parties  and  the  case  was  submitted  to  the 
court,  resulting  in  judgment  for  the  defendants. 

The  facts  in  the  case  are  all  conceded  and  only  a  question 
of  law  is  involved. 

Plaintiff  started  in  the  liquor  traffic  on  October  8,  1910,  with- 
out first  having  paid  an  assessment  as  provided  by  law.  On 
October  21,  the  county  auditor  entered  on  the  duplicate  against 
him  a  liquor  assessment  in  the  sum  of  $620.88,  being  the  prq- 
portionate  amount  due  under  the  law  from  October  8,  1910,  to 
the  end  of  the  assessment  year  in  May,  1911,  together  with  a  20 
per  cent,  penalty  thereon  amounting  to  $124.18,  and  a  collec- 
tion fee  or  4  per  cent,  on  both  amounts,  in  all  $774.86.  The 
county  treasurer  immediately  demanded  payment  of  this 
amount,  and  plaintiff  not  paying  promptly,  the  treasurer  seized 
and  distrained  plaintiff's  goods  and  chattels  and  threatened  to 
sell  the  same  as  upon  execution  and  apply  the  proceeds  of  such 
sale  to  the  payment  of  said  assessment. 

The  next  day,  October  22,  1910,  plaintiff  filed  an  affidavit 
of  discontinuance  of  the  liquor  traffic,  so-called,  which  entitled 
him  to  a  rebate  of  $420.88  for  the  unexpired  portion  of  the 
assessment  year,  and  to  save  his  goods  from  sale,  paid  under 
protest  the  sum  of  $353.98,  which  includes  said  20  per  cent,  pen- 
alty amounting  to  $124.18,  the  only  amount  now  in  dispute. 
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He  claims  that  there  was  no  authority  for  the  assessment  of 
a  20  per  cent,  penalty  under  the  law  as  it  now  stands. 

That  before  the  enactment  of  the  General  Code  in  February, 
1910,  the  plaintiff  would  have  been  liable  for  the  penalty  in 
({uestion  there  seems  no  question ;  the  point  is  conceded. 

The  statutes  then  existing  are  found  in  Bates'  R.  S.  (6th  Ed.), 
Sections  4364-9  to  4364-13  inclusive,  originally  enacted  May  14, 
1886  (83  0.  L.,  157).  That  law  had  several  sections,  the  first 
providing  for  a  tax  on  the  liquor  business;  the  second  that  the 
tAx  shall  be  a  lien  and  fixing  the  time  for  its  payment;  the 
third  providing  for  the  refunding  of  part  of  the  tax,  if  the 
business  is  discontinued;  the  fourth,  collection ' of  tax  in  case 
of  non-payment,  and  the  fifth  providing  for  assessors'  returns 
and  certain  penalties.  The  concluding  sentence  of  this  section 
reads  as  follows: 

And  if  any  assessment  aforesaid  shall  not  be  paid  when  due, 
there  shall  be  added  a  penalty  thereto  of  20  per  centum,  which 
shall  be  collected  therewith. 

I\Ianifestly  the  word  *' aforesaid"  referred  to  any  assessment 
provided  for  in  the  fifth  or  any  preceding  section  of  the  act, 
and  it  was  so  held  in  the  case  of  Simpson  v.  Serviss,  3  C.  C,  433. 

The  code  commission  chopped  up  these  sections  into  smaller 
parts  and  we  now  find  said  Sectioh  5  of  the  original  act  in  Gen- 
eral Code  6081  and  6082.  General  Code  6081  provides  that  each 
assessor  shall  return  to  the  county  auditor  a  statement  as  to  each 
place  within  his  jurisdiction  where  the  liquor  business  is  con- 
ducted, showing  the  name  of  the  person,  corporation  or  co-part- 
nership engaged  therein,  signed  and  verified  before  the  assessor 
by  such  person,  etc. 

General  Code  6082  I'eads: 

**If  such  person,  corporation  or  co-partnership,  on  demand, 
refuses  or  fails  to  furnish  the  lequisite  information  for  the 
statement,  or  to  sign  or  verify  it,  such  fact  shall  be  returned 
by  the  assessor,  and  thereupon  the  assessment  on  said  business 
shall  be  fifteen  hundred  dollars.  If  such  assessment  is  not 
paid  when  due,  there  shall  be  added  a  penalty  thereto  of  twenty 
per  cent,  which  shall  be  collected  therewith." 
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The  treasurer  claims  his  20  per  cent,  penalty  under  the  last 
sentence  of  this  se<!tion.  There  is  no  other  section  authorizing 
it.  He  claims  that  although  this  sentence,  by  the  use  of  the 
words  **such  assessment"  clearly  indicated  the  assessment  of 
$1,500  in  case  the  trafficker  refuses  or  fails  to  furnish  the  requi- 
site information  for  the  assessor's  statement,  still  it  must  be 
construed  to  read,  **any  assessment  in  this  chapter  mentioned," 
or  **any  assessment  aforesaid"  as  in  the  original  law. 

That  such  can  not  be  the  construction  to  be  put  upon  the 
law  appears  from  the  fact  that  in  General  Code  6076,  preceding, 
a  penalty  of  50  per  cent,  is  provided  in  case  a  railroad  com- 
pany fails  to  pay  assessments  on  its  liquor  traffic  in  buflfet  or 
dining  cars. 

Whether  the  Legislature  intentionally  or  unintentionally 
changed  the  law  as  to  penalties  in  cases  like  the  one  here  before 
us  when  it  enacted  the  General  Code,  is  immaterial.  All  laws 
assessing  taxes  and  assessments  are  to  be  strictly  construed, 
and  here  is  a  law  not  only  assessing  a  tax,  but  providing  a  pen- 
alty for  failure  to  pay  it  on  a  specified  day,  to-wit,  the  day 
when  the  trafficker  starts  his  business — if  after  the  beginning 
of  the  assessment  year. 

Construing  this  statute,  not  strictly,  in  a  sense,  but  literally, 
according  to  the  ordinary  meaning  of  the  words  used,  the  plaint- 
iff was  not  liable  to  a  penalty  on  his  assessment. 

We  do  not  feel  required  to  read  into  this  statute  some  other 
meaning  than  its  language  intends.  If  the  Legislature  has 
made  a  mistake  in  enacting  it,  and  did  not  intend  the  conse- 
quences necessarily  following  from  the  change  in  wording  of 
the  law  on  this  subject,  it  can  easily  remedy  its  mistake  and 
correct  the  law.  Until  it  does  so,  we  hold  that  the  20  per  cent, 
penalty  can  not  be  assessed  in  a  case  of  this  kind. 

Judgment  reversed,  and  the  facts  of  the  case  being  conceded, 
judgment  is  rendered  for  plaintiff  in  error. 

Marvin,  J.,  and  Henry,  J.,  concur. 
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DAMAGES  FOR.  MBACH  OP  CONTRACT  TO  PURCHASE 

REAL  ESTATE. 

Court  of  Appeals  for  Hamilton  County. 

HSNRT    EI815NBTADT    AND    THEODORE    FiNKELMAN    V.    JOHN    H. 

LucKE  AND  Julius  Fleischmann.* 

Decided,  December  20,  1916. 

Refusal  to  Take  Property  as  Per  Contract — Measure  of  Damages  for 
the  Breach — Necessary  Parties — Tender  of  a  Deed  Not  Required^ 
When — Evidence  Showing  Title. 

1.  Where  a  contract  for  the  sale  of  real  estate  runs  In  favor  of  persona 

to  whom  the  proposed  grantor  is  indebted,  they  are  proper  and 
necessary  parties  to  an  action  for  damages  on  account  of  failure 
of  the  defendant  to  take  the  property. 

2.  The  measure  of  damages  in  such  a  case  is  the  difference  between 

the  contract  price  and  the  market  price  at  the  time  of  the  breach, 
and  it  is  error  to  admit  evidence  as  to  what  the  property  brought 
when  offered  at  public  auction  at  a  later  date  and  upon  diflTerent 
terms. 

3.  Perfect  title  In  the  plaintiff  is  not  shown  by  admission  in  evidence 

of  a  deed  from  the  immediate  grantor  to  plaintiff's  creditor  with 
a  declaration  of  trust  by  the  creditor  in  his  favor. 

4.  A  tender  of  a  deed  Is  unnecessary  where  the  defendant  has  de- 

clared that  under  no  circumstances  does  he  intend  to  comply 
with  the  contract  to  purchase,  and  the  plaintiff  has  made  evi- 
dent that  he  was  ready  and  willing  to  perform  his  part  of  the  con- 
tract 
6.  It  is  prejudicial  to  the  defendant  in  such  a  case  to  exclude  a  deed 
from  the  plaintiff  to  a  third  party  for  the  property  in  question, 
which  deed  was  executed  prior  to  the  breach  but  was  not  recorded 
for  some  time  thereafter. 

D.  8.  Oliver,  for  plaintiff  in  error. 

Kramer  &  Bettnum,  Alfred  Betiman  and  John  D.  Ellis, 
contra, 

^Reversing  Lucke  et  al  v.  Eisenstadt  et  aZ,  17  N.P.(N.S.),209. 
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Gorman,  J. 

In  the  Superior  Court  of  Cincinnati  the  defendants  in  error 
commenced  an  action  against  plaintiffs  in  error  to  recover  dam- 
ages for  the  alleged  breach  of  a  contract  for  the  sale  of  real 
estate.  On  a  trial  had  to  a  jury  a  verdict  was  returned  in  favor 
of  the  plaintiffs  below,  and  a  judgment  rendered  thereon. 
Plaintiffs  in  error  ask  for  a  reversal  of  that  judgment,  claiming 

that  several  errors  are  disclosed  in  the  record,  prejudicial  to 
them. 

It  is  urged  that  inasmuch  as  Mr.  Fleischmann,  who  held  the 
legal  title  to  the  property  contracted  to  be  sold,  had  no  interest 
in  the  damages  which  might  be  awarded  in  the  action,  therefore 
he  was  not  a  necessary  or  proper  party  plaintiff.  The  record 
discloses  that  ^fr.  Fleischmann  held  the  legal  title  to  the  prop- 
erty in  trust,  to  secure  the  IVfarket  National  Bank  on  account  of 
ft  debt  owing  by  John  H.  Lucke  to  the  bank,  and  that  he  was 
also  trustee  for  Lucke  of  the  equity  which  Lucke  had  in  the 
property  after  the  claim  of  the  Market  National  Bank  should 
be  satisfied. 

The  contract  to  sell  the  property  ran  in  favor  of  both  Lucke 
and  Fleischmann,  trustee,  and  therefore  Fleischmann  and  Lucke 
were  necessary  and  proper  parties.  The  fact  that  neither  the 
Market  National  Bank  nor  Fleischmann,  its  trustee,  would  re- 
ceive any  part  of  the  damages,  if  any  should  be  awarded,  was 
a  matter  between  Lucke  and  Fleischmann,  trustee,  and  was  no 
concern  of.  the  defendants. 

The  contract  for  sale  obligated  the  plaintiffs  Lucke  and 
Fleischmann,  trustee,  to  convey  a  perfect  title.  The  only  title 
proved  was  the  offer  and  admission  of  a  deed  from  the  immediate 
grantor  of  IMr.  Fleischmann,  Elmer  and  Jessie  Britney,  and  a 
written  declaration  of  trust  by  Mr.  Fleischmann  in  favor  of 
Lucke. 

We  are  of  the  opinion  that  this  proof  was  insufficient  to  estab- 
lish a  perfect  title  in  Fleischmann  and  Lucke,  under  the  rule 
laid  do^vn  in  Walch  v.  Barton,  24  0.  S.,  28  Syl.  2: 

**  When  a  vendor  of  land  having  contracted  to  convey  a  perfect 
title,  brings  his  action  to  compel  specific  performance  against  the 
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vendee,  who  denies  the  sufficiency  of  the  vendor's  title,  the 
burden  of  showing  title  in  himself  rests  on  the  plaintiff,  and  the 
introduction  of  a  deed  of  recent  date  executed  to  himself,  with- 
out further  proof  of  title,  is  not  sufficient." 

We  see  no  good  reason  why  the  above  rule,  applied  in  a  case 
of  specific  performance,  should  not  be  applied  in  an  action  for 
damages.  In  order  to  recover  damages  the  plaintiff  must  prove 
that  he  has  a  perfect  title  or  the  defendant  will  not  be  required 
to  respond.  In  a  case  of  specific  performance  he  must  establish 
a  perfect  title  in  order  to  have  a  decree  compelling  the  defendant 
to  perform  specifically.  If  he  fails  in  his  proof  in  the  former 
case  as  to  his  perfect  title,  we  apprehend  that  the  rule  of  proof 
should  not  be  more  lax  because  he  seeks  redress  in  a  court  of  law, 
rather  than  in  equity,  the  forum  of  conscience. 

It  is  not  alleged,  nor  is  it  proven,  that  a  deed  was  tendered  to 
defendants  before  the  commencement  of  the  action.  It  is 
alleged  and  shown  by  the  record  that  defendants  were  notified, 
both  orally  and  in  writing,  that  the  plaintiffs  were  ready  and 
willing  to  deliver  a  deed,  but  the  defendants  refused  to  accept 
it,  repudiated  the  contract  and  refused  to  be  bound  by  it.  Under 
such  a  state  of  facts  it  would  seem  that  the  rule  laid  down  in 
Brewing  Co.  v.  Maxwell,  78  0.  S.,  54,  would  apply  and  excuse 
the  plaintiffs  from  making  a  tender  of  a  deed.  When  the  party 
to  whom  the  conveyance  is  to  be  made  repudiates  the  contract 
and  makes  it  certain  that  under  no  circumstances  does  he  intend 
to  comply  with  his  part  of  the  contract,  a  showing  of  readiness 
and  ability  on  the  part  of  the  complaining  party  to  perform  his 
part,  communicated  to  the  other  party  is  a  sufficient  compliance 
without  an  actual  tender.  While  this  rule  was  laid  down  in  an 
equity  case  for  specific  performance,  it  appears  to  be  a  sound 
rule  to  apply  in  a  case  at  law,  such  as  the  the  instant  case. 
Plaintiff  should  not  be  required  to  do  a  vain  and  useless  act — a 
tender  of  a  deed  to  one  who  has  declared  that  he  will  not  accept 

it. 

It  was  error  to  admit  evidence  of  the  price  received  on  the  sale 
of  the  property  at  public  auction,  because  the  terms  and  condi- 
tions upon  which  the  property  was  sold  were  different  from  those 
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contained  in  the  contract  of  sale  with  the  defendants,  and  as  the 
price  received  might  have  been,  and  no  doubt  was,  in  some  meas- 
ure aflfected  by  the  terms,  that  sale  would  not  reflect  the  market 
value  of  the  property.  The  measure  of  damages  was  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  time 
of  the  breach  of  the  contract.  This  sale  was  made  some  time 
after  the  alleged  breach. 

Defendants  offered  in  evidence  a  deed  for  this  property  from 
Julius  Fleischmann  to  Gustave  R.  Fries,  dated,  attested  and 
acknowledged  six  months  prior  to  the  date  of  the  contract 
claimed  to  have  been  breached.  The  deed  was  not  recorded  until 
more  than  three  months  after  the  date  of  the  contract.  The 
court  excluded  this  deed  on  the  ground  that  the  defendants 
failed  to  show  that  the  deed  had  been  delivered  to  Fries  before 
the  execution  of  the  contract  of  sale.  The  trial  court  stated  to 
counsel  for  defendants  that,  if  he  would  show  a  delivery  of  the 
deed  before  the  date  of  the  contract,  he  would  admit  the  deed 
in  evidence.    This,  counsel  for  defendants  failed  to  show. 

In  the  case  of  Oehler  v.  Walsh,  7  C.C.(N.S.),  572,  the  circuit 
court  of  this  county,  the  predecessor  of  this  court,  held  that  in 
the  absence  of  evidence  to  the  contrary  it  would  be  presumed 
that  a  deed  was  delivered  on  the  date  of  its  execution.  See  also 
Devliji  ov  Deeds,  Section  108,  where  it  is  said: 

*  *  But  when  the  time  of  actual  delivery  is  doubtful,  resort  must 
be  had  to  presumption.  And  the  presumption  in  cases  of  this 
kind,  it  may  be  stated,  as  a  general  rule,  is  that  a  deed  is  deliv- 
ered at  its  date." 

The  deed  having  been  recorded  in  October  following  the  date 
of  the  contract,  but  dated  in  January  prior  to  the  date  of  the 
contract,  the  defendants  had  the  right  to  offer  the  deed  which 
presumptively  was  delivered  before  the  date  of  the  contract,  to- 
wit,  on  the  date  of  its  execution.  This  presumption,  to  be  sure, 
might  have  been  rebutted  by  plaintiffs  showing  a  delivery  after 
the  date  of  the  contract,  but  the  burden  of  thus  showing  delivery 
was  not  upon  defendants  but  upon  plaintiffs,  and  if  they  failed 
to  overcome  the  presumption  in  favor  of  defendants'  contention 
that  the  deed  was  delivered  to  Fries  before  the  date  of  the  con- 


COURT  OF  APPEALS.  229 


1916.3  Lorain  County. 


tract,  then  plaintiffs  must  fail  because  at  the  time  the  contract 
was  made  for  the  sale  of  the  property  to  defendants  plaintiffs 
could  not  give  title.  Fries  was  the  owner,  not  the  plaintiffs.  It 
was  therefore  prejudicial  to  defendants  to  exclude  this  deed  as 
evidence  that  plaintiffs  were  unable  to  perform  at  the  time  of  the 
alleged  breach. 

It  was  not  error  to  admit  evidence  of  the  contents  of  the  con- 
tract of  sale,  when  it  was  shown  that  the  original  contract  had 
been  destroyed  by  fire,  although  it  was  in  existence  when  the 
action  was  commenced ;  but  plaintiffs  should  have  been  reqtured 
by  supplemental  petition,  before  admitting  this  evidence,  to  set 
up  the  destruction  of  the  original  contract  after  the  suit  was 
commenced. 

We  find  no  errors  in  the  record  prejudicial  to  plaintiffs  in  error 
except  those  herein  pointed  out ;  but  on  account  of  those  errors 
noted,  the  judgment  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


ORDERS  AFFECTING  THE  CUSTODY  OF  CHILDREN 

APPEALABLE. 

Court  of  Appeals  for  Lorain  County. 
Benjamin  F.  Varsey  v.  Lillian  Vaesbt. 

Decided,  March  20,  1916. 

Appeal — May  he  Had  in  a  Divorce  Proceeding — From  an  Order  Affect' 
ing  the  Custody  of  Minor  Children — Exception  Contained  in  Sea- 
tion  12002  Enlarged  under  the  New  Constitution. 

Jurisdiction  as  to  the  custody  of  children  is  inherently  equitable  in  its 
nature,  and  is  given  to  the  court  of  appeals  under  the  section  of 
the  Constitution  establishing  that  court;  and  it  follows  that  ap- 
peal lies  from  an  order  in  a  divorce  proceeding  affecting  the  cus- 
tody of  minor  children,  notwithstanding  the  contrary  provision 
of  Section  12002,  General  Code. 

C.  O.  Washburn,  for  plaintiff. 

David  Ferris  and  Wm,  O,  Stubm',  contra. 
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Cabpenteb^  J. 

The  defendant  has  appealed  this  case  to  this  court  so  far 
as  the  decree  of  the  court  of  common  pleas  relates  to  the  custody 
of  Bussell  Albert  Yarsey,  minor  child  of  plaintiff  and  defendant. 

The  question  before  this  court  arises  out  of  the  motion  of 
the  plaintiff  to  dismiss  the  appeal,  for  the  reason  that  this  court 
has  no  jurisdiction  to  entertain  the  same,  by  reason  of  its  not 
being  appealable  under  the  provision  of  Article  IV,  Section  6, 
of  the  Constitution,  establishing  the  court  of  appeals. 

It  is  provided  therein  that  courts  of  appeals  have  appellate 
jurisdiction  in  the  trial  of  chancery  cases.  It  will  be  observed 
that  Section  12002,  General  Code,  provides  that  no  appeal  will 
be  allowed  from  a  judgment  or  order  of  the  common  pleas  court 
in  a  divorce  case,  except  from  an  order  dismissing  the  petition 
without  final  hearing,  or  from  a  final  order  or  judgment  granting 
or  refusing  alimon}^  or  where  an  injunction  has  been  granted 
under  Section  12001. 

Section  8033  provides: 

''Upon  hearing  the  testimony  of  either  or  both  of  such  par- 
ents, •  •  •  the  court  shall  decide  which  one  of  them  shall 
have  the  care,  custody  and  control  of  such  offspring." 

Section  8035  provides: 

''An  appeal  to  a  higher  court  may  be  had  upon  appellant 
giving  bond    •     •    •     ." 

k  t 

In  th«^  case  of  Bower  v.  Bower,  90  Ohio  St.,  172,  the  syllabus 
reads  as  follows: 

"An  appeal  will  lie  from  a  judgment  or  order  of  a  court 
for  the  care,  custody  and  maintenance  of  minor  children  re- 
gardless of  whether  such  order  is  made  in  an  action  for  divorce, 
divorce  and  alimony  or  alimony  only,  or  in  proceedings  under 
the  provisions  of  Section  8032,  General  Code. ' ' 

Notwithstanding  the  court  in  the  foregoing  case  bases  the 
right  of  appeal  upon  statutory  grounds,  yet  it  is  somewhat  sug- 
gestive of  the  legal  characterism  pertaining  to  the  custody  of 
children  by  the  court43.     In  the  case  of  Rogers  v.  Rogers,  51 
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Ohio  St.,  1,  Judge  Spear  in  his  opinion  speaks  of  the  authority 
of  a  court  over  the  matter  of  custody  of  children  in  divorce  pro- 
ceedings as  probably  being  inherent,  but  it  is  given  by  the 
divorce  statute.  And  the  court  in  the  memorandum  opinion  in 
the  Bowers  case  speaks  of  jurisdiction  in  such  matters  as  being 
'* incident  to  the  suit."  If  this  right  adhered  to  the  court  by 
reason  of  being  an  inherent  right,  is  it  not  quite  suggestive  that 
the  statute  was  a  mere  codification  of  that  right? 

It  does  not  follow  that  where  a  class  of  cases  is  within  the 
jurisdiction  of  chancery,  that  jurisdiction  in  chancery  is  taken 
away  because  courts  of  law  subsequently  give  a  remedy.  Cram 
V.  Oreen,  6  Ohio,  429.  Accordingly,  our  Supreme  Court  has 
held  that  notwithstanding  partition  proceedings  are  regulated 
by  statute  in  Ohio,  yet  they  are  inherently  chancery  cases, 
having  been  so  classed  by  the  courts  of  England,  and  are  there- 
fore appealable  to  the  courts  of  appeals. 

In  the  case  of  Sullivan  v.  Thomas,  3  S.  C,  531,  the  court  in 
its  syllabus  says: 

*  *  By  the  term,  cases  in  chancery,  as  used  in  Article  IV,  Section 
4  of  the  Constitution,  declaring  the  jurisdiction  of  the  Supreme 
Court,  is  meant  such  cases  as  were  cognizable  by  the  courts  of 
equity  of  the  state  existing  at  the  time  of  the  adoption  of  the 
Constitution." 

In  the  opinion  the  court  says: 

''It  must  be  premised  that  the  jurisdiction  of  this  court,  so 
far  as  it  was  ascertained  and  fixed  by  the  Constitution  is  un- 
affected by  the  provision  of  the  code  of  procedure  or  any  other 
statutory  law.  Again,  the  terms  employed  to  mark  out  that 
jurisdiction  must  be  taken  in  the  sense  in  which  they  were  un- 
derstood at  the  time  the  Constitution  was  adopted.  Thus,  for 
ifistance,  the  term  'cases  in  chancery'  at  the  time,  meant  cases 
of  a  class  of  which  the  court  of  chancery  could  entertain  juris- 
diction although  since  that  time  the  court  of  chancery  has  been 
abolished  and  its  jurisdiction  conferred  upon  the  court  of  com- 
mon pleas.  Yet,  what  was  intended  to  be  described  as  'cases  in 
chancery'  must  be  determined  now,  not  with  reference  to  the 
present  statute  of  jurisdiction  and  forms  of  procedure,  but  by 
the  inquiry  whether  any  given  case  could  have  been  regarded, 
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at  the  adoption  of  the  Constitution,  as  a  'case  of  chancery.' 
When  the  nature  of  the  right  in  controversy,  or  of  the  relief 
sought  in  any  ease  is  such  that,  prior  to  the  code,  it  would  have 
been  appropriately  pursued  in  the  court  of  chancery,  it  will  be 
regarded  as  within  the  expression  'cases  of  chancery.' 

''The  circumstance  that  forms  of  proceedings,  as  it  regards 
law  and  equity,  are  assimulated  under  the  code,  does  not  affect 
the  jurisdiction  of  the  court  as  established  under  the  Constitu- 
tion ;  but  we  look  to  the  substantial  character  of  the  controversy 
before  us  for  the  purpose  of  ascertaining  the  extent  of  the 
powers  in  relation  to  such  case,  rather  than  to  the  nature  of  the 
court  from  which  the  case  comes  or  the  technical  mould  in  which 
the  case  is  cast." 

That  divorce  and  alimony  cases  were  not  recognizable  in  the 
court  of  chancery  in  England,  is  verified  by  the  following  ex- 
cerpt from  the  opinion  in  the  case  of  DeWiit  v.  DeWiti,  67  Ohio 
St.,  340,  344: 

"We  gather  from  a  somewhat  extended  examination  of  au- 
thorities that,  in  so  far  as  we  derive  any  common  law  rules 
respecting  divorce  and  alimony  from  the  mother  country,  we 
inherited  those  administered  in  the  ecclesiastical  courts,  for, 
outside  of  parliament,  no  other  tribunal  had  or  assumed  cog- 
nizance of  such  controversies.  Such  power  did  not,  in  England, 
belong  to  a  court  of  equity.  The  ecclesiastical  court  was  not, 
and  never  had  been,  a  court  of  equity.  It  was  a  canonical 
court,  and  never  deviated  from  the  canon  law.  •  *•  •  'The 
court  for  divorce  and  matrimonial  causes  owes  its  jurisdiction — 
in  part  original  and  in  part  derived  from  ecclesiastical  courts — 
to  the  act  of  parliament  by  which  it  was  created,  and  the  several 
amending  acts  by  which  that  jurisdiction  has  been  in  various 
ways  altered  and  amplified.'  •  •  •  It  may  be  fairly 
claimed,  from  the  foregoing,  that  the  courts  of  Ohio  have  not 
general  equity  jurisdiction  in  suits  for  alimony,  but  that  the 
jurisdiction  is  such,  and  such  only,  as  is  given  by  the  stat- 
ute."   •    •    • 

It  will  be  noticed  that  in  the  entire  opinion  no  mention  is 
made  regarding  the  custody  of  children,  and  it  is  quite  sug- 
gestive that  the  Legislature  deemed  it  proper  to  enact  a  sepa- 
rate statute,  as  it  were,  to  avoid  confusion  in  the  administration 
of  justice.    Having  demonstrated  by  authority  that  divorce  and 
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alimony  were  not  matters  in  chancery,  it  yet  remains  to  deter- 
mine whether  the  custody  of  children  was  in  fact  recognizable 
in  courts  of  chancery.  That  that  was  so  we  find  in  9  Eng.  & 
Am.  Enc.  Law,  866: 

''The  ecclesiastical  courts  had  no  power  to  determine  the 
custody  of  the  children,  as  at  common  law  the  court  of  chancery 
has  jurisdiction  in  such  cases.  Where  jurisdiction  to  grant 
divorce  is  conferred  upon  a  common-law  court,  such  court  will 
have  only  such  powers  as  to  the  custody  of  the  children  as  are 
conferred  by  the  divorce  statute.  But  where  the  jurisdiction 
is  conferred  upon  a  chancery  court  it  will  have  full  power  to 
fix  the  custody  of  the  children,  aside  from  the  special  provisions 
of  the  statute. 

**On  granting  a  divorce  it  is  the  duty  of  the  court  to  pro- 
tect the  interest  of  the  state  by  providing  for  the  custody  and 
support  of  the  children,  and  this  may  be  done  although  neither 
party  has  prayed  for  such  relief. 

''The  statutes  in  the  various  states  of  the  United  States  and 
in  England  give  the  courts  power  to  provide  for  the  custody  and 
maintenance  of  the  children  of  the  parties  pending  the  suit  for 
divorce. 

*' Courts  having  chancery  jurisdiction  may  make  such  orders 
by  virtue  of  the  general  jurisdiction  in  equity  although  the 
statutes  are  silent  as  to  such  remedy  or  merely  provide  that 
the  custody  may  be  awarded  after  a  divorce  is  granted." 

Again  in  the  case  of  In  re  Morgan,  117  Mo.,  249  : 

**  Divorce  and  alimony,  part  of  this  jurisdiction,  belonged  to 
the  ecclesiastical  courts  in  former  times  in  England,  and  the 
power  to  make  awards  as  to  the  custody  of  children  is  a  part  of 
the  ancient  chancery  jurisdiction." 


Counsel  for  plaintiff  has  not  referred  us  to  any  decision  con- 
trary to  the  foregoing,  and  knowing  his  accustomed  diligence  in 
preparation  of  cases,  we  may  infer  that  there  are  none. 

For  the  foregoing  reasons,  and  upon  the  authorities  cited, 
we  hold  that  the  custody  of  children  is  inherently  equitable  in 
its  nature,  having  such  characteristics  and  cognizable  in  a  court 
of  chancery,  all  of  which,  we  think,  brings  it  within  the  com- 
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prehension  of  the  clause  ** Cases  in  Chancery"  in  Article  IV, 
Section  6  of  the  Constitution  of  this  state. 

The  motion  of  the  plaintiff  is  therefore  overruled. 

Mbals,  J.,  and  Grant,  J.,  concur. 


RENTAL  NOT  RECOVERABLE  UNDER  A  LEASE 
IMPERFECTLY  EXECUTED. 

Court  of  Appeals  for  Hamilton  County. 

Thb  H.  S.  Hamberger  Company  v.  MhjuEr  BROTHHBg  & 

Company.* 

Decided,  February  1,  1916. 

AtMignmmt  of  Lease  Within  the  Statute  of  Frauds— Parol  Testimony 
as  to  Modification  of  Terms  of  the  Lease  which  it  is  Bought  to 
Transfer  Not  Admissible — Tender  of  an  Imperfectly  Executed 
Lease  Does  Not  Constitute  Performance, 

1.  The  assignment,  not  yet  performed,  of  a  written  lease  of  real  prop- 
erty is  within  the  statute  of  frauds,  and  oral  evidence  of  a  modifi- 
cation of  the  terms  of  the  transfer  is  inadmissible  in  an  action  for 
rental  under  the  lease. 

S.  The  assignment  of  a  lease  is  as  necessary  to  performance  of  a  con- 
tract to  transfer  as  is  delivery  of  possession  of  the  property,  and 
performance  can  not  be  claimed  where  an  imperfect  assignment 
was  the  only  one  proffered. 

Murray  Seasongood  and  Robert  P.  Goldman,  for  plaintiff  in 
error. 

Alfred  B,  Benedict,  contra. 

Jones  (Oliver  B.),  J. 

This  action  is  for  the  recovery  of  one-half  month's  rent  from 
June  15  to  July  1,  1914,  and  for  a  proportionate  share,  for  the 
same  period,  of  an  annual  bonus  for  the  transfer  of  a  lease  of 
the  premises  at  624  to  628  Race  street,  Cincinnati,  made  by 

•Motion  to  require  the  Court  of  Appeals  to  certify  its  record  overruled 
by  the  Supreme  Court,  April  26,  1916. 
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Mary  T.  Harrison  and  others  to  H.  S.  Bamberger  and  formerly 
occupied  by  the  H.  S.  Bamberger  Company  and  assigned  by  it 
under  the  terms  of  a  written  option  to  Miller  Brothers  &  Com- 
pany, who  now  occupy  these  premises.  This  option  was  accepted 
in  writing  May  15,  1914.  The  written  agreement  made  by  this 
option  and  its  acceptance  provided  that  plaintiff  might  vacate 
said  premises  any  time  within  thirty  days  from  its  acceptance, 
with  privilege  of  further  time  up  to  thirty  days  more,  and  assign 
the  lease  and  turn  over  possession  of  the  building. 

At  the  close  of  plaintiff's  evidence  the  court  instructed  a  ver- 
dict for  defendant  and  rendered  judgment  thereon.  Plaintiff 
prosecutes  error  to  this  court. 

The  petition  alleges  that  the  lease  was  duly  assigned  by  H.  S. 
Hamberger  to  plaintiff,  the  H.  S.  Bamberger  Company,  and 
by  it  duly  assigned  to  defendant,  and  tendered  to  defendant  on 
June  13,  1914,  and  again  on  June  15,  1914.  These  allegations 
are  denied  by  the  answer.  Plaintiff,  however,  admits  that  a 
small  part  of  the  leased  premises  were  occupied  by  its  sub-tenant, 
one  Kamp,  who  carried  on  a  cigar  stand  therein,  renting  from 
month  to  month  and  remaining  in  possession  until  July  1,  1914. 
But  in  the  petition  plaintiff  pleads  the  original  contract  was  by 
agreement  of  the  parties  modified  so  that  plaintiff  agreed  to 
give  up  possession  on  June  15,  1914,  of  all  said  premises  except 
that  part  occupied  by  Kamp  and  defendant  agreed  to  so  accept 
possession  of  the  premises  subject  to  such  occupation  by  Eamp ; 
and  it  was  alleged  that  this  modified  agreement  was  duly  per- 
formed. Defendant  in  the  answer  denied  this  modification  of 
the  contract,  and  denies  that  it  took  possession  of  the  premises 
June  15,  1914,  with  Kamp  still  in  possession  of  said  cigar  stand 
therein. 

It  developed  on  the  trial  that  plaintiff  relied  solely  upon  oral 
evidence  to  prove  this  alleged  modification  of  the  written  con- 
tract. After  some  evidence  tending  to  show  such  modification 
had  been  submitted,  the  trial  judge  ordered  stricken  out  of  the 
record  all  evidence  relating  to  such  oral  modification,  and  re- 
fused to  permit  plaintiff  to  prove  such  modification  by  further 
evidence.  Plaintiff  excepted  to  this  ruling  of  the  trial  judge,  and 
complains  of  it  here  as  the  principal  error  relied  upon. 
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What  is  called  the  fourth  section  of  the  statute  of  frauds  is 
now  found  in  Section  8621,  General  Code,  as  follows: 

*  *  No  action  shall  be  brought  whereby  to  charge  the  defendant 
•  •  •  upon  a  contract  or  sale  of  lands,  tenements  or  heredita- 
ments, or  interest  in,  or  concerning  them ;  •  •  •  unless  the 
agreement  upon  which  such  action  is  brought  or  some  memo- 
randum or  note  thereof,  is  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  or  her  lawfully  authorized." 

Kling  v.  Bordner,  65  0.  S.,  86,  holds  that  the  written  memo- 
randum of  agreement  required  by  the  statute  is  not  sufficient, 
unless  it  contains  the  essential  terms  of  the  agreement  expressed 
with  such  clearness  and  certainty  in  the  writing  itself,  or  other 
writings  to  which  it  may  refer,  that  the  contract  can  be  estab- 
lished without  the  necessity  of  resorting  to  parol  proof. 

Clark  V.  Guest,  54  0.  S.,  298,  also  decides  this  question 
squarely.    Its  syllabus  closes  as  follows: 

* '  A  verbal  extension  of  the  time  within  which  to  take  oflf  such 
timber  is  within  the  statute  of  frauds,  and  to  be  valid  must  be 
in  writing ;  that  such  verbal  extension  of  time,  reliance  thereon, 
and  consequent  delay  in  taking  off  such  timber,  is  not  such  fraud 
as  will  take  the  case  out  of  the  statute." 

Judge  Burket,  on  pages  306  and  307,  uses  this  language: 

**The  circuit  court  found  as  its  conclusion  of  law  upon  the 
facts  found,  that  it  would  be  a  fraud  upon  the  defendant  in 
error  to  revoke  such  verbal  extension  of  time ;  and  that  the  case 
was  therefore  taken  out  of  the  statute  of  frauds.  This  is  not 
tenable.  The  statute  was  enacted  to  prevent  frauds  and  per- 
juries. The  law-making  power  knew  that  frauds  and  perjuries 
would  be  practiced  with  or  without  the  statute,  but  it  was 
thought  that  less  harm  would  come  from  enacting  and  enforcing 
the  statute,  than  otherwise.  The  only  exceptions  to  the  statute, 
engrafted  therein  by  judicial  interpretation,  if  not  by  judicial 
legislation,  that  can  be  justly  defended,  are  cases  in  which  the 
acts  of  both  parties  are  such  as  to  imply  a  contract  with  sub- 
stantially the  same  certainty  as  would  be  shown  by  a  written 
memorandum,  as  in  the  case  of  a  verbal  sale  of  lands  followed 
by  a  delivery  of  possession  to  the  purchaser,  and  valuable  per- 
manent improvements  made  by  him  with  the  knowledge  of  the 
vendor. 
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**To  say  that  to  refuse  to  carry  out  a  verbal  purchase  of 
standing  growing  trees  is  a  fraud  on  part  of  the  owner  of  the 
trees,  is  to  disregard  the  statute,  and  in  effect  a  repeal  thereof. 

•  •  *  He  had  no  legal  right  to  rely  upon  the  verbal  contract, 
and  where  there  is  no  right  there  can  be  no  fraud.  If  he  in- 
tended to  rely  upon  the  extension  of  time  he  should  have  caused 
the  contract  therefor  to  be  reduced  to  writing.  The  statute  was 
enacted  to  protect  men  in  their  property  rights  and  it  should 
be  enforced  unless  in  cases  clearly  within  some  of  the  well  estab- 
lished exceptions." 

*  Broom's  Legal  Maxims,  8th  Edition,  star  page  888,  states  the 
rule  thus: 

**  Where  a  contract  is  required  to  be  in  writing  by  the  statute 
law,  it  clearly  can  not  be  varied  by  any  subsequent  verbal  agree- 
ment between  the  parties ;  for,  if  this  were  permitted,  the  inten- 
tion of  the  Legislature  would  be  altogether  defeated.  A  contract, 
for  instance,  falling  within  the  fourth  section  of  the  statute  of 
frauds,  can  not  be  waived  and  abandoned  in  part;  for  the  ob- 
ject of  the  statute  was  to  exclude  all  oral  evidence  as  to  con- 
tracts for  the  sale  of  land ;  and,  therefore,  any  contract  sought 
to  be  enforced  must  be  proved  by  writing  only ;  and  if  such  a 
contract  could  be  verbally  waived  in  part,  the  new  contract  be- 
tween the  parties  would  be  proved  partly  by  the  former  written 
agreement  and  partly  by  the  new  verbal  agreement.  And  this 
reasoning  applies  also  to  a  contract  for  the  sale  of  goods  falling 
within  the  operation  of  the  seventeenth  section  of  the  same 
statute.  Such  a  contract  can  not  be  varied  or  altered  by  a 
subsequent  verbal  agreement.'' 

See  also,  Burdick  on  Sales,  35;  Benjamin  on  Sales  (6th  Ed.), 
Section  216;  and  the  leading  case  of  Ooss  v.  Lord  Nugent, 
5  B.  and  Ad.,  58. 

Brown  on  the  Statute  of  Frauds  thus  states  the  rule  in  Sec- 
tion 411 : 

'*It  seems  to  be  well  established  that  where  a  contract,  af- 
fected by  the  statute,  has  been  put  in  writing,  and  the  plaintiff, 
in  a  case  of  subsequent  oral  variation  of  some  of  the  terms  of 
the  written  agreement,  declares  upon  the  writing  qualified  by 
the  oral  variation,  he  can  not  prevail.  The  decision  in  Cuf  v. 
Penn,  one  of  the  earliest  and  most  important  cases  of  this  class, 
was  in  fact  to  the  contrary;  but  from  the  report  the  point  does 
not  seem  to  have  been  distinctly  in  the  mind  of  the  court,  the 
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whole  stress  of  the  opinion  bearing  upon  another  position;  and 
later  English  and  American  authorities  have  conclusively  settled 
the  rule  as  above  laid  down." 

The  court  was  therefore  right  in  holding  that  this  contract 
which  was  within  the  statute  of  frauds  could  not  be  varied  by 
parol. 

Nor  does  the  case  of  Negley  v.  Jeffers,  28  0.  S.,  90,  relied 
upon  by  plaintiff,  hold  otherwise.  In  that  case  the  deed  to  the 
real  estate  had  been  executed  and  the  title  passed  and  subse- 
quently a  modification  in  the  manner  of  payments  made  by  parol 
was  sustained,  the  court  distinctly  holding  that  such  a  contract 
was  not  within  the  statute  of  frauds.  (Syl.  6,  7  and  8.)  This 
case  was  so  understood  and  cited  in  the  note  to  Section  421  of 
Browne  on  Statute  of  Frauds. 

A  written  contract  for  the  sale  of  land,  where  possession  has 
not  been  delivered,  may  be  rescinded  by  an  oral  agreement 
{Jones  v.  Booth,  38  0.  S.,  405).  Such  rescission  can  be  proved 
by  parol.  So,  of  course,  can  complete  performance  of  such  a 
written  contract.  Likewise,  the  plaintiff  may  always  show  a 
substituted  performance  instead  of  that  required  by  the  original 
contract,  when  that  performance  has  been  actually  and  fully  had 
and  has  been  accepted  by  the  other  party  in  full  substitution  for 
sucTi  original  terms,  but  it  does  not  permit  proof  that  such 
written  contract  is  to  be  varied  by  parol  where  it  is  not  yet  per- 
formed. 

This  doctrine  of  substituted  performance  is  stated  in  Browne 
on  Statute  of  Frauds,  Section  423,  as  follows : 

*  *  *  •  •  performance,  according  to  the  orally  substituted 
terms,  is  available  to  either  party  in  like  manner  as  would  have 
been  performance,  according  to  the  original  contract.  Thia  is 
manifestly  not  to  enforce  an  oral  agreement  within  the  statute 
of  frauds,  even  by  way  of  defense ;  the  oral  stipulation  is  relied 
upon  simply  by  way  of  accord  and  satisfaction ;  it  is  relied  upon 
for  the  purpose  of  proving  performance  alone,  which  is  thus,  so 
to  speak,  dissociated  from  the  contract  itself.  And  in  this  sense 
and  for  this  purpose,  there  is  no  difficulty  in  accepting  the  dis- 
tinction asserted  between  the  contract  which  is  within  the  pur- 
view of  the  statute,  and  the  performance,  which  is  not." 
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Leading  cases  on  substituted  performance  are  found  in 
Leather-Cloth  Co,  v.  Hieronimus,  L.  R.,  10  Q.  B.,  140;  Swayne 
V.  Seamans,  9  Wall.  (U.  S.),  254. 

If  defendant  could  be  shown  to  have  accepted  the  lease  and 
actually  taken  possession  of  the  premises  on  June  15  with  Kamp 
still  in,  as  a  substituted  performance  of  this  contract,  plaintiff 
might  recover. 

The  position  of  the  plaintiff,  however,  is  somewhat  equivocal. 
After  alleging  in  the  petition  the  fact  that  Kamp  occupied  part 
of  the  premises  with  his  cigar  stand  during  the  month  of  June 
and  that  defendant  agreed  thereto,  plaintiff  says: 

**The  defendant  refused  to  accept  tender  of  the  key  and  as- 
signment of  the  lease  made  as  aforesaid  June  1^,  1914,  and  again 
June  15,  1914,  but  nevertheless  took  possession  of  said  premises 
on  June  15,  1914,  and  has  been  in  occupation  of  the  same  ever 
since/' 

And  again: 

''The  defendant  further  claims  not  to  have  taken  possession 
of  said  premises  until  July  1,  1914." 

Plaintiff  undertook  to  show  by  evidence  that  certain  acts  of 
Mr.  Fanning,  defendant's  general  sales  manager,  and  of  Mr. 
Hobelman,  his  window  trimmer  and  utility  man,  operated  as  a 
taking  of  possession  of  the  premises  by  defendant  or  at  least 
tended  in  that  direction  so  far  as  to  require  a  submission  to  the 
jury. 

Tt  must  be  conceded,  though,  in  the  first  place,  that  there  is 
nothing  in  the  evidence  to  show  the  authority  of  either  of  these 
men  to  act  for  or  to  bind  defendant  as  his  agent  in  this  matter 
nnder  the  rule  laid  down  in  Bradford  Belting  Co.  v.  Oihson^ 
68  O.  S.,  442. 

The  evidence  shows  without  dispute  that  Mr.  Grote,  who 
furnished  men  and  tenms  for  the  purpose,  moved  out  from  the 
premises  shelving,  piping  and  other  things  for  plaintiff  and  was 
so  engaged  until  at  least  June  20th ;  that  Fanning  and  Hobelman 
acted  for  defendant  in  the  matter  only  so  far  as  to  see  that  none 
of  the  tables,  chairs  and  other  chattel  property  which  plaintiff 
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had  sold  to  defendant  and  which  remained  in  the  premises,  were 
taken,  and  that  such  other  movables  and  fixtures  as  did  not  be- 
long to  the  building  were  not  left  to  be  in  the  way  of  defendant. 
The  painting  of  plaintiff's  removal  sign  by  Hobelman  and  the 
taking  of  it  down,  had  nothing  to  do  with  the  case.  Nor  do  we 
find  in  the  rocord  any  evidence  tending  to  show  that  defendant 
went  into  possession  of  the  premises  before  July  first.  In  fact,  it 
rather  appears  that  plaintiff  does  not  really  claim  that  defendant 
actually  took  possession  of  the  premises  on  June  15,  with  Kamp 
still  in  possession  of  the  cigar  stand,  but  rather  that  after  Pan- 
ning had  misled  plaintiff  into  believing  he  would  do  so  and  thus 
caused  him  to  sacrifice  his  property  by  a  hurried  sale,  because  of 
a  carpenters'  strjke  or  for  some  other  reason,  defendant  refused 
to  carry  out  his  oral  contract  and  did  not  take  possession  until 
July  1st. 

But  an  assignment  of  title  was  as  essential  to  performance  as 
deliverj'  of  possession.  It  is  admitted  defendant  did  not  receive 
an  assignment  of  the  lease  before  that  date.  True,  an  assign- 
ment was  executed  by  plaintiff  June  13,  1914,  and  tendered  to 
defendant  on  that  day,  and  also  on  June  15,  1914;  but  that 
assignment  was  executed  by  the  H.  S.  Hamberger  Company, 
while  the  lea.se  was  made  by  H.  S.  Hamberger.  There  had  been 
an  agreement  by  H.  S.  Hamberger  to  convey  same  to  the  H.  S. 
Hamberger  Company,  which  was  shown  by  the  minutes  of  that 
company.  But  until  that  agreement  had  been  carried  out  and 
the  assignment  duly  executed,  defendant  was  justified  in  refus- 
ing to  accept  the  proffered  transfer  to  him  from  the  company  as 
is  would  not  confer  a  complete  legal  title. 

A  careful  consideration  of  the  record  fails  to  disclose  any 
error  to  the  prejudice  of  plaintiff,  and  the  judgment  is  therefore 
affirmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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STATUS  UNDER.  THE  dVE.  SERVICE  OF  A  MUNICIPAL 
EMPLOYEE  APPOINTED  TEMPORARILY 
^  IN  1913. 

Court  of  Appeals  for  Hamilton  County. 

State  op  Ohio,  on  the  ReijAtion  op  Gerhabd  Fischer,  v. 
Phiup  F06DICK,  Director  of  Public  Service  op  the 

City  op  Cincinnati. 

Decided,  May  8»  1916. 

Civil  Service — Service  of  a  Temporary  Employee  in  the  Municipal  Serv- 
ice—Not Automatically  Dispensed  vHth  by  the  Filing  of  an  Eligible 
List,  WJien — No  Rights  Waived  by  Taking  a  Competitive  Examina- 
tion, When — No  Prejudice  Arises  from  Failure  to  File  an  Explana- 
tion—Section 4488. 

One  who  was  given  a  temporary  appointment  to  the  municipal  serv- 
ice during  the  year  1912  and  prior  to  the  furnishing  of  an  eligible 
list  by  the  civil  service  commission,  was  an  incumbent  at  the  time 
the  civil  service  law  of  1913  went  into  effect,  and  was  entitled  to 
hold  his  position  until  he  failed  to  qualify  therefore  or  was  dis- 
charged for  cause, 

MoiUinier,  Bettman  &  Hunt,  for  relator. 
Charles  A.  Groom,  City  Solicitor,  and  Saul  Zielonka,  Aasist- 
ant  City  Solicitor,  contra. 

Gorman,  J. 

The  relator,  Gerhard  Fischer,  avers  in  his  amended  petition 
that  on  the  16th  day  of  May,  1912,  the  mayor  of  the  city  of  Cin- 
cinnati, to  prevent  the  stoppage  of  public  business,  appointed 
him  temporarily  to  the  position  of  machinist  of  the  filtration 
plant  of  the  subdepartment  of  waterworks  in  the  city  of  Cin- 
cinnati; that  he  continuously  occupied  said  position  and  per- 
formed the  duties  thereof  up  to  and  including  November  9,  1914 ; 
that  his  occupartcy  of  said  position  and  the  performance  of  the 
duties  thereof  were  in  accordance  with  and  in  pursuance  of  the 
orders  of  the  dii't       ?  '     public  service  of  the  city  of  Cincinnati 
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duly  issued  and  made  in  the  course  of  the  management  by  that 
director  of  said  waterworks ;  that  at  the  time  he  was  appointed 
to  said  position  the  same  was  and  has  ever  since  been  and  is 
now  in  the  classified  service  of  said  city  ;»that  no  examination  for 
said  position,  competitive  or  non-competitive,  was  ever  held  or 
given  by  the 'civil  service  commission  of  said  city  until  the 
11th  day  of  September,  1914;  that  on  said  day  a  competitive 
examination  was  held  for  all  the  positions  of  machinists  of  the 
subdepartment  of  waterworks  of  said  department  of  public 
service,  such  examination  covering  the  said  position  occupied  by 
the  relator  as  well  as  many  other  positions  of  machinists  in  said 
waterworks;  that  the  relator  took  and  passed  said  competitive 
examination;  that  the  civil  service  commission  of  the  said  city 
has  never  held  or  fixed  any  time  for  a  non-competitive  examina- 
tion for  relator  of  said  position ;  that  about  November  6,  1914, 
an  eligible  list  for  the  positions  of  machinists  in  said  subdepart- 
ment of  waterworks  was  made  up  by  said  civil  service  commis- 
sion from  the  list  of  those  who  passed  said  examination ;  that  on 
the  6th  day  of  November,  1914,  the  said  Philip  Fosdick,  then 
director  of  public  service,  issued  and  furnished  relator  with  a 
copy  of  a  pretended  order  of  discharge  to  be  effective  November 
9,  1914,  containing  as  the  exclusive  and  sole  reason  for  the  same 
the  following:  ''for  the  reason  he  is  a  temporary  appointee 
and  civil  service  commission  now  has  an  eligible  list;"  that 
the  eligible  list  referred  to  is  the  eligible  list  produced  as  the 
result  of  said  examination  of  September  11,  1914;  that  since 
the  9th  day  of  November,  1914,  said  Fosdick  as  director  of  pub- 
lic service,  and  his  successor,  Charles  F.  Hornberger,  has  re- 
fused to  recognize  relator  as  the  occupant  and  incumbent  of  said 
position,  and  has  refused  to  assign  relator  any  work  in  said 
position  or  to  permit  him  to  do  any  work  in  said  position, 
but  has  made  an  appointment  of  another  person  in  place  and 
stead  of  relator  to  perform  the  work  of  said  position;  that  the 
director  of  public  safety  is  the  appointing  officer  of  said  posi- 
tion, and  that  at  the  time  relator  was  laid  off  or  discharged  as 
aforesaid  said  director  of  public  safety  did  not  furnish  relator 
with  a  copy  of  an  order  of  discharge,  lay-off,  reduction  or  sus- 
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pension,  or  with  any  reasons  for  the  same  except  the  above- 
named  order  and  reasons  of  November  6,  1914.  Relator  prays 
that  a  writ  of  mandamus  may  issue  ordering  the  director  of 
public  safety  to  recognize  the  relator  as,  from  and  after  Novem- 
ber 9,  1914,  the  incumbent  and  occupant  of  said  position  of 
machinist  at  the  filtration  plant  at  the  waterworks. 

To  this  amended  petition  of  relator  an  answer  was  filed  ad- 
mitting most  of  the  allegations  of  the  petition;  and  admitting 
especially  that  the  defendant,  the  director  of  public  safety,  is- 
sued and  furnished  relator  with  a  copy  of  an  order  of  discharge 
to  be  effective  November  9,  1914,  containing  as  the  sole  and  ex- 
clusive reason  for  the  same  the  following :  '  *  for  the  reason  that 
he  is  a  temporary  appointee  and  civil  service  commission  now 
has  an  eligible  list,"  the  same  reason  set  forth  in  relator's  peti- 
tion. The  defendant  further  says  that  relator  on  August  29, 
1914,  made  application  for  competitive  examination  for  the 
position  of  machinist  in  the  division  of  waterworks  of  the  de- 
partment of  public  service,  pursuant  to  the  ordering  of 
and  advertising  same  by  the  civil  service  commission  of  the  city; 
that  said  examination  was  conducted  according  to  law ;  and  that 
relator  pursuant  to  his  application  for  admission  to  said  exami- 
nation appeared  and  took  the  same  and  received  an  average  of 
seventy-one  per  cent.,  and  the  rank  of  nineteenth  on  the  eligible 
list,  which  was  approved  and  posted  September  25,  1914,  as 
required  by  the  statutes  and  rules  of  the  civil  service  commission 
in  such  case  made  and  provided ;  that  on  November  7,  1914,  re- 
lator was  served  with  personal  written  notice  that  he  was  dis- 
charged for  the  reason  that  he  was  a  temporary  appointee  and 
the  civil  service  commission  then  had  an  eligible  list  and  that  his 
discharge  would  be  effective  November  9,  1914,  at  five  o'clock 
p.  M.,  and  that  he  might  make  and  file  his  explanation  with  the 
director  of  public  service.  Defendant  further  avers  that  the 
eligible  list  referred  to  in  said  order  and  reasons  for  discharge 
was  the  eligible  list  produced  as  a  result  of  the  examination  held 
September  11,  1914,  at  which  relator  competed.  The  defendant 
further  avers  that  the  relator  has  not  made  or  filed  any  explana- 
tion whatsoever.    Defendant  further  avers  in  his  answer  that  on 
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November  6,  1914,  a  regular  requisition  to  fill  the  vacancy  in 
the  position  formerly  held  temporarily  by  relator  was  made  by 
the  director  of  public  service  as  required  by  the  statutes  in 
such  case  made  and  provided,  and  three  names  from  said  list 
having  higher  grades  and  averages  than  the  relator  certified  by 
the  civil  service  commission  from  the  eligible  list  for  the  position 
formerly  held  temporarily  by  relator,  and  from  said  eligible 
list  and  certification  of  the  civil  service  commission  of  three 
persons  qualified  therefor  the  said  director  of  public  service 
made  an  appointment  to  fill  the  vacancy  on  November  10,  1914, 
as  required  by  the  statutes  in  such  case  made  and  provided.  The 
defendant  further  says  that  in  March,  1912,  the  said  civil 
service  commission  by  a  unanimous  vote  of  the  members  of  said 
commission  in  regular  meeting  adopted  rules  and  regulations, 
among  which  is  Rule  74,  reading  as  follows: 

**74.  A  temporary  appointment  to  prevent  the  stoppage  of 
public  business  or  to  meet  extraordinary  exigencies  shall  con- 
tinue only  until  such  time  as  the  commission  can  certify  persons 
from  an  appropriate  eligible  list  to  fill  the  vacancy.'* 

Defendant  therefore  prays  that  the  petition  and  the  amended 
petition  be  dismissed. 

A  demurrer  has  been  filed  to  this  answer  for  the  reason  that 
the  allegations  thereof  are  not  sufficient  in  law  to  constitute 
a  defense. 

A  demurrer  was  filed  to  the  answer  to  the  original  petition, 
and  came  on  to  be  heard  before  Judges  Spence  and  Pollock 
while  they  were  sitting  as  judges  in  this  district.  And  upon 
arguments  and  presentation  of  the  law  those  judges  found  that 
the  demurrer  searched  the  record,  and  that  the  petition  was 
insufficient  in  law  and  therefore  sustained  a  demurrer  to  the 
petition  and  gave  relator  leave  to  file  an  amended  petition,  which 
was  accordingly  done.  Tn  the  amended  petition  relator  has 
sought  4:0  meet  some  of  the  objections  made  by  the  visiting  court 
in  sustaining  the  demurrer  to  the  petition. 

The  first  question  to  be  determined  is  whether  or  not  Fischer 
was  legally  removed  or  separated  from  his  position  or  appoint- 
ment.    At  the  time  this  temporary  appointment  was  made  in 
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1912  many  places  in  the  city  service  were  not  in  the  classified 
list.  Under  the  provisions  of  Section  4488,  Qeneral  Code,  as  it 
existed  when  Fischer  was  appointed,  there  was  no  eligible  list 
from  which  an  appointment  could  be  made  because  the  civil 
service  commission  had  not  held  an  examination  and  furnished 
such  a  list,  and  under  the  section  above  cited  the  appointing 
power  was  authorized  to  make  a  temporary  appointment. 

In  1913  the  civil  service  law  was  amended  so  as  to  bring 
within  its  protection  very  many  persons  who  previous  to  the 
adoption  of  the  law  were  not  on  the  eligible  list.  Under  the  law 
of  1913  (103  0.  L.,  703),  it  was  provided,  among  other  things, 
in  Section  10,  that: 

'*The  incumbents  of  all  offices  and  places  in  the  competitive 
classified  service,  except  those  holding  their  positions  under 
existing  civil  service  laws,  shall,  whenever  the  commission  shall 
require,  and  within  twelve  months  after  the  rules  adopted  by 
the  commission  go  into  effect,  be  subject  to  non-competitive 
examinations  as  a  condition  of  continuing  in  the  service.  Rea- 
sonable notice  of  all  such  non-competitive  examinations  shall 
be  given  in  such  manner  as  the  commission  may  require,  and  all 
such  non-competitive  examinations  shall  conform  in  character 
to  those  of  the  competitive  service." 

As  has  been  stated,  when  Fischer  was  appointed  there  was  no 
eligible  list,  and  during  the  time  that  he  occupied  the  position 
down  to  September,  1914,  the  civil  service  commission  had  failed 
to  conduct  a  non-competitive  examination  or  to  give  him  an 
opportunity  to  submit  to  such  an  examination.  The  question 
presented  is  whether  or  not  he  was  an  incumbent  of  his  place 
at  the  time  the  civil  service  law  of  1913  went  into  effect?  Hje 
was  entitled  to  hold  his  position  until  he  had  been  given  an 
opportunity  to  take  a  non-competitive  examination.  It  was  not 
his  fault  that  he  did  not  take  such  examination  but  it  was  the 
fault,  if  any,  of  the  civil  service  commission  of  the  city. 

We  are  of  the  opinion  that  the  proper  construction  to  be 
placed  on  Section  10,  of  the  law  of  1913,  is  that  Fischer  was  an 
incumbent  of  the  place  he  occupied  at  the  time  this  law  went 
into  effect,  and  as  such  he  was  protected  by  the  civil  service 
law  and  entitled  to  hold  his  position  until  he  failed  by  either 
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a  competitive  or  a  non-competitive  examination.  In  view  of  the 
fact  that  the  character  of  the  non-competitive  examination  shall 
be  the  same  as  that  of  the  competitive  examination,  we  see  no 
reason  why  Fischer,  when  he  passed  the  examination  in  1914,  al- 
though that  was  a  competitive  examination,  should  not  be  en- 
titled to  hold  as  though  he  had  passed  a  non-competitive  exami- 
nation. 

By  the  provisions  of  Section  17  of  the  civil  service  law  of  1913 : 

'*No  person  shall  be  discharged  from  the  classified  service 

•  •  *  laid  off,  suspended  or  otherwise  discriminated  against 
by  the  appointing  officer  for  religious  or  political  reasons.  In 
all  cases  of  discharge,  lay-off  •  •  •  or  suspension  •  •  • 
whether  appointed  for  a  definite  term  or  otherwise,  the  appoint- 
ing officer  shall  furnish   the  subordinate  discharged,  laid  off 

*  *  *  or  suspended  with  a  copy  of  the  orders  of  discharge, 
lay-off  *  •  •  or  suspension,  and  his  reasons  for  the  same, 
and  give  such  subordinate  a  reasonable  time  in  which  to  make 
and  file  an  explanation." 

Under  the  civil  service  law  of  1913,  as  we  read  it,  there  were 
two  classes  of  incumbents :  those  who  had  been  appointed  under 
the  civil  service  law  theretofore  existing,  who  had  taken  the  ex- 
amination or  who  had  otherwise  been  appointed  in  conformity 
to  the  law ;  and  those  who  had  been  appointed  without  an  exami- 
nation as  temporary  appointments.  Section  10,  of  the  law  of 
1913,  requires  all  those  persons  who  had  been  temporarily  ap- 
pointed, as  a  condition  of  their  continuance  in  the  service,  to 
t«lke  a  non-competitive  examination  which  should  be  of  the  same 
character  as  a  competitive  examination;  all  those  persons  who 
were  in  classified  service  who  had  taken  an  examination  under 
the  civil  service  law  as  it  existed  prior  to  the  law  of  1913  were 
protected  and  not  required  to  take  another  examination.  There 
were  two  classes  of  incumbents — ^those  who  had  been  appointed 
without  an  examination,  and  those  who  held  by  virtue  of  an 
examination  taken  under  a  previous  civil  service  law. 

In  our  opinion,  therefore,  Fisher  was  entitled  to  hold  his 
place  until  he  failed  to  pass  a  competitive  or  non-competitive 
examination,  or  unless  he  was  discharged  for  some  cause  or 
reason. 
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The  Moores-Barnes  law.  was  passed  and  became  effective  Sep- 
tember 1,  1915,  about  ten  months  after  the  discharge  of  Fischer 
and  after  this  suit  was  commenced.  Under  this  law  no  person 
is  entitled  to  hold  his  place  unless  he  has  submitted  to  and  passed 
a  competitive  examination,  or  unless  he  had  been  in  the  public 
service  for  at  least  seven  years.  When  this  law  went  into  effect 
Fischer  could  have  been  discharged,  because  it  is  admitted  that 
he  had  not  been  in  the  service  for  seven  years,  nor  had  he 
passed  successfully,  as  one  of  the  three  highest  a  competitive 
examination.  But  at  the  time  Fischer  was  discharged  or 
released  from  the  service  the  Moores-Barnes  law  was  not  in 
effect  and  that  law  can  not  be  invoked,  in  our  opinion,  to  aid 
the  defendant  in  his  action  in  discharging  Fischer. 

It  is  claimed  that  by  taking  the  competitive  examination  in 
1914,  Fischer  waived  his  right  to  have  the  non-competitive  exami- 
nation. This  court  is  of  the  opinion  that  Fischer  did  not  waive 
his  right  to  hold  the  position,  by  taking  a  competitive  examina- 
tion. A  person  who  is  in  the  service,  and  who  has  been  duly 
appointed  after  taking  a  successful  examination,  may  never- 
theless take  a  competitive  examination  for  any  position  in  the 
city  service  without  waiving  his  right  to  hold  his  place  or  posi- 
tion, 

Non  constat  but  Fischer  when  he  took  a  competitive  examina- 
tion was  anxious  to  learn  whether  or  not  he  would  be  eligible  to 
appointment  to  some  other  place  or  position  than  that  which  he 
«held  in  the  city  service.  He  was  given  no  option  to  take  a  non- 
competitive examination  or  a  competitive  examination,  and 
therefore  we  are  unable  to  see  how  he  waived  any  right  when 
the  option  was  not  given  him  to  take  a  non-competitive  exami- 
nation. 

Further,  it  is  claimed  that  by  failing  to  give  an  explanation 
after  he  was  released  from  the  public  service  he  is  not  entitled 
to  maintain  this  action.  No  explanation  which  Fischer  could  give 
would  affect  his  case.  He  was  not  removed  from  the  service  or 
discharged  because  of  any  conduct  on  his  part,  but  because  of 
the  construction  placed  on  the  law  of  1913  by  the  director  of 
public  service.  His  construction  of  the  law  was  that  as  soon 
as  an  eligible  list  was  furnished  for  the  position  which  Fischer 
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occupied  he  thereby  automatically  ceased  to  hold  his  temporary 
position,  notwithstanding  the  fact  that  he  had  not  been  given 
an  opportunity  to  take  a  non-competitive  examination.  The 
construction  placed  upon  the  law  of  1913  by  the  director 'of 
public  service  was  that  Fisher  was  not  an  incumbent  of  the 
office  within  the  meaning  of  the  law  at  the  time  the  law  of  1913 
became  effective.  In  this  construction  the  court  is  not  in  accord 
with  the  director  of  public  service.  As  has  been  stated  above, 
we  are  of  the  opinion  that  he  was  an  incumbent  at  the  time 
the  law  of  1913  went  into  effect,  and  was  entitled  to  the  protec- 
tion afforded  him  by  that  law. 

The  defendant  further  sets  up  the  rule  of  the  civil  service 
commi&sion  passed  in  1912,  to  the  effect  that  temporary  appoint- 
.ments  shall  continue  until  there  is  an  eligible  list.  This  rule 
was  adopted  under  the  civil  service  law  as  it  existed  prior  to  the 
taking  effect  of  the  law  of  1913.  The  rules  of  the  civil  service 
commission  could  only  apply  to  the  state  of  law  as  it  existed 
when  the  rules  were  adopted,  that  is,  the  law  in  force  prior  to 
1913.  A  rule  of  the  civil  service  commission  inconsistent  with 
the  law  of  1913  must  necessarily  fall  when  that  law  became 
effective,  and  therefore  the  rule  invoked  by  the  defendant,  in 
force  in  1912,  could  not  aid  the  defendant  in  ousting  the  relator 
from  his  position  because  that  rule  was  abrogated  when  the 
civil  service  law  of  1913  went  into  effect  making  Fischer  an 
incumbent. 

Counsel  for  defendant  cited  to  us  the  case  of  Shelvoy  v. 
Fletcher,  84  N.  J.  Law,  547,  in  support  of  his  contention  that 
Fischer  was  not  an  incumbent  at  the  time  the  law  of  1913  went 
into  effect.  We  have  read  the  case  and  the  facts  upon  which  the 
law  of  that  case  was  enunciated,  and  we  are  unable  to  see  how 
it  applies  to  the  case  before  us. 

Upon  a  full  consideration  of  the  case,  together  with  a  con- 
sideration of  the  decision  of  Judges  Spence  and  Pollock,  this 
court  has  reached  the  conclusion  that  the  demurrer  of  the  re- 
lator to  the  answer  filed  to  the  amended  petition  should  be 
sustained,  as  the  same  does  not  present  a  defense. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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THK  LAW  or  EXTRADITION. 

Court  of  Appeals  for  SJ^rk  County. 

In  the  Matter  op  the  Extradition  op  A.  W.  Wiluams. 

Decided,  September  Term,  1915. 

Bxtrndition — Proceedings  in — ^Examination  Before  Judge — Proof — 
Charge  of  Crime  in  Demanding  State — Duty  of  €H>vemor — Section 
110,  General  Code, 

1.  The  Governor  of  this  stote  upon  a  demand  made  In  due  form  by  the 

Governor  of  another  state,  for  the  surrender  of  a  fugitive  from 
Justice,  should  first  determine  whether  or  not  the  requisite  pre- 
liminary steps  have  been  taken,  and  that  legal  grounds  exist,  and 
that  the  case  falls  within  the  purview  of  the  stotutes  for  issu- 
ing of  an  extradition  warrant,  and  If  he  so  finds  It  then  becomes 
his  duty  to  issue  such  warrant. 

2.  The  sheriff,  in  the  instont  case,  took  the  fugitive  before  the  judge 

of  the  court  of  common  pleas  who  under  Section  114,  General 
Code,  had  jurisdiction  to  hear  and  determine  the  cause,  and  upon 
proof  by  him  adjudged  sufficient  ordered  the  fugitive  to  be  de- 
livered to  the  agent  of  the  stote  of  Pennsylvania,  who  was  named 
in  said  requisition,  to  be  conveyed  to  the  stote  of  Pennsylvania  for 
prosecution  on  said  charge.  Held:  That  neither  the  Governor 
nor  the  examining  judge  passes  upon  the  ultimate  guilt  of  the 
accused,  but  upon  the  question  as  to  whether  or  not  an  offense  Is 
charged  under  the  laws  of  the  stote  demanding  extradition, 
whether  or  not  the  identity  of  the  party  charged  is  established, 
whether  or  not  the  party  charged  is  a  fugitive  from  justice,  and 
that  the  extradition  is  not  for  the  purpose  of  enforcing  any  civil 
liability  against  the  accused. 

3.  The  Information  upon  which  these  proceedings  were  based  charged 

the  offense  of  obtoining  money  by  false  pretenses,  and  the  objec- 
tion to  this  charge  being  technical  and  the  information  subston- 
tially  charging  the  offense,  it  is  held  to  have  been  sufficient. 

4.  The  presumption  is  that  the  Governor  of  Ohio  found  in  issuing  the 

extradition  warrant  that  the  application  for  the  requisition  was 
made  in  good  faith  for  the  purpose  of  having  the  alleged  fugitive 
answer  to  the  offense  charged,  and  the  court  finds  there  is  not 
sufficient  evidence  to  the  contrary  in  the  record  to  overcome  this 
presumption. 
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Amerman  &  MUls,  for  A.  W.  Williams. 
Clarence  A.  Fisher  and  Walter  S.  Ruff,  for  gtate  of  Pennsyl- 
vania. 

SHIEnL.DS,  J. 

It  appears  that  on  the  first  day  of  July,  1915,  an  application 
was  made,  in  due  form,  to  the  Governor  of  the  state  of  Pennsyl- 
vania, by  W.  D.  Burns,  as  district  attorney  of  the  county  of 
Clarion,  in  said  state,  accompanied  by  a  statement  in  writing  by 
him  and  by  a  duly  attested  copy  of  an  information  charging  the 
plaintiff  in  error  with  the  crime  of  obtaining  money  under  false 
pretenses;  that  the  obtaining  of  money  or  property  under  false 
pretenses  was  an  offense  under  the  laws  of  said  state,  that  the 
offense  therein  charged  was  committed  in  said  state,  and  the 
plaintiff  in  error  was  then  in  said  state,  accompanied  also  with 
an  affidavit  of  the  facts  constituting  said  alleged  offense  by  one 
claiming  to  have  actual  knowledge  thereof,  and  that  the  plaintiff 
in  error  was  then  a  fugitive  from  justice.  Whereupon  the 
Governor  of  the  state  of  Pennsylvania  issued  a  requisition  upon 
the  Governor  of  the  state  of  Ohio  for  the  extradition  of  the 
plaintiff  in  error.  The  Governor  of  the  state  of  Ohio,  after  an 
examination  of  the  documentary  and  other  proof  submitted  to 
him  with  said  requisition,  issued  a  warrant  directed  to  the 
sheriff  of  Stark  county,  Ohio,  commanding  him  to  arrest  the 
plaintiff  in  error  and  take  him  before  a  judge  of  the  Supreme 
Court,  or  of  the  circuit  court,  or  common  pleas  court,  to  be 
examined  on  said  charge.  Having  taken  him  before  one  of  the 
common  pleas  judges  of  said  Stark  county  for  said  purpose,  upon 
such  examination  and  upon  proof  by  said  judge  adjudged  suffi- 
cient, the  plaintiff  in  error  was  ordered  by  said  judge  to  be  de- 
livered to  the  agent  named  in  said  extradition  warrant  to  be 
conveyed  and  surrendered  to  the  authorities  in  said  county  of 
Clarion,  in  said  state  of  Pennsylvania,  for  prosecution  on  said 
charge.  Thereupon  a  motion  for  a  suspension  of  the  execution 
of  said  order  and  judgment  was  made  to  said  judge  on  behalf  of 
said  plaintiff  in  error  to  enable  him  to  prosecute  error  to  said 
judgment  to  the  Court  of  Appeals  in  and  for  said  Stark  County, 
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which  said  motion  was  allowed,  and  pending  the  suspension  of 
said  order  and  judgment  the  plaintiff  in  error  filed  a  petition  in 
error  in  this  court  to  reverse  the  said  judgment,  and  was  ad- 
mitted to  bail. 
The  principal  errors  relied  on  are: 

1.  That  the  alleged  information  does  not  charge  a  crime 
under  the  laws  of  the  state  of  Pennsylvania. 

2.  Assuming  that  it  does  charge  said  crime,  the  evidence 
shows  that  the  ulterior  purpose  of  this  extradition  proceeding 
is  not  to  prosecute  plaintiff  in  error  for  a  violation  of  any 
offense  committed  against  the  laws  of  said  state,  but  to  compel 
the  payment  of  an  alleged  civil  liability. 

In  this  state  the  statutes  regulating^  eixtradition  proceed- 
ings are  plain  and  admit  of  no  necessity  for  construction.  The 
Governor  of  the  state  upon  a  demand  made,  in  due  form,  for 
the  surrender  of  a  fugitive  from  justice,  first  determines  whether 
or  not  the  requisite  preliminary  steps  have  been  taken,  that 
legal  grounds  exist  and  that  the  case  falls  within  the  purview 
of  the  statutes  for  the  issuing  of  an  extradition  warrant,  and 
if  he  so  finds,  it  then  becomes  his  duty  to  issue  such  warrant 
(Work  v.  Corrigan,  34  0.  S.,  64),  all  of  which  appears  to  have 
been  done  in  this  case.  After  apprehending  and  arresting  the 
plaintiff  in  error,  it  further  appears  that  the  sheriff  of 
Sturk  county  took  the  plaintiff  in  error  before  one  of  the  judges 
of  the  court  of  common  pleas  of  said  county,  who  under  the  stat- 
ute had  jurisdiction  to  hear  and  determine  the  same,  and  who 
upon  proof  by  him  adjudged  sufficient,  ordered  and  adjudged 
that  he  be  delivered  to  the  ag.ent  named  in  said  requisition,  to 
be  conveyed  to  the  state  of  Pennsylvania  for  prosecution  on  said 
charge. 

It  is  contended  that  the  information  upon  which  the  right  to 
extradite  the  plaintiff  in  error  is  based  does  not  charge  an  offense, 
and  therefore  the  Governor  was  without  jurisdiction  to  issue 
said  warrant,  and  that  the  judge  hearing  said  charge  was  like- 
wise without  jurisdiction  to  order  the  plaintiff  in  error  to  be 
extradited.  As  we  construe  the  statutes  regulating  extradition 
proceedings,   neither  the   Governor  nor  the  examining  judge 
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passes  upon  the  ultimate  guilt  of  the  accused,  but,  among  other 
things,  passes  upon  the  question  as  to  whether  or  not  an  offense 
is  charged  under  the  laws  of  the  state  demanding  extradition, 
whether  or  not  the  identity  of  the  party  charged  is  established, 
whether  or  not  the  party  charged  is  a  fugitive  from  justice,  and 
that  the  extradition  of  the  plaintiff  in  error  is  not  for  the  pur- 
pose of  enforcing  any  civil  liability  against  him,  that  is,  that 
the  criminal  machinery  of  the  state  shall  not  be  invoked  and  em- 
ployed to  lay  a  foundation  for  or  to  work  out  any  civil  remedy 
against  the  party  charged.  Speaking  for  the  court  in  the  case 
of  Wilcox  v.  Nolze,  reported  in  34  0.  S.,  520,  Judge  Okey  says: 

'*The  Governor  of  a  state,  in  issuing  his  warrant  of  extradi- 
tion of  a  fugitive  from  justice,  acts  in  an  executive,  and  not  in 
a  judicial,  capacity.  He  is  not  permitted  to  consider  the  ques- 
tion whether  the  accused  is  guilty  or  not  guilty;  he  is  not  to 
regard  a  departure  from  the  prescribed  forms  for  making  appli- 
cation, or  as  to  the  manner  of  charging  crime,  in  any  matter 
not  of  the  substance,  and  he  is  not  to  be  controlled  by  the  ques- 
tion whether  the  offense  is  or  is  not  a  crime  in  his  own  state, 
the  inquiry  being  whether  the  act  is  punishable  as  a  crime  in 
the  demandyig  state.  Nor  have  the  courts  larger  powers  in 
any  of  these  respects  than  the  Governor." 

And  in  The  Law  of  Extradition,  by  Spear,  in  referring  to 
the  provisions  in  the  several  extradition  treaties  of  the  United 
States,  it  is  observed  that  the  offense  charged  in  the  demand 
made  for  the  fugitive  from  justice  shall  be  proved  by  such  evi- 
dence, 

**as  according  to  the  laws  of  the  place  where  the  fugitive  or 
person  charged  shall  be  found,  would  justify  his  apprehension 
and  commitment  for  trial,  if  the  offense  had  there  been  com- 
mitted. The  delivering  government,  and  not  the  one  making 
the  demand,  is  by  the  terms  of  the  treaty  in  regard  to  evidence 
the  final  judge  as  to  the  propriety  of  the  demand,  and  also  as 
to  the  sufficiency  of  the  evidence  in  its  support.  It  applies  its 
own  rule  of  evidence  to  the  case,  and  withholds  or  grants  the 
surrender  under  that  rule." 

While  the  charge  in  said  information  may  be  a  little  lame  in 
some  unimportant  particulars,  and  perhaps  is,  still  we  think  the 
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objection  made  is  technical  and  that  it  charges  the  offense  of 
obtaining  money  by  false  pretenses.  In  Jackson  v.  Archibald, 
12  C.  C,  155,  it  is  held  that: 

"If  a  felony  is  substantially  charged  in  the  indictment  at- 
tached to  the  requisition  for  the  extradition  of  a  fugitive  from 
justice,  the  fact  that  it  is  inartistically  drafted,  or  that  ther6 
is  some  technical  defect  in  the  form  of  the  indictment,  ought 
not  to  prevail  to  defeat  extradition." 

We  are  not  inclined  to  disturb  the  judgment  helow  on  the 
ground  urged. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the 
real  purpose  of  this  extradition  proceeding  is  not  to  have  his 
return  ordered  to  the  demanding  state  for  trial  on  the  offense 
laid  in  the  requisition,  but  for  the  purpose  of  working  out  a 
civil  remedy  against  him,  and  it  is  contended  that  this  is  mani- 
fest from  the  evidence  taken  upon  the  hearing  hereinbefore  re- 
ferred to.  If  such  contention  was  well  founded,  the  court  would 
be  unwilling  to  lend  its  aid  in  the  working  out  of  any  such  pur- 
pose.   Section  110  of  the  General  Code  provides  that: 

**The  demand  or  application  must  be  accompanied  by  sworn 
evidence  that  the  party  charged  is  a  fugitive  from  justice,  and 
that  the  demand  is  made  in  good  faith  for  the  punishment  of 
crime  and  not  for  the  purpose  of  the  collection  of  debt  or  pecuni- 
ary mulct,  or  of  removing  the  alle^red  fugitive  to  a  foreign  juris- 
diction to  serve  him  with  civil  process,  and  by  a  duly  attested 
copy  of  an  indictment  or  an  information,  or  a  duly  attested 
copy  of  a  complaint  made  before  a  court  or  magistrate  author- 
ized to  take  it  and  accompanied  with  an  affidavit  or  affidavits  to 
the  facts  constituting  the  offense  charged  by  persons  having 
actual  knowledge  thereof.'* 

It  is  apparent  from  the  language  of  the  foregoing  section  that 
the  application  for  a  requisition  for  a  fugitive  from  justice  must 
be  founded  on  good  faith  for  the  Fole  purpose  of  having  him  an- 
swer to  the  identical  offense  charged  and  not  for  anv  other 
purpose.  The  presumption  is  that  the  Governor  of  Ohio  so 
found  before  issuing  the  extradition  warrant,  but  it  is  contended 
that  the  evidence  taken  before  said  examining  judge  shows  other- 
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wise.  We  have  carefully  read  the  evidence  taken  on  said  hear- 
ing and  find  the  prosecuting  witness  testified  that  after  he 
failed  to  recover  back  money  paid  for  certain  shares  of  stock, 
he  instituted  this  criminal  prosecution.  Granting  this,  does  it 
follow  by  any  principle  of  sound  reasoning  that  the  plaintiff  in 
error  is  sought  to  be  extradited  for  any  other  than  the  purpose 
of  being  prosecuted  for  this  alleged  offense  in  the  absence  of 
any  proof  to  the  contrary!  It  does  not  so  impress  the  court, 
and  it  follows  that  the  second  ground  of  error  alleged  is  not 
sustained. 

Besides  the  errors  alleged  and  already  specifically  referred 
to  herein,  said  petition  in  error  contains  other  errors  alleged,  all 
of  which  we  have  considered,  and  we  find  no  such  prejudicial 
error  in  the  record  for  which  the  judgment  of  the  court  below 
should  be  reversed.  • 

The  view  we  have  taken  of  this  case  renders  it  unnecessarj^ 
to  pass  upon  the  motion  submitted  on  behalf  of  W.  S.  Smathers, 
the  sheriff  of  said  Clarion'county,  and  the  duly  appointed  agent 
of  the  state  of  Pennsylvania  for  the  purpose  named  in  said 
requisition,  in  which  motion  it  is  contended  that  the  proceedings 
herein  are  in  violation  of  certain  provisions  of  the  Constitutions 
of  the  United  States  and  of  the  state  of  Ohio. 

The  judgment  of  the  court  of  common  pleas  will  therefore  be 
affirmed,  and  said  cause  is  remanded  for  execution.  Exceptions 
noted. 

Powell,  J.,  and  HbucK,  J.,  concur. 


COURT  OP  APPEALS.  255 


1916.]  Hamilton  County. 


PROSECUTION  FOR  CONTRIBUTINC  TO  THE  DELINQUENCY 

or  CHILDREN. 

Court  of  Appeals  for  Hamilton  County. 

John  Petbi  v.  State  of  Ohio. 

Decided,  November  8,  1915. 

Criminal  Law — Waiver  of  Jury — Presumption  as  to  Prisoner  Being 
Given  Opportunity  to  Make  Statement  When  Sentenced — Evidence 
as  to  Delinquency  of  Children. 

1.  Waiver  of  the  right  to  a  jury  trial  does  not  clearly  and  affirmatively 

appear  where  the  record  merely  states  that  the  "defendant  did 
not  demand  a  trial  by  jury.** 

2.  A  conviction  under  Section  1651  of  causing,  encouraging  and  con- 

tributing to  the  delinquency  and  neglect  of  children  must  be  based 
on  evidence  of  the  delinquency  of  said  children. 

3.  Where  the  record  does  not  distinctly  disclose  that  the  defendant  was 

not  asked  if  he  had  anything  to  say  why  sentence  should  not  be 
passed,  it  will  be  presumed  that  such  a  question  was  asked  in 
compliance  with  the  statute. 

Cowell  &  Lamping,  for  plaintiff  in  error. 
John  W.  Weinig,  contra. 

Jones  (Oliver  B.),  J. 

Plaintiff  in  error  was  convicted  by  the  judge  of  the  juvenile 
court  without  the  intervention  of  a  jury,  under  Section  1651, 
General  Code,  of  causing,  encouraging  and  contributing  to  the 
delinquency  and  neglect  of  two  girls  aged  respectively  eight  and 
ten  years.  He  seeks  a  reversal  of  the  judgment  in  this  court  on 
three  grounds:  1.  That  the  court  had  no  authority  to  try 
plaintiff  in  error  without  a  jury.  2.  That  the  finding  of  the 
court  is  not  supported  by  any  evidence  of  the  delinquency  of 
the  minors.  3.  That  plaintiff  in  error  was  not  asked,  after 
being  found  guilty  and  before  sentence,  if  he  had  anything  to 
say  why  sentence  should  not  be  pronounced  against  him  in  ac- 
cordance with  the  requirements  of  Section  13694,  General  Code. 


266  COURT  OF  APPEALS. 


Petri  V.  State.  [VoL26(N.S.) 


1.  The  record  as  presented  fails  to  show  distinctly  that  the 
defendant  below  waived  his  right  to  a  trial  by  jury  but  merely 
that  the  ** defendant  did  not  demand  a  trial  by  jury."  It  is 
held  in  the  case  of  Simmtyns  v.  State,  75  Ohio  St.,  346,  that  the 
waiver  of  a  right  to  a  jury  trial  must  clearly  and  affirmatively 
appear  on  the  record,  and  can  not  be  assumed  or  implied  by  a 
reviewing  court  from  his  mere  failure  to  demand  a  jury. 

2.  The  record  fails  to  show  proof  of  the  delinquency  of  the 
minor  children  or  record  their  conviction  as  such  delinquents. 
In  the  original  Section  1651,  General  Code,  in  accordance  with 
which  the  affidavit  was  drawn,  the  offense  provided  contem- 
plated the  existence  of  a  delinquency  in  the  child.  The  section 
as  amended  in  103  0.  L.,  871,  provided  another  offense,  to-wit: 
** acting  in  a  way  tending  to  cause  delinquency  in  a  child.*' 

While  the  record  might  establish  the  latter  offense,  it  is  not 
sufficient  to  establish  the  offense  charged  in  the  affidavit  with- 
out evidence  of  the  delinquency  of  the  children,  and  without 
such  proof  the  charge  must  fail,  no  matter  how  culpable  the 
acts  of  the  defendant  may  be.  Fisher  v.  State,  84  Ohio  St.,  360, 
369. 

3.  The  record  does  not  distinctly  disclose  that  defendant 
was  not  asked  if  he  had  anything  to  say  why  sentence  should 
not  be  passed  upon  him  before  the  sentence  was  actually  pro- 
nounced. It  must  therefore  be  presumed  that  such  a  question 
was  asked  in  compliance  with  Section  13694,  General  Code; 
Bond  V.  State,  23  Ohio  St.,  349 ;  Carper  v.  State,  27  Ohio  St., 
572 ;  Bartlett  v.  State,  28  Ohio  St.,  669. 

For  the  reasons  stated  the  judgment  must  be  reversed. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 
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INCOMPETENT  STATEMENT  BY  CORONER  AS  TO  WHAT 
CERTAIN  INSANE  PATIENTS  HAD  TOLD  HIM. 

Court  of  Appeals  for  Stark  County. 

George  E.  Dawson  v.  State  op  Ohio. 

Decided,  February  Term,  1916. 

Evidence — Consiitutional  Right  Denied — In  Admission  of  Statements 
Made  by  Insane  Patients  to  Coroner — Circumstances  Under  which 
a  Defendant  is  2<ot  Required  to  Bpeah — Criminal  Law 

In  the  trial  of  an  attendant  in  a  hospital  for  the  insane  for  the  unlawful 
killing  of  one  of  the  patients,  it  is  a  deprivation  of  a  constitutional 
right  guaranteed  to  the  defendant  to  admit  in  evidence  a  statement 
by  the  coroner  of  what  was  told  him  three  days  later  by  certain 
insane  patients  as  to  the  circumstances  of  the  killing  which  they 
had  witnessed,  the  testimony  of  members  of  the  medical  staff  of 
the  hospital  being  to  the  effect  that  said  patients  did  not  have  the 
mental  capacity  to  properly  observe  the  incidents  which  took 
place  or  the  memory  to  relate  accurately  what  took  place. 

Chas.  (7.  Vpham,  for  plaintiff  in  error. 
A.  T,  Snyder,  Prosecuting  Attorney,  and  Henry  Barter,  Jr., 
Assistant  Prosecuting  Attorney,  contra. 

Shields,  J. 

The  plaintiflf  in  error  was  indicted  at  the  September,  1914, 
terra  of  the  Court  of  Common  Pleas  of  Stark  County  for  the 
unlawful  killing  of  one  Alfred  Tisch,  on  the  13th  day  of  Sep- 
tember, 1914.  Upon  a  plea  of  not  guilty,  he  was  tried  and  con- 
victed of  said  crime.  A  motion  for  a  new  trial  was  made  wherein 
various  reasons  were  set  forth  why  said  motion  should  be  granted, 
which  said  motion  was  .by  the  court  overruled,  and  the  plaintiff 
in  error  was  thereupon  sentenced  according  to  law.  A  bill  of 
exceptions  was  afterward  taken  embodying  all  the  evidence  and 
proceedings  of  said  trial,  including  the  charge  of  the  trial  court 
to  the  jury,  and  by  a  petition  in  error  filed  the  judgment  of  said 
court  is  now  brought  before  this  court  for  review. 
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The  principal  errors  complained  of  by  the  plaintiff  in  error 
are  that  the  court  below  erred  in  the  admission  of  certain  evi- 
dence upon  the  trial,  that  the  verdict  of  the  jury  is  not  sustained 
by  sufficient  evidence  to  warrant  the  conviction  of  the  plaintiff 
in  error  of  the  crime  charged,  and  that  said  verdict  was  contrary 
to  law. 

It  appears  that  the  plaintiff  in  error  was  on  the  day  in  ques- 
tion and  for  a  year  or  more  prior  thereto  had  been  employed 
at  the  ^lassillon  State  Hospital  as  an  attendant  and  as  such  he 
had  charge  of  and  was  reciuired  to  exercise  supervision  over 
and  control  of  the  decedent  and  forty-eight  other  insane  patients 
in  a  certain  ward  in  said  hospital,  in  which  said  ward  the  de- 
cedent had  been  confined  as  an  insane  patient  for  over  a  year. 
At  an  early  hour  on  said  morning,  Sunday,  September  13th,  said 
attendant  went  on  duty  and  entered  said  ward  and  requested 
the  decedent  to  make  up  certain  beds  in  said  ward  as  he  had  been 
in  the  habit  of  doing,  when  the  decedent  declined  to  do  so  and 
assaulted  the  plaintiff  in  error  by  striking  him  in  the  face, 
breaking  his  spectacles,  a.s  claimed  by  him,  whereupon  the  two 
wrestled  with  each  other  and  so  continued  until  they  reached  an 
adjoining  wash-room,  when  and  where  the  decedent  fell  over  and 
soon  thereafter  died.  It  further  appears  that  on  the  following 
Wednesday,  September  16th,  the  prosecuting  attorney  and  Dr. 
Frank  W.  Gavin,  the  coroner  of  said  county  (and  after  a  coro- 
ner's inquest  had  been  held,  as  claimed  by  him),  went  to  said 
hospital  and  caused  to  be  brought  before  them,  in  a  certain  room 
therein,  separately  and  in  charge  of  a  guard,  certain  insane 
patients  confined  in  said  hospital,  in  said  ward,  to-wit:  William 
Ring,  Edward  E.  Potter,  James  ^VfcCauley,  Daniel  M.  Call  and 
Austin  Marsteller,  and  in  the  presence  of  the  plaintiff  in  error, 
said  insane  patients  were  interrogated  by  the  prosecuting  attor- 
ney and  said  Gavin  as  to  what  had  occurred  between  the  plaint- 
iff In  error  and  the  decedent  on  the  said  Sunday  morning.  Said 
insane  patients  at  said  time  undertook  to  and  related  what 
they  claimed  occurred  between  said  parties  on  said  morning, 
and  that  the  plaintiff  in  error  who  was  present  made  no  reply  ^ 
thereto,  nor  was  any  inquiry  made  of  him.    The  said  Dr.  Gavin 
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in  the  evening  of  said  day  claimed  to  have  made  notes  of  the 
statements  so  made  by  said  insane  patients  concerning  said  occur- 
rence. Afterward,  and  on  the  18th  day  of  September,  1914,  the 
plaintiff  in  error  was  arrested  before  a  justice  of  the  peace, 
charged  with  the  unlawful  killing  of  the  decedent.  After  being 
indicted  and  when  placed  on  final  trial  for  said  crime,  the  State 
sought  to  introduce  in  evidence  by  the  witness  Gavin  the  state- 
ments so  made  by  the  said  insane  patients  to  him  and  to  the 
prosecuting  attorney,  to  which  the  plaintiff  in  error  by  his 
counsel  objected,  and  wh6  at  said  time  offered  to  show  by  the 
testimony  of  medical  witnesses  connected  with  said  hospital,  aiid 
who  were  familiar  with  the  mental  condition  of  said  insane 
patients,  that  they  were  not  mentally  capable  of  observing  the 
incidents  of  said  occurrence  on  said  Sunday,  nor  did  they  have 
sufficient  memory  to  enable  them  to  retain  and  afterwards  state 
what  they  may  have  observed  at  that  time,  which  said  offer  was 
objected  to  by  the  State  and  said  objection  sustained,  and  said 
objection  made  to  the  evidence  proposed  to  be  offered  by  the 
witness.  Dr.  Gavin,  was  also  overruled,  to  which  the  plaintiff  in 
error  excepted. 

Thereupon,  over  the  objection  of  the  plaintiff  in  error,  the 
witness,  Dr.  Gavin,  was  permitted  to  give  to  the  jury  what  he 
claimed  to  be  the  statements  of  the  said  insane  patients,  made 
under  the  circumstances  and  in  the  manner  heretofore  described 
to  the  prosecuting  attorney  and  himself,  on  Wednesday,  Septem- 
ber 16th.  This  action  on  the  part  of  the  trial  court  is  assigned 
as  prejudicial  error. 

Upon  the  trial  it  was  admitted  by  the  State  that  the  said 
Ring,  Potter.  Call,  McCauley  and  Marsteller  were  insane  patients 
in  said  hospital  and  that  they  had  been  committed  to  and  con- 
fined therein  as  such  patients  for  a  considerable  period  of  time. 

Under  the  laws  and  Constitution  of  this  state,  could  said  ad- 
mitted insane  patients,  confined  as  they  were  at  the  time  of 
said  trial  in  said  hospital,  be  permitted  to  speak  and  testify  to 
material  matters  through  the  witness,  Dr.  Gavin,  an  intelligent 
and  experienced  witness  in  criminal  trials,  as  his  oflScial  relation 
would  imply,  against  a  citizen  on  trial  charged  by  indictment 
with  a  felony  t 
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Article  I,  Section  10  of  the  Constitution,  provides,  among  other 
things : 

**In  any  trial,  in  any  court,  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel ;  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  and  to  have  a 
copy  thereof ;  to  meet  the  witness  face  to  face,  and  to  have  com- 
pulsory process  to  procure  the  attendance  of  witnesses  in  his 
behalf,  and  a  speedy  public  trial  by  an  impartial  jury  of  the 
county  in  which  the  offense  is  alleged  to  have  been  committed; 
but  provision  may  be  made  by  law  for  the  taking  of  the  deposi- 
tion by  the  accused  or  by  the  state,  to  be  use<l  for  or  against 
the  accused,  of  any  witness  whose  attendance  can  not  be  had  at 
the  trial,  always  securinor  to  the  accused  means  and  the  oppor- 
tunity to  be  present  in  person  and  with  counsel  at  the  taking 
of  such  deposition,  and  to  examine  the  witness  face  to  face  as 
fully  and  in  the  same  manner  as  if  in  court." 

In  the  case  of  Summons  v.  State,  5  0.  S.,  325,  it  is  held  that: 

**The  clause  of  the  tenth  section  of  the  Bill  of  Rights  providing 
that  *on  any  trial,  in  any  court,  the  party  accused  shall  be  al- 
lowed to  meet  the  witness  face  to  face,'  which,  like  numerous 
other  provisions  in  the  Bill  of  Rights,  is  a  constitutional  guar- 
anty of  a  fundamental  principle  well  established  and  long  recog- 
nized at  common  law,  has  reference  to  the  personal  presence  of 
the  witnesses  called  to  testify,  and  not  the  quality  or  competency 
of  the  evidence  to  be  given." 

And  the  judge  delivering  the  opinion  in  said  case  says : 

''The  scope  and  operation  of  it  are  clearly  defined  and  well 
understood,  in  the  common  law  recognition  of  it,  and  the  asser- 
tion of  it  in  the  fundamental  law  of  the  state,  was  designed 
neither  to  enlarge  nor  curtail  it  in  its  operation,  but  to  give  it 
permanency  and  secure  it  against  the  power  of  change  or  inno- 
vation." 

This  constitutional  guaranty  is  now  and  always  has  been  the 
sacred  right  of  any  one  charged  with  a  crime,  and  in  no  case  can 
it  be  invaded  or  taken  away.  Tn  such  case  the  accused  is  entitled 
to  "meet  the  witness  face  to  face"  and  to  have  an  opportunity 
to  cross-examine  such  witness,  or  witnesses,  and  in  addition,  the 
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accused  likewise  has  the  right  to  test  the  qualifications  of  a  wit- 
ness before  testifying  when  his  competency  as  a  witness  is  ques- 
tioned in  good  faith.  In  the  case  before  us  it  appears  that  the 
plaintiff  in  error  was  deprived  of  these  legal  rights,  and  each  of 
them. 

On  the  trial  the  learned  judge  seems  to  have  admitted  the 
testimony  of  the  witness,  Dr.  Gavin,  in  permitting  him  to  narrate 
the  said  statements  of  the  said  insane  patients,  on  the  ground 
that  the  jury  were  to  judge  of  the  effect  of  the  silence  of  the 
plaintiff  in  error  at  the  time  said  statements  were  made.  There 
may  be  cases  where  parties  accused  of  crime  are  called  upon  to 
speak,  but  the  case  presented  by  this  record  leads  us  to  the  con- 
clusion that  under  the  circumstances  the  plaintiff  in  error  wa§ 
not  required  to  speak,  and  this  conclusion  is  strengthened  by  the 
evidence  of  the  witnesses  of  the  medical  staff  connected  with  the 
hospital,  who  knew  of  the  mental  condition  of  the  said  insane 
patients  and  who  testified  that  they  did  not  have  **the  mental 
capacity  to  properly  observe  the  incidents  of  the  occurrence 
between  Dawson  and  Tisch  and  afterwards  have  mental  capacity 
enough  to  relate  properly  and  accurately  what  took  place." 

Without  pursuing  this  subject  further,  we  are  of  the  opinion 
that  the  plaintiff  in  error  was  deprived  of  his  constitutional 
rights  in  the  respects  hereinbefore  indicated ;  that  the  admission 
of  the  statements  made  by  the  said  insane  patients  to  the  wit- 
ness, Dr  Gavin,  was  prejudicial  error ;  that  said  verdict  is  mani- 
festly against  the  weight  of  the  evidence,  and  that  said  judgment 
of  conviction  and  sentence  is  contrary  to  law. 

The  judgment  of  the  court  of  common  pleas  will  therefore  be 
reversed,  and  said  cause  will  be  remanded  to  said  court  for  sudi 
further  proceedings  as  may  be  deemed  proper. 

Powell,,  J.,  and  Houck,  J.,  concur. 
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UABIUTY  WOK  INNOCCNTLY  MAKING  FALSE  REPRESEN- 
TATIONS AS  TO  VALUE. 

Court  of  Appeals  for  Hamilton  County. 
Llucib  Galsseb  v.  John  Hansen  wt  ax«.* 

Decided,  October  23,  1915. 

Bank  Stock — Given  in  Exchange  for  Property — Unexpectedly  Provet 
Worthless  Soon  Thereafter — Action  for  BescisaUm  of  the  Contract — 
Liability  for  False  Representations  Innocently  Made — Defendant 
Oivei^  the  Option  of  Making  the  Vendor  Good  or  Submitting  to  a 
Rescission, 

1.  Under  the  rule  that  one  who  obtains  the  property  of  another  through 
untrue  statements,  though  in  ignorance  of  their  falsltyt  must  be 
held  responsible  for  a  legal  fraud,  the  defendant  in  the  present 
case  is  required  to  make  good  to  plaintiff  the  amount  of  loss  sus- 
tained by  her  by  reason  of  her  reliance  on  representations  made 
by  him  as  to  the  value  of  certain  bank  stock  given  to  her  in  part 
payment  for  real  estate. 

S.  In  an  action  for  rescission  of  a  contract  for  sale  of  real  estate  and 
reconveyance  of  the  property  to  plaintiff,  on  the  ground  of  misrep- 
resentation as  to  value,  a  court  of  equity,  upon  finding  that  the 
misrepresentations  were  made  as  to  a  material  fact  and  not  as  an 
expression  of  opinion  will  give  the  defendant  the  option  of  making 
the  plaintiff  whole  as  to  the  amount  lost  by  reason  of  such  mis- 
representations or  a  reconveyance  of  the  property  upon  receiving 
the  return  of  the  consideration. 

H^errlinger   &   Dixon   and   Healy,   Ferris   &   McAvoy,  for 
plaintiff. 
Frank  H.  Kunkel,  contra. 

Gorman,  J. 

This  case  is  here  on  appeal  from  the  judgment  of  the  eourt 
of  common  pleas. 

It  appears  from  the  record  in  the  case  that  the  plaintiff,  prior 
to  March  27,  1912,  was  the  owner  in  fee  simple  of  certain  real 

*Moti(^  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
«ase  overruled  by  the  Supreme  Court,  February  29,  1916. 
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estate  known  as  No.  1015  Main  street,  in  the  city  of  Cincinnati, 
which  she  was  willing  to  sell  for  $14,000,  and  had  offers  to  pur- 
chase the  property,  but  not  at  this  price.  The  defendant  John 
Hansen  had  been  her  tenant  for  a  long  time  in  a  part  of  the 
premises,  and  her  brother,  E.  William  Oesper,  the  other  defend- 
ant, occupied  an  oflSce  iii  a  part  of  the  building  for  several  years 
prior  to  said  date. 

Hansen,  learning  that  the  plaintiff  was  willing  to  sell  her 
property,  asked  that  he  have  the  first  refusal  or  option  on  the 
property,  and  proposed  to  pay  therefor  $11,000  in  cash.  After 
plaintiff  had  agreed  to  accept  $11,000  in  cash,  Hansen  proposed 
verbally  to  plaintiff's  brother  that  he  have  the  privilege  of  turn- 
ing over  to  plaintiff  certain  stocks  and  a  certain  amount  of  cash, 
and  give  his  note  secured  by  mortgage  on  the  property  which 
he  proposed  to  purchase,  for  the  balance.  He  proposed  this  be- 
cause he  said  he  had  not  sufficient  cash  and  that  these  stocks 
would  be  the  equivalent  of  cash. 

This  plaintiff  had  known  the  defendant  Hansen  for  many 
years,  and  she  and  her  brother  were  on  the  intimate  terms  usually 
existing  between  brother  and  sister.  She  had  great  confidence  in 
her  brother  and  also  had  confidence  in  Hansen,  her  tenant.  After 
her  brother  had  talked  to  her,  she  agreed  to  sell  the  property  and 
receive  in  payment  the  stock,  money  and  note  and  mortgage 
above  mentioned,  upon  Hansen's  representation  that  the  stocks 
were  the  equivalent  of  cash. 

It  appears  that  her  brother  thereupon  prepared  a  paper  for 
her  to  sign,  in  form  making  the  proposal  to  sell  come  from  her, 
whereas  the  proposal  to  buy  came  from  the  defendant  Hansen. 
The  following  is  the  proposal: 

'*!,  the  undersigned,  authorize  E.  W.  Oesper  to  sell  my  house 
and  lot  No.  1015  Main  street,  Cincinnati,  Ohio,  for  the  sum  of 
eleven  thousand  ($11,000)  dollars  on  the  following  terms,  to- 
wit,  to  take  the  following  stock  in  part  payment : 

* '  16  shares  2d  National  Bank  stock  to  value  of $    3,760 

1 6  shares  U.  S.  Printing  to  value 1,456 

Cash 1,084 

$6,300 
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*'The  balance  the  purchaser  to  give  mortgage  on  this  property 
to  niu  5  yeai-s  at  6%  interest,  the  purchaser  to  have  the  privilege 
of  paying  $500  at  any  time.  I  will  pay  the  taxes  due  in  June, 
1912,  to  the  amount  of  $72.  All  other  taxes  and  assessments  to 
be  paid  by  the  purchaser. 

*  *  ( Sgd. )      LizziB   Gaisser. 


I  accept  the  above  proposition. 

"(Sgd.)     John  Hansen." 


The  evidence  tends  to  show  that  this  paper  was  signed  on  or 
about  March  27,  1912,  although  the  negotiations  were  carried 
on  for  perhaps  a  week  prior  to  that  time.  It  further  appears 
that  during  the  negotiations,  either  before  or  at  the  time  this 
proposition  was  signed  by  the  plaintiff,  her  brother  assured  her 
that  the  stock  of  the  Second  National  Bank  was  good,  that  he 
had  bought  some  himself.  Hansen  told  her  the  stock  was  worth 
$235;  that  he  had  paid  $235  for  it,  and  it  was  worth  that  and 
he  was  putting  it  in  at  $235  to  her.  The  evidence  discloses  that 
she  knew  nothing  about  the  value  of  the  stock  and  that  she  relied 
upon  the  representations  of  Hansen  and  her  brother.  She  had 
a  right  to  rely  upon  the  representations  of  Hansen  in  view  of 
his  friendly  relations  and  long  acquaintance  with  her,  and  she 
had  a  right  to  rely  upon  the  representations  of  her  brother  as 
to  the  value  of  the  stock. 

After  the  agreement  was  entered  into  it  was  consummated  by 
the  conveyance  to  the  defendant  Hansen  of  the  premises  by  Mrs. 
Gaisser.  Hansen  delivered  to  Mrs.  Gaisser  sixteen  shares  of 
Second  National  Bank  stock,  sixteen  shares  of  United  States 
Printing  Company  stock,  paid  her  $1,084  in  cash,  and  executed 
and  delivered  his  note  and  mortgage  for  $4,700  in  accordance 
with  the  terms  of  the  agreement.  She  placed  the  stock  in  a 
box  of  the  Second  National  Bank,  and  in  less  than  three  weeks 
from  the  date  of  the  consummation  of  the  transaction  the  Sec- 
ond National  Bank  was  known  to  be  hopelessly  insolvent,  its 
entire  capital  stock  and  the  greater  part  of  its  surplus  wiped 
out  under  the  orders  of  the  Comptroller  of  the  Currency  and  an 
assessment  of  one  hundred  cents  on  the  dollar  was  then  levied 
against  the  stockholders. 
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The  evidence  tends  to  show  that  at  the  time  this  agreement 
was  entered  into,  JMarch  27,  1912,  this  stock  was  worth  about 
five  dollars  per  share,  or  the  entire  sixteen  shares  were  worth 
about  eighty  dollars.  We  think  the  evidence  tends  to  show  that 
Hansen  believed  the  stock  to  be  worth  $235  when  he  bought  it 
and  when  he  put  it  in  to  Mrs.  Galsser  at  that  price.  The  evi- 
dence  does  not  disclose  that  Hansen  had  any  fraudulent  intent 
in  representing  the  stock  to  be  worth  $235  per  share,  but  he 
honestly  believed  it  to  be  worth  that,  and  it  is  probable  that 
Oesper,  the  brother  of  plaintiff,  believed  the  stock  to  be  worth 
something  in  the  neighborhood  of  $235,  although  he  himself 
had  bought  the  stock  some  time  before  at  $210.  The  evidence 
discloses  that  Oesper  was  anxious  to  consummate  this  sale.  He 
was  to  get  a  commiasion  from  his  sister  on  the  sale.  He  was  on 
friendly  terms  with  Hansen  and  anxious  to  please  him. 

As  soon  as  the  plaintiff  discovered  that  the  stock  was  prac- 
tically worthless,  she  tendered  it  back,  together  with  the  United 
States  Printing  Company  stock  and  the  cash  she  had  received  and 
the  note  and  mortgage,  and  offered  to  cancel  the  mortgage,  and 
she  also  asked  for  a  reconveyance  of  the  real  estate.  In  other 
words,  she  rescinded  the  contract  in  so  far  as  she  could,  as 
promptly  as  it  could  be  done  after  the  discovery  of  the  fact  that 
the  Second  National  Bank  stock  was  almost  valueless.  Hansen 
havini?  refu.sed  to  make  a  reconveyance,  this  action  was  brought 
praying  for  a  rescission  of  the  contract  and  a  reconveyance  of 
the  real  estate. 

We  shall  not  undertake  to  analyze  the  evidence  but  the  state- 
ment above  made  substantially  represents  the  facts  necessary  to 
be  set  out  in  the  consideration  of  the  legal  questions  involved. 

Tt  is  claimed  by  the  plaintiff  that  the  representation  by  Han- 
sen that  the  Second  National  Bank  stock  was  worth  $235  is  tanta- 
mount to  a  guaranty  that  the  stock  was  worth  that  amount; 
whereas  it  is  claimed  by  the  defendant  Hansen  that  he  acted  in 
good  faith  and  without  any  fraudulent  motive  or  intent,  and 
that  he  honestly  believed  the  stock  to  be  worth  the  amount  which 
he  said  it  was  worth,  and  furthermore  that  it  was  but  an  ex- 
pression of  his  opinion  as  to  the  value  of  the  stock,  and  there- 
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fore  the  representation  did  not  amount  to  a  guaranty  and  a 
rescission  shonld  not  be  awarded. 

We  are  of  the  opinion  that  the  statement  made  by  Hansen 
as  to  the  value  of  the  stock  was  not  an  expression  of  an  opinion, 
but  was  a  statement  of  fact  as  to  the  value,  and  that  he  must 
be  held  to  the  value  which  he  placed  upon  this  stock.  The  conse- 
quences to  ^Lrs.  Gaisser,  the  plaintiff,  were  just  as  disastrous  as 
though  Mr.  Hansen  had  knowingly  made  a  false  statement  as 
to  the  value  of  the  stock.  Her  loss  was  just  as  great  as  though 
he  had  falsely  and  fraudulently  represented  the  stock  to  be  of  the 
value  of  $235.  He  had  no  right  to  make  a  representation  of 
this  character  to  her,  unless  he  knew  the  stock  to  be  of  the  value 
which  he  put  upon  it.  As  was  said  by  Judge  Cooley  in  the 
ease  of  Converge  v.  Blnmrieh,  14  Mich.,  109,  at  page  123: 

* '  The  courts  must  look  at  the  effect  of  untrue  statements  upon 
the  person  to  whom  they  are  made,  rather  than  to  the  corrupt 
motive  of  the  one  making  them.  If  one  obtains  the  property  of 
another  by  means  of  untrue  statements,  though  in  ignorance  of 
their  falsity,  he  must  be  held  responsible  as  for  a  legal  fraud.*' 
See  also,  Holcomhe  v.  Nohhe,  69  Mich.,  396. 

In  Mulvey  v.  Kmg,  39  0.  S.,  491,  which  was  an  action  at  law 
and  not  one  in  equity,  the  court  on  page  494  employs  this  lan- 
guage : 

'*It  may  be  considered  as  well  settled  in  this  state,  by  the 
eases  above  cited''  (26  0-  S.,  428;  33  0.  S.,  283;  15  O.  S.,  145), 
'  *  that  an  action  for  damages  caused  by  misrepresentation  can  not 
ordinarily  be  maintained,  without  proof  of  actual  fraud,  or  such 
gross  negligence  as  amounts  to  fraud.  When,  however,  a  person 
claims  the  benefit  of  a  contract  into  which  he  has  induced  an- 
other to  enter  by  means  of  misrepresentations,  however  honestly 
made,  the  same  principles  can  not  be  applied.  It  is  then  only 
necessary'  to  prove  that  the  representation  was  material  and 
substantial,  affecting  the  identity,  value  or  character  of  the 
subject-matter  of  the  contract,  that  it  was  false,  that  the  other 
party  had  a  right  to  reply  upon  it,  and  that  he  was  induced  by 
it  to  make  the  contract,  in  order  to  entitle  him  to  relief  either 
by  rescission  of  the  contract  or  by  recoupment  in  a  suit  brought 
to  enforce  it." 
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Now  in  the  case  at  bar  the  defendant  Hansen  is  seeking  to 
hold  the  benefit  of  a  contract  entered  into  between  himself  and 
Mrs.  Gaisser.  This  is  an  action  in  equity,  and  whatever  may  be 
the  rule  at  law  with  reference  to  actual  fraud,  we  apprehend 
that  it  will  not  be  denied  that  in  equity  it  is  not  necessary  that 
the  fraudulent  intent  be  shown  in  order  that  a  court  of  equity 
may  gi'aut  relief  to  a  complainant  against  eonse<iuences  which 
result  from  a  mis-statement  of  fact  by  a  person  who  secures  a 
benefit  or  advantage  thereby.  In  this  case  the  representation  as 
to  the  value  of  this  stock  was  material.  It  is  not  probable  that 
Mrs.  GaLsser  would  have  sold  her  property  for  $3,760  less  than 
$11,000.  It  Ls  not  probable  that  she  would  have  taken  the  stock 
of  the  Second  National  Bank  at  $235  per  share  had  she  known 
that  it  was  practically  worthless.  So  there  can  be  no  question  but 
that  it  was  a  material  representation,  nor  can  there  be  any  ques- 
tion but  that  it  was  false,  although  not  known  to  be  false  by  Mr. 
Hansen.  Nor  can  it  be  (juestioned  that  Mrs.  Gaisser  relied  upon 
the  representation  made  by  Hansen;  and  from  her  acquaintance 
with  Hansen  and  her  relations  towards  him  she  had  a  right  to 
rely  upon  his  representations.  So  that  we  think  the  rule  laid 
down  in  Mulvey  v.  King  Ls  not  only  a  sound  rule  as  applied  to  a 
legal  case,  but  also  a  much  sounder  rule  when  applied  to  a  case 
in  equity. 

It  can  not  be  claimed,  we  think,  that  Hansen's  statement  as 
to  the  value  of  this  stock  was  an  expression  of  opinion.  He  did 
not  put  it  as  an  expression  of  opinion,  but  as  a  statement  of  fact, 
and  it  will  be  found  that  the  cases  in  which  a  person  is  permitted 
to  express  an  opinion  and  not  be  held  liable,  present  quite  a  dif- 
ferent situation  from  the  case  in  which  a  person  makes  a  repre- 
sentation of  fact  on  which  another  relies  and  has  a  right  to 
rely  and  which  is  material  to  the  transaction. 

We  have  come  to  the  conclusion  in  this  case  that  if  the  parties 
ean  be  put  in  statu  quo  this  court  should  grant  a  rescission  of 
this  contract,  but  we  are  not  prepared  to  say  that  the  parties 
ean  be  restored  to  the  situation  in  which  they  were  at  the  time 
this  contract  was  executed.  It  is  quite  probable  that  the  value 
of  this  real  estate  has  increased  since  the  sale  was  made,  and  a 
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rescissiou  of  this  contract  would  give  the  benefits  of  this  en- 
hanced value  to  the  plaintiff  and  deprive  the  defendant  of  this 
advantage  when  he  had  no  intention  of  committing  a  wrong.  We 
are  of  the  opinion,  therefore,  that  the  defendant  should  be  given 
the  option  of  accepting  a  decree  of  rescission,  or  a  decree  allow- 
ing the  plaintiff  compensation  for  the  loss  which  she  has  sus- 
tained on  the  Second  National  Bank  stock. 

There  is  evidence  tending  to  show  that  the  real  value  of  this 
stock  on  the  27th  of  March,  1912,  the  time  this  contract  was  en- 
tered into,  was  about  $5  per  share  according  to  the  books.  This 
is  the  testimony  of  Mr.  Gutting,  the  assistant  cashier  of  the 
bank.  We  are  not  speaking  now  of  the  market  value  of  the 
stock,  because  there  is  no  evidence  of  sales  having  been  made 
about  the  time  this  contract  was  entered  into.  Furthermore,  it 
is  not  a  question  of  what  was  the  market  value  of  the  stock  under 
the  representations  made,  but  what  was  the  real  value  of  this 
stock.  Mrs.  Gaisser  had  a  right  to  expect  $11,000  or  the  equiva- 
lent thereof  for  her  property.  She  though  she  was  getting  the 
equivalent  of  $11,000,  and  she  was  justified  in  believing  this  on 
the  representations  of  Mr.  Hansen.  We  find,  therefore,  that  in 
this  case  there  should  be  a  rescission  of  this  contract,  unless  the 
defendant  Hansen  Ls  willing  to  compensate  ^frs.  Gaisser  for  the 
loss  she  has  sustained  because  of  his  misrepresentation  as  to  the 
value  of  the  Second  National  Bank  stock.  If  Hansen  is  willing 
to  compensate  her  to  the  extent  of  $3,680,  which  is  the  difference 
between  the  actual  value  of  the  stock  and  the  value  as  repre- 
sented by  Hansen,  a  decree  may  be  entered  accordingly;  other- 
wise, a  decree  may  be  entered  rescinding  the  contract. 

We  are  of  the  opinion  that  this  course  is  warranted  by  this 
court  sittinp:  as  a  court  of  chancery,  under  the  authorities.  Sec- 
tion 237,  Pomeroy's  Equity  Jurisprudence,  3d  Ed.,  342: 

''If  a  court  of  equity  obtains  jurisdiction  of  a  suit -for  the 
purpose  of  granting  some  distinctly  equitable  relief,  such,  for 
example,  as  the  specific  performance  of  a  contract,  or  the  rescis- 
sion or  cancellation  of  some  instrument,  and  it  appears  from 
facts  disclosed  on  the  hearing,  but  not  known  to  the  plaintiff 
when  he  brought  his  suit,  that  the  special  relief  prayed  for  has 
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become  impracticable,  and  the  plaintiff  is  entitled  to  the  only 
alternative  relief  possible  of  damages,  the  court  then  may  and 
generally  will,  instead  of  compelling  the  plaintiff  to  incur  the 
double  expense  and  trouble  of  an  action  at  law,  retain  the  cause, 
decide  all  the  issues  involved,  and  decree  the  payment  of  mere 
compensatory  damages. 


yy 


In  24  Am.  &  Eng.  Encyclopedia  of  Law,  2d  Edition,  page  616, 
we  find  a  correct  statement  of  the  law  as  we  understand  it : 

**Alt)iough  in  a  given  case  a  court  of  equity  refuses  to  grant 
rescission  of  a  contract  procured  by  fraud,  because  this  relief 
under  the  circumstances  would  be  inequitable,  still  as  the  court 
has  jurisdiction  of  the  cause  for  the  purpose  of  granting  purely 
e(iuitable  relief,  it  may  proceed  to  do  complete  justice  between 
the  parties  by  making  such  a  decree  as  the  merits  of  the  case  will 
warrant,  and  thus  it  may  give  damages  for  the  fraud,  although 
this  relief  is  purely  legal." 

In  support  of  this  proposition  see  the  following  cases :  BetU 
v.  Gunn,  31  Ala.,  219;  Shaffeer  v.  Sleave,  7  Blackf.  (Ind.),  184; 
Carroll  v.  RicCy  Walk.  (Mich.),  374;  Holland  v.  Anderson,  38 
Mo.,  55;  Grymes  v.  Sanders,  93  U.  S.,  55;  Thome  v.  French, 
4  Mis.  Rep.  (N.  T.),  436;  McDaniel  v.  Lee,  37  Mo.,  204. 

A  decree  may  be  entered  in  this  case  in  accordance  with  these 
conclusions. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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ERROK  IN  DIRECTINC  VERDICT  ON  STATEMENT  OF 

COUNSEL. 

Court  of  Appeals  for  Coshocton  County. 

The  Compton-Pricb  Piano  Co.  v.  Thomas  C.  Stewart 

AND    TilLLIAN    C.    StBWART. 

Decided,  1913. 

Judicial  Discretion— Ahvse  of,  ifi  Directing  a  Verdict  for  Defendant  on 
the  Statement  of  Plaintiff's  Counsel— Right  of  Counsel  to  Modify 
or  <Explain  His  Statement  to  the  Jury. 

For  a  court  to  direct  a  verdict  for  the  defendant,  after  hearing  counsel 
state  their  case  to  the  jury,  is  an  arbitrary  and  unreasonable  exer- 
cise of  Judicial  authority  and  such  an  abuse  of  discretion  as  to 
require  a  reversal  of  the  judgment  by  the  reviewing  court,  where 
after  the  statement  by  counsel  for  the  plaintiff  had  been  challenged 
by  the  court  no  opportunity  was  given  to  modify  or  explain  or  add 
to  the  statement  so  made. 

C.  R.  Bell  and  (\  0.  Tvrner,  for  plaintiff  in  error. 
J.  C.  Adams,  contra. 

PowelIj,  J. 

This  action  was  commenced  before  a  justice  of  the  peace  to  re- 
cover a  judgment  for  a  balance  due  upon  certain  notes  executed 
by  the  defendants  in  error  to  the  plaintiff  in  error,  the  amount 
of  said  notes  being:  $276.  exclusive  of  interest.  A  chattel  mort- 
jrage  had  been  pjiven  by  the  defendants  to  secure  the  payment 
of  said  notes.  This  chattel  mortgage  was  given  by  the  defend- 
ants upon  a  piano  and  other  property :  $22  was  paid  by  the  de- 
fendants upon  the  purchase  price,  $12  of  which  should  have 
been  credited  upon  the/ notes,  and  the  same  was  so  credited. 
The  piano  was  replevined  by  the  plaintiff  and  sold  for  the  sum 
of  $105,  which  amount  was  also  credited  upon  the  notes,  leaving 
a  balance  of  $164.85,  exclusive  of  interest,  due  and  unpaid  upon 
the  notes  from  the  defendants  to  the  plaintiff.  The  case  was 
taken  by  appeal  from  the  judgment  of  the  justice  of  the  peace 
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to  the  court  of  common  pleas,  where  pleadings  were  filed  setting 
up  the  respective  claims  of  the  parties,  and  at  the  trial  in  that 
court  upon  the  appeal,  the  plaintiff,  by  his  counsel,  stated  his 
case  to  the  jury  that  had  been  impaneled  to  try  the  same,  to- 
gether with  the  evidence  by  which  he  intended  or  expected  to 
support  the  same.  The  defendants,  by  their  counsel,  then  made 
a  statement  of  their  defense,  upon  which  the  court  announced 
that  he  would  direct  a  verdict  for  the  defendant  upon  the  theory 
that  the  evidence  which  the  plaintiff  intended  to  offer,  as  shown 
by  the  statement  of  its  counsel,  would  not  sustain  a  verdict  in 
its  favor,  and  the  court  did  so  direct  a  verdict  without  giving  to 
plaintiff's  counsel  any  opportunity  to  explain  or  qualify  the 
statement  that  had  been  made  by  him  with  reference  to  the 
evidence  that  he  intended  to  introduce. 

The  statement  of  counsel  is  a  part  of  the  trial  of  cases  and  is 
provided  for  by  Section  11447  of  the  General  Code. 

That  the  court  may  direct  a  verdict  or  arrest  the  case  from  the 
jury  and  enter  a  judgment  of  dismis-sal  of  plaintiff's  petition 
and  for  costs,  after  the  opening  statement  of  counsel  for  plaint- 
iff has  been  made  and  before  the  introduction  of  any  evidence 
in  the  case,  has  been  held  to  be  the  law  in  the  case  of  ComeU  v. 
Morrison,  87  0.  S.,  215,  but  in  such  case  it  must  appear  that  such 
statement  gives  in  detail  all  the  evidence  plaintiff  proposes  to 
offer  in  support  of  the  averments  of  his  petition,  and  if  such 
statement  be  challenged  by  opposite  counsel  or  the  court,  fair 
opportunity  must  be  given  for  it  to  be  explained  and  qualified 
and  for  additions  to  be  made  thereto  if  any  part  of  the  evidence 
has  been  overlooked,  and  then  if  it  be  apparent  that  such  qualifed 
statement  dors  not  stale  such  facts  which,  if  true,  will  sustain  the 
material  avprments  of  the  petition,  it  becomes  the  duty  of  the 
trial  court  to  arrest  the  case  from  the  jury  and  enter  judgment, 
disTnis,sinjr  the  petition  and  for  costs. 

The  record  in  this  case  discloses  that  the  court  below  proceeded 
to  direct  a  verdict  without  permitting  any  opportunity  to  plaint- 
iff's counsel  to  amend  or  qualify  his  statement  to  the  jury,  and 
without  any  opportunity  to  add  to  or  explain  any  of  the  things 
5?tated  by  sur»h  counsel  in  ?uoh  opening  statement.    The  record 
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does  not  show  what  such  opening  statement  to  the  jury  was,  as 
the  same  was  not  taken  down  at  the  time  it  was  made,  but  it 
does  show  that,  after  such  statement  was  challenged  by  the 
court,  counsel  for  plaintiff  requested  to  be  permitted  to  amend 
his  statement,  and  the  court  refused  to  allow  such  amended  state- 
ment to  be  made  and  no  opportunity  was  given  to  qualify  or 
explain  the  matters  complained  of.  This,  we  think,  was  an 
unreasonable  and  arbitrary  exercise  of  the  authority  of  the  court, 
and  was  such  an  abuse  of  its  discretion  as  requires  a  reviewing 
court  to  set  aside  the  verdict  rendered  upon  such  direction  to 
the  jury  and  to  reverse  the  judgment  rendered  thereon. 

The  record  shows  that  the  court,  after  such  direction  had  been 
given,  permitted  an  amended  statement  to  be  made,  and  the  same 
was  entered  as  a  part  of  the  bill  of  exceptions,  and  which  we 
have  examined.  This  amended  statement  sets  out  a  cause  of 
action  which,  if  sustained  by  the  proof,  entitles  plaintiff  to  re- 
cover judgment  thereon;  and  plaintiff  should  have  been  per- 
mitted on  the  trial  to  submit  the  same,  together  with  his  evi- 
dence, under  proper  instructions  from  the  court,  to  the  jury 
for  determination.  The  verdict  of  the  jury  so  ordered  will  be 
set  aside  and  the  judgment  of  the  court  of  common  pleas  will  be 
reversed.  The  cause  will  be  remanded  to  that  court  for  a  new 
trial  and  for  such  other  proceedings  as  are  authorized  by  law. 

VooRHEEs,  J.,  and  Shields,  J.,  concur. 
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ACTION  rOR  INJUIUES  RECEIVED  ON  A  DEFECTIVE  SIDEWALK. 

Court  of  Appeals  for  Warren  County. 
Village  op  Lebanon  v.  Schwartz. 

Decided,  Fabruary  4,  1915. 

Municipal  Corporations — Injury  on  Defective  Sidewalk — Evidence  as  to 
the  Condition  of  the  Walk  Both  at  the  Time  of  the  Accident  and 
Subsequent  Thereto— For  What  Purpose  Such  Evidence  is  Admis- 
sible— Failure  to  Restrict  Evidence  to  Its  Proper  Purpose  in  In- 
struction to  Jury, 

Where,  In  an  action  for  damages  for  personal  i  injuries  received  by 
reason  of  a  defective  sidewalk,  a  view  of  the  sidewalk  is  had  by 
the  jury,  and  afterwards  during  the  trial  of  the  case  evidence  is 
offered  and  admitted,  over  repeated  objections  of  counsel  for  the 
village,  showing  change  in  and  labor  performed  on  the  sidewalk 
since  the  accident,  and  where  objecting  counsel,  though  not  asking 
for  an  instruction  limiting  the  effect  of  such  evidence,  based  the 
objection  to  such  evidence  upon  the  ground  that  it  was  "not  re- 
stricted to  the  proper  purpose."  Held:  Such  evidence  was  ad- 
missible only  to  show  control  by  the  village  and  the  changed  con- 
dition of  the  walk  and  not  as  proof  of  negligence,  and  the  failure 
of  the  trial  judge  to  so  instruct  the  jury  was  error  which  requires 
a  reversal  of  the  judgment. 

Eamilion  &  Langdon,  for  plaintiff  in  error. 

Milton  Clark  and  Robert  J.  Shawhan,  for  defendant  in  error. 

Jones  (E.  H.),  J. 

Heard  on  error. 

The  defendant  in  error,  Mary  A.  Schwartz,  recovered  a  judg- 
ment against  plaintiff  in  error,  the  village  of  Lebanon,  in  the 
court  below  on  account  of  personal  injuries  received  by  her  from 
slipping  upon  an  alleged  defective  sidewalk. 

We  are  of  the  opinion  that  the  trial  court  erred  to  the  preju- 
dice of  plaintiff  in  error  by  failing  to  instruct  the  jury  that 
the  evidence  as  to  a  change  in  the  sidewalk  in  question  caused 
by  the  hauling  of  gravel  and  by  labor  performed  at  the  point 
where  the  accident  occurred,  and  admitted  over  the  objection  of 
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plaintiff  in  error,  was  only  competent  to  show  the  changed  condi- 
tion and  the  control  of  the  village,  and  was  not  to  be  considered 
by  them  as  any  evidence  of  actionable  negligence  on  the  part  of 
the  village. 

It  is  argued  by  counsel  for  defendant  in  error  that  this  error 
can  not  be  relied  upon  for  reversal,  for  the  reason  that  the  court 
was  not  asked  to  so  restrict  the  evidence  at  the  time. 

While  the  objection  was  repeatedly,  and  we  might  say  in 
every  instance,  made  to  this  evidence  as  being  incompetent,  irrel- 
evant and  immaterial,  there  is  but  one  place  so  far  as  we  have 
been  able  to  find  where  the  court  was  given  any  intimation  as 
to  the  specific  ground  of  objection.  On  page  92  we  find  the  fol- 
lowing : 

**Have  you  recently  hauled  any  gravel  or  placed  any  gravel 
at  the  end  of  the  walk  on  the  west  side,  or  just  north  of  the 
laundry  where  the  sidewalk  on  Broadway  runs  down  to  the 
Cincinnati  pike? 

**  (Objection  by  ]Mr.  Langdon.  Objection  overruled  and  excep- 
tion taken.) 

**By  Mr.  Langdon:  We  object  to  the  general  form  of  the 
question  as  not  restricted  to  the  proper  purpose.*' 


As  a  matter  of  practice,  what  counsel  should  have  done  was 
to  have  asked  the  court  to  restrict  the  evidence  **to  the  proper 
purpose.''  But  in  view  of  the  well  settled  principle  of  law,  as 
laid  down  in  the  cases  cited  in  brief  of  counsel  for  plaintiff  in 
error,  as  well  as  in  many  other  cases  in  Ohio,  we  feel  that  it  was 
the  duty  of  the  court  to  so  charge  the  jury  upon  admitting  the 
evidence  over  the  objection  of  counsel,  without  a  request  so  to 
do ;  and  the  omission  to  so  restrict  the  evidence  at  the  time  must 
be  held  to  be  prejudicial  to  plaintiff  in  error.  See  Brewing  Co, 
V.  Ba^et%  50  Ohio  St.,  560;  City  of  CirclevUle  v.  Sohn,  20  C. 
C,  377. 

It  is  practically  conceded  by  counsel  for  defendant  in  error, 
in  their  brief,  that  if  the  trial  court  had  been  asked  at  the  time 
to  limit  the  scope  of  this  evidence,  it  would  have  been  preju- 
dicial error  for  him  not  to  have  done  so.  In  support  of  the  prop- 
osition that  the  instruction  must  have  been  asked  in  order  that 
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the  failure  to  instruct  shall  be  a  ground  for  reversal,  we  are 
cited  to  1  Thompson  on  Trials'  (2d  Ed.),  Section  693,  and  to  the 
case  of  Brooklyn  St.  Ed.  Co.  v.  Kelley,  6  C.  C,  155. 

The  second  paragraph  of  the  syllabus  in  the  case  cited  is  in 
no  wise  in  conflict  with  our  finding  in  this  case.  We  find  no 
reference  in  the  syllabus,  which  is  supposed  to  state  the  law 
of  the  case,  to  the  duty  of  the  court  to  restrict  the  scope  of  the 
evidence  in  any  way ;  and  from  a  reading  of  the  opinion  it  seems 
that  the  court's  attention  was  not  called  in  any  manner  to  the 
inadmissibility  of  the  evidence  except  by  a  general  objection. 
The  court,  on  pages  157  and  158,  say: 

**The  objection  to  this  question  is  a  general  objection.  If  it 
had  been  objected  to  on  the  ground  that  it  could  not  be  intro- 
duced to  show  negligence,  or  that  it  could  not  be  introduced 
unless  the  time  was  fixed  before  the  accident,  to  show  notice — 
if  the  objection  had  been  of  that  character,  and  then  the  ques- 
tion had  been  admitted,  it  is  fair  to  presume  the  court  would 
have  confined  the  testimony  to  showing  simply  the  character 
of  the  place.  If  the  court  had  admitted  it  for  the  other  pur- 
poses, it  would  have  been  error — but  being  a  general  objection, 
and  the  testimony  being  admissible  for  one  purpose,  it  was  not 
error  for  the  court  to  admit  it." 

This  language  supports  the  position  we  have  taken  in  this 
case.  While  it  would  have  been  better  practice  for  the  attorneys 
to  have  more  explicitly  and  clearly  called  the  attention  of  the 
court  to  the  limitations  of  this  evidence,  we  find  that  by  the  ob- 
jection and  statement  of  counsel  above  quoted  sufficient  was  done 
to  meet  the  requirements  and  to  call  the  attention  of  the  judge 
to  the  instruction  which  should  have  been  given. 

We  have  carefully  examined  the  section  in  Thompson  on 
Trials  to  which  we  have  been  cited,  and  from  the  illustrations 
given  in  the  closing  part  of  the  section  are  of  the  opinion  that 
the  proposition  there  laid  down  does  not  bear  close  relation  to 
the  question  in  this  case.  It  seems  that  the  author  had  in  mind 
the  duty  resting  upon  an  attorney  to  make  clear  the  ground  of 
his  objection  where  same  pertained  to  a  defect  or  invalidity 
in  a  written  instrument  offered  in  evidence.  So  far  as  the 
doctrine  laid  down  by  Thompson  applies  to  this  case,  or  applies 
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to  the  duty  of  counsel  to  ask  an  instruction  limiting  the  effect 
of  evidence,  we  think  it  has  been  complied  with  in  this  case,  as 
shown  by  the  record.  For  the  reasons  given  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 

Jones  (Oliver  B.),  J.,  concurs;  Swing,  J.,  not  participating. 


CARROUL  ENTITLED  TO  COLLECT  CHARGES  ONLY  ON 
SHIPMENTS  AUTHORIZED  BY  THE  SHIPPER. 

Court  of  Appeals  for  Franklin  County. 

Maynard  Coal  Co.  v.  Chicago,  Kalamazoo  & 
Saginaw  Railway  Company.* 

Decided,  October  20,  1915. 

Railways — Shipments  en  Route  Should  he  Stopped  on  Notice  from  Ship- 
per— Connecting  Carrier  Not  Entitled  to  Charges  for  Carrying  Ship- 
ment  After  it  Was  Ordered  Stopped — Authority  of  Forwarding 
Carrier — Demurrage, 

1.  Where  a  shipper  notifies  a  carrier  to  stop  certain  carload  shipments 

at  a  designated  point  en  route  and  to  hold  for  further  shipping 
orders,  such  carrier  is  bound  to  do  so,  if  not  an  unreasonable  in- 
terference with  the  carrier's  business. 

2.  A  connecting  carrier  receiving  goods  for  transportation  by  virtue 

only  of  the  authority  of  the  previous  carrier,  is  bound  to  take  no- 
tice of  the  authority  of  the  latter  at  the  time  the  goods  are  so  re- 
ceived. 

3.  A  carrier  directed  by  the  shipper  to  make  a  certain  delivery  of  the 

goods  shipped  is  bound  to  do  so  promptly,  and  is  not  authorized  to 
hold  the  same  because  of  a  controversy  with  associated  carriers 
over  a  division  of  the  freight  charges  and  to  charge  the  demurrage 
occasioned  thereby  to  the  shipper. 

Charles  J.  Pretzman,  for  plaintiff  in  error. 
Wilson  &  Rector,  for  defendant  in  error. 

♦Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  December  11,  1915. 
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Allrbad,  J. 

The  Chicago,  Kalamazoo  &  Saginaw  Railway  Company  brought 
suit  in  the  court  below  against  the  Maynard  Coal  Company  to 
recover  the  sum  of  $1,749  with  interest,  upon  an  account  for 
switching  charges  and  car  service  (demurrage)  upon  certain 
shipments  of  coal  in  carload  lots  during  the  months  of  April 
and  May,  1912. 

Upon  the  issues  made  by  the  pleadings  and  the  trial  statement 
of  counsel  for  the  coal  company,  the  court  instructed  the  jury 
to  return  a  verdict  in  favor  of  plaintiff  for  the  full  amount 
claimed.  This  was  done  and  a  judgment  was  rendered  upon  the 
verdict.  A  motion  for  a  new  trial  was  overruled  and  bill  of 
exceptions  taken  embodying  the  statements  of  counsel. 

Error  is  prosecuted  to  this  court. 

The  coal  company  rests  largely  upon  the  second  defense  of 
its  second  amended  answer.  This  defense,  in  brief,  is  that  the 
coal  company  delivered  certain  carloads  of  coal  to  an  initial 
carrier  for  through  shipment  to  Kalamazoo,  Michigan;  that  the 
initial  carrier  delivered  the  coal  to  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  as  an  intermediate  carrier,  which  in 
turn  delivered  the  same  to  the  Chicago,  Kalamazoo  &  Saginaw 
Railway  Company  for  carriage  and  final  delivery;  that  the 
coal  company,  on  April  11,  1912,  notified  the  Lake  Shore  & 
Michigan  Southern  Railway  Company  to  deliver  no  more  of  said 
shipments  to  the  Kalamazoo  company,  but  to  retain  the  same  for 
further  shipping  orders.  Thereafter  the  coal  company  sold  said 
coal  to  the  Lake  Shore  &  Michigan  Southern  Railway  Company 
and  ordered  the  Kalamazoo  company  to  deliver  said  coal  to  the 
Lake  Shore  &  Michigan  Southern  Railway  Company,  but  that, 
owing  to  a  controversy  between  the  Kalamazoo  company  and  the 
Lake  Shore  company  as  to  division  of  freight  charges,  the  Kala- 
mazoo company  refused  to  deliver  said  coal  as  directed,  but 
continued  to  hold  the  same  subject  to  demurrage  charges  until 
the  coal  company,  in  order  to  procure  the  delivery  of  the  coal  to 
the  Lake  Shore  company,  sent  a  telegram  agreeing  to  pay  the 
demurrage  and  car-service  charges  of  the  Kalamazoo  company. 
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The  coal  company  further  avers  that  the  initial  carrier  and 
the  Lake  Shore  and  Kalamazoo  companies  were  conducted  as  a 
single  system,  for  the  purpose  of  traflSc,  known  as  the  New  York 
Central  Lines.    Issue  was  joined  in  the  reply  by  general  denial. 

It  appears  from  the  statement  of  counsel  that  it  was  proposed 
to  be  shown  that  notwithstanding  the  order  of  April  11,  1912, 
the  Lake  Shore  company  continued  to  deliver  the  shipments  of 
coal  to  the  Kalamazoo  company  according  to  the  original  order 
of  shipment.  Counsel  also  offered  to  show  that  after  the  order 
of  the  coal  company  to  re-deliver  the  coal  to  the  Lake  Shore 
company,  the  Kalamazoo  company  retained  the  same  on  account 
of  a  controversy  between  it  and  the  Lake  Shore  Company  as  to 
the  division  of  the  freight  rate,  and  that  the  coal  company  was 
compelled  to  agree  to  pay  the  switching  and  demurrage  charges 
in  order  to  obtain  a  delivery  of  the  coal.  The  offer  in  the  tele- 
gram of  IVIay  14  is  void  under  the  common  law  unless  inde- 
pendent thereof  the  charges  were  legal,  and  is  equally  void  under 
the  present  regulatory  statutes. 

It  is  not  denied  that  the  Kalamazoo  company  performed  the 
services  for  which  the  charges  were  made.  The  only  question 
is  whether  it  was  justified  under  the  facts  of  the  case  in  the 
performance  of  such  services  and  charging  the  same  to  the 
coal  company.  We  are  unable  to  agree  with  the  trial  court 
that  the  Kalamazoo  company  was  justified  in  charging  the  coal 
company  with  the  demurrage  after  it  had  received  notice  to 
deliver  the  same  to  the  Lake  Shore  company.  It  was  clearly 
the  duty  of  the  Kalamazoo  company  to  make  such  delivery 
promptly  upon  receiving  notice  to  that  effect,  and  it  had  no 
right  because  of  a  controversy  between  it  and  the  Lake  Shore 
company  to  hold  the  shipment  and  charge  demurrage  to  the 
shipper. 

Whether  the  Lake  Shore  company  was  bound  by  the  notice 
of  April  11,  1912,  to  hold  further  shipments  subject  to  the  order 
of  the  shipper  and  whether  the  Kalamazoo  company  was  bound 
by  such  notice  are  much  more  diflScult  questions. 

The  case  of  Clevelayxd  &  Pittsburgh  Rd,  Co,  v.  Sargent,  19 
Ohio  St.,  438,  holds : 
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**  Where  a  party  delivers  to  a  railroad  company  chattels  to 
be  transported  from  the  point  of  delivery  to  another  designated 
point  on  its  line,  and  pays  the  charges  for  such  transportation 
in  advance,  he  has  the  right  as  against  the  company,  to  resume 
the  exclusive  possession  and  control  of  his  chattels  before  they 
have  reached  the  destination  named  in  the  bill  of  lading,  when- 
ever and  wherever  he  can  do  so  without  unreasonable  interfer- 
ence with  the  business  of  the  company." 

No  issue  is  tendered  as  to  unreasonable  interference.  The 
reply  is  a  general  denial.  We  therefore  conclude  that  the  ques- 
tion of  interference  with  the  carrier's  business  is  not  presented. 

In  the  absence  of  a  claim  of  unreasonable  interference  we  think 
it  follows  that  it  was  the  duty  of  the  Lake  Shore  company,  upon 
receipt  of  the  notice  of  April  11,  to  hold  all  shipments  then  or 
thereafter  in  its  possession  in  obedience  to  said  notice. 

It  is  claimed,  however,  that  the  Kalamazoo  company  was  not 
bound  by  the  notice  to  the  Lake  Shore  company  and  was  justi- 
fied in  accepting  the  shipments  tendered  by  the  latter  and  in 
forwarding  the  same  under  the  original  contract  with  the  initial 
carrier. 

The  pleadings  and  proffer  of  evidence  are  to  the  effect  that  the 
contract  was  made  by  the  shipper  with  the  initial  carrier  for 
through  shipment.  No  routes  beyond  the  initial  carrier's  line 
were  designated  by  the  shipper  and  no  special  contract  was 
made  by  the  shipper  for  carriage  over  the  Kalamazoo  company 
route. 

The  initial  carrier  was,  therefore,  authorized  by  the  shipper's 
contract  to  carry  over  its  own  line  to  a  convenient  connecting 
point  and  thence  over  the  lines  of  connecting  carriers. 

The  initial  carrier  in  the  present  case  made  its  delivery  to  the 
Lake  Shore  company  as  the  first  connecting  carrier.  The  latter 
company,  not  being  able  or  desiring  to  complete  the  shipment, 
delivered  the  same  to  the  Kalamazoo  company  as  a  connecting 
carrier  for  final  delivery.  The  Kalamazoo  company  therefore 
received  the  shipment  from  the  Lake  Shore  company  as  inter- 
mediate carrier.  The  right  of  the  Kalamazoo  company  to  re- 
ceive the  shipment,  forward  it  and  make  final  delivery  rested 
upon  the  special  authority  of  the  Lake  Shore  company  under 
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the  original  contract  of  shipment.  The  Lake  Shore  company  was 
not  a  general  agent  of  the  shipper,  but  acted  under  special 
authority.  When  that  special  authority  was  revoked  by  the 
notice  of  April  11,  its  delivery  to  the  Kalamazoo  company  was 
wholly  unauthorized  so  far  as  the  shipper  was  concerned.  The 
Kalamazoo  company,  therefore,  had  no  authority  after  the  notice 
of  April  11  to  the  Lake  Shore  company  to  complete  the  ship- 
ment and  make  any  charges  in  connection  therewith  against  the 
shipper. 

It  is  urged  that  notice  should  have  been  given  also  to  the 
Kalamazoo  company,  but  it  must  be  kept  in  view  that  the  Kala- 
mazoo company  was  not  designated  by  the  shipper  and  it  does 
not  appear  that  the  shipper  knew  that  that  company  would  be 
asked  to  make  the  shipment.  It  would  be  an  extraordinary  bur- 
den to  require  the  shipper  to  notify  all  carriers  who  might  pos- 
sibly be  asked  to  carry  the  goods. 

We  think  the  more  reasonable  rule  is  to  require  the  connect- 
ing carrier  to  take  notice  of  the  authority  of  the  forwarding 
carrier,  and  especially  should  this  be  the  rule  in  cases  where 
all  the  carriers  involved  are  associated  together  in  one  general 
system. 

It  is  urged  that  when  a  public  carrier  receives  goods  and  per- 
forms a  service,  such  carrier  is  entitled  to  charge  against  the 
shipper  the  regular  tariff  rates,  regardless  of  authority  from  the 
shipper  to  make  the  shipment  or  perform  the  service;  in  other 
words,  that  the  charges  follow  inexorably  from  the  fact  of  serv- 
ice. This  would  be  a  harsh  and  unjust  construction.  We  think 
a  more  reasonable  interpretation  of  the  statute  regulating  carri- 
ers would  be  to  hold  that  they  apply  only  to  shipments  duly 
authorized  by  the  shipper. 

The  trial  court,  therefore,  erred  in  ignoring  the  defense  in  its 
entirety  and  in  instructing  a  verdict  for  the  full  amount  of  the 
plaintiff's  claim. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Ferneding,  J.,  and  Kunkle,  J.,  concur. 
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APPUCATION  or  THE  INDETERMINATE  SENTENCE  STATUTE. 

Court  of  Appeals  for  Franklin  County. 
Francis  v.  State  op  Ohio. 

Decided,  October  28,  1915. 

Indeterminate  Sentence — Not  Applicable  in  Cases  of  Offenses  Committed 
Prior  to  Its  Passage, 

The  indeterminate  sentence  statute,  passed  February  13,  1913  (103  O. 
L.,  29),  does  not  apply  to  prior  offenses. 

W.  A,  James,  for  plaintiff  in  error. 

Robert  P.  Duncan,  Prosecuting  Attorney,  for  defendant  in 
error. 

AliLiREAD,  J. 

Plaintiff  in  error,  Frank  Francis,  was  indicted  upon  a  charge 
of  grand  larceny.  Upon  plea  of  guilty  he  was  sentenced  to  im- 
prisonment in  the  Ohio  penitentiary  **for  the  term  of  not  less 
than  one  year,  nor  more  than  seven  years  and  that  he  stand 
committed  until  discharged  according  to  law.*' 

The  offense  was  committed  in  1911.  The  present  indeter- 
minate-sentence law  was  passed  in  February,  1913.  The  plaint- 
iff in  error  was  sentenced  in  December,  1913. 

Counsel  for  plaintiff  in  error  contends  that  the  law  providing 
for  indeterminate  sentences  was  ex  post  facto  and  that  the  sen- 
tence should  have  been  entered  according  to  the  law  existing  at 
the  time  the  offense  was  committed. 

Section  7388-6,  Revised  Stauttes,  gave  discretionary  authority 
to  the  court  to  enter  an  indeterminate  sentence.  This  statute, 
however,  appears  to  have  been  repealed  by  the  General  Code. 
It  is  true  that  Sections  2160  and  13697,  General  Code,  recognized 
general  sentences,  but  these  sections  are  consistent  with  an  in- 
tention to  provide  for  proceedings  in  cases  of  general  sentence 
previously  entered.  The  absence  of  a  provision  authorizing  a 
court  to  sentence  an  offender  for  an  indefinite  period  is  con- 
sistent only  with  an  intention  to  repeal  that  provision  of  Sec- 
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tion  7388-6,  Revised  Statutes,  and  to  leave  in  force  the  definite- 
sentence  statute.    See  State  v.  Toney,  81  Ohio  St.,  130. 

The  indeterminate-sentence  act  of  1913  should  be  applied 
prospectively.  It  was  not  intended  it  would  be  an  ex  post  facto 
law  and  to  that  extent  invalid.  In  re  Lambrecht,  137  Mich.,  450; 
In  re  Marion,  140  ]Mich.,  219;  People  v.  Fisher,  144  Mich.,  570. 

It  is  contended  by  the  state  that  the  sentence  of  the  court  is 
responsive  to  Section  12447,  General  Code,  under  which  the 
indictment  was  presented  and  which  provides: 

**  Whoever  steals  anything  of  value  is  guilty  of  larceny,  and 
if  the  value  of  the  thing  stolen  is  thirty-five  dollars  or  more,  shall 
be  imprisoned  in  the  penitentiary  not  less  than  one  year  nor 
more  than  seven  years,"  etc. 

Independent  of  a  statute  authorizing  indeterminate  sentences, 
the  court 's  duty  under  this  section  would  be  to  impose  a  definite 
sentence. 

In  the  case  of  Picket  v.  The  State,  22  Ohio  St.,  405,  it  was 
held: 

**The  terms  of  a  sentence  of  imprisonment  ought  to  be  so 
definite  and  certain,  as  to  advise  the  prisoner  and  the  officer 
charged  with  the  execution  of  the  sentence  of  the  time  of  its 
commencement  and  termination." 

That  case  has  been  cited  with  approval  in  the  recent  case  of 
Hamilton  v.  The  State,  78  Ohio  St.,  76,  85,  holding  that  the 
termination  of  the  sentence  must  be  definitely  fixed  in  the  judg- 
ment. 

It  does  not  appear  that  exceptions  were  noted  at  the  time  of 
sentence  and  it  is  probable  that  the  attention  of  the  trial  judge 
was  not  called  to  this  question.  Nevertheless,  we  think  an  excep- 
tion to  the  sentence  was  not  necessary  to  preserve  the  question. 
Commercial  Bank  of  Cincinnuti  et  al  v.  Buckingham  ei^  al,  12 
Ohio  St.,  402;  Justice  v.  Lowe,  26  Ohio  St.,  372. 

The  judgment,  therefore,  in  that  it  fails  to  fix  a  definite  term 
for  the  ending  of  the  sentence,  is  erroneous. 

It  follows  that  the  sentence  of  the  court  of  common  pleas 
should  be  reversed  and  the  cause  remanded  with  instructions 
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to  80  modify  the  sentence  as  to  fix  a  definite  time  for  the  ter- 
mination thereof. 

Judgment  reversed. 

Perneding,  J.,  and  Kunkle,  J.,  concur. 


CONSTRUCTION  Or  WOX  AS  TO  CERTAIN  VESTED 

RXMAINDERS. 

Court  of  Appeals  for  Hocking  County. 

McCarthy  v.  Hansel  et  aia 

Decided,  April  8,  1915. 

Title — Deed  Made  by  Child — Subject  to  be  Divested  During  Continuance 
of  a  Life  Estate — Conveyed  no  Interest  in  the  Property  so  Passing 
by  Will — When  the  Word  ^'Owners''  Means  Absolute  Ownership  or  a 
Fee  Simple  Interest. 

1.  The  will  of  a  testator  contained  a  provision  devising  his  estate  to 

hl6  widow  for  life  and  the  following:  "After  the  death  of  my  wife, 
I  give,  devise  and  bequeath  unto  my  children  all  of  my  estate,  real 
or  personal,  of  whatsoever  kind  and  wheresoever  situated,  share 
and  share  alike;  If  any  of  my  children  should  die  previous  to  that 
time,  leaving  heirs  of  their  body,  then  and  In  that  case  such  heirs  to 
take  the  share  or  shares,  which  would  have  been  due  to  their  parent 
or  parents,  if  living."  Htld:  That  the  estate  devised  to  each  child 
was  a  vested  remainder,  subject  to  be  divested  by  his  death  during 
the  continuance  of  the  life  estate,  and  a  deed  made  by  such  child 
during  such  time  conveyed  no  Interest  In  the  property. 

2.  The  word  "owners,"  when  used  in  a  conveyance  of  real  estate  in 

which  the  grantors  covenant  "that  they  are  the  true  and  lawful 
owners  of  said  premises,"  means  absolute  ownership  or  Interest  in 
fee  simple. 

Wilson  &  McBride  and  John  C.  Pettit,  for  plaintiff. 
Binns  &  MacConkey  and  E.  3/.  BaMridge,  for  Prances  E. 
and  Alma  H.  McCarthy. 

C.  V.  Wright  and  H,  M.  Whitcrafi,  for  Homer  G.  Hansel. 

Sayre,  J. 

Dennis  McCarthy  died  January  22,   1868,  leaving  Alcinda 
McCarthy,  his  widow,   and  the  following  children:    Charles, 
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Catherine,  Prances  E.,  Alma  H.,  Thomas  P.,  William  and 
Mary  A. 

The  widow  died  January  11,  1914. 

All  the  children  are  living  except  (1)  Thomas  P.,  who  died 
October  16,  1900,  leaving  Merrick  P.  McCarthy,  the  plaintiff, 
Corinne  Godfrey  and  Idena  Wilson,  his  children;  (2)  William, 
who  died  August  27,  1887,  leaving  Margaret  Prash,  Alma  I. 
Wuebben  and  Philip  McCarthy,  his  children;  (3)  Mary  A.,  who 
died  April  27,  1912,  leaving  Hugh  A.  Green  and  Eobert  D. 
Green,  her  children. 

By  Dennis  McCarthy's  last  will  and  testament  he  devised  his 
farm  of  about  260  acres  to  his  widow  during  her  natural  life. 
The  third  item  of  the  will  is  copied  in  the  syllabus. 

Subsequent  to  the  death  of  Dennis  McCarthy  his  widow  and 
all  of  his  children,  by  deed  and  mortgage,  undertook  to  convey 
all  such  real  estate  with  covenants  reciting  that  they  were  **the 
true  and  lawful  owners  of  said  premises  and  have  full  power 
to  convey  the  same ;  that  the  title  so  conveyed  is  clear,  free  and 
unincumbered;  and  that  they  will  forever  warrant  and  defend 
the  same  against  the  claims  of  all  persons  whomsoever.'* 

The  mortgage  was  foreclosed,  and  the  defendant,  Homer  G. 
Hansel,  claims  now,  by  virtue  of  the  deed,  mortgage  and  fore- 
closure proceedings,  to  be  the  owner  in  fee  simple  of  all  the 
premises. 

The  children  of  Thomas  P.  McCarthy  and  Mary  A.  Green 
claim  that  the  attempted  conveyance  of  Thomas  P.  and  Mary  A. 
passed  no  title  and  that  they  are  the  owners  of  the  undivided 
two-sevenths  of  the  property  under  the  provisions  of  the  will 
of  their  grandfather. 

This  suit  is  for  partition. 

The  first  question  to  be  determined  is:  What  estate  did  the 
children  of  Dennis  McCarthy  take  in  his  real  property  by  the 
provisions  of  his  wilH 

It  is  contended  that  the  estate  did  not  vest  until  the  death  of 
the  widow  because  of  the  language,  **  After  the  death  of  my  wife, 
I  give,  devise  and  bequeath  *  *  *  ,*'  found  in  the  third 
item  of  the  will. 
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But  adverbs  of  time,   such   as  **when,"   **then/'   ** after," 

thereafter,"  **from  and  after,"  etc.,  all  refer  to  the  exact 
instant  when  the  life  estate  ends,  arid  in  a  devise  of  a  remainder 
are  construed  to  relate  merely  to  the  time  of  the  enjoyment  of 
the  estate  and  not  to  the  time  of  vesting.  Linton  v.  Lai/cock, 
33  Ohio  St.,  128 ;  Doe,  Lessee  of  Poor,  v.  Considine,  6  Wall.,  458, 
18  L.  Ed.,  869;  Johnson  v.  Yalentine,  4  Sandf.,  36,  43;  Moore 
V.  Lyons,  25  Wend.,  119;  Boraston's  Case,  3  Coke,  16a;  Mining 
V.  Batdorff,  5  Pa.,  503;  Rives  v.  Frizzle,  8  Ired.  Eq.,  237; 
Staples  V.  Mead,  137  N.  Y.  Supp.,  847;  Connelly  v.  O'Brien, 
166  N.  Y.,  406 ;  Hersee  v.  Simpson,  154  N.  Y.,  496. 

It  is  further  contended  that  the  language  **  which  would  have 
been  due  to  their  parent,  or  parents,  if  living,"  at  the  end  of 
the  third  item  of  the  will,  indicates  that  the  interests  of  the 
children  did  not  vest  until  the  termination  of  the  life  estate, 
for  if,  it  is  claimed,  the  interests  had  already  vested  they  could 
not  be  still  due. 

But  it  seems  a  fair  interpretation  that  this  language  also  has 
reference  to  the  possession  and  enjoyment  of  the  real  estate. 
The  heirs  of  the  body  of  deceased  children  are,  at  the  death 
of  the  wife,  to  possess  and  enjoy  that  which  would  have  been 
due  their  parents  to  possess  and  enjoy  if  they  had  outlived  the 
widow  of  the  testator.  This  in  no  way  interferes  with  the  idea 
of  an  immediate  vesting,  subject  to  the  rights  of  the  life  tenant. 

In  the  case  of  Flanaga/ti  v.  Staples,  51  N.  Y.  Supp.,  10,  the 
language  of  the  will  was: 

**Upon  the  death  of  my  said  wife,  I  give,  bequeath,  and  de- 
vise all  my  estate  and  property  unto  my  children,  in  equal  shares 
or  portions,  share  and  share  alike,  absolutely  and  forever.  In 
the  event  of  the  death  of  any  of  my  children,  leaving  issue 
•  *  *  such  issue  shall  take  the  share  or  portion  •  •  • 
which  the  parent  would  have  taken  if  living." 


The  court  held  the  remainder  was  vested. 

The  language  * '.which  would  have  been  due  to  their  parent, 
or  parents,  if  living,"  and  the  language  ** which  the  parent 
would  have  taken  if  living,  * '  mean  substantially  the  same  thing. 

In  the  case  of  Camp  v.  Cronkright,  13  N.  Y.  Supp.,  307,  the 
language  of  the  will  was: 
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**Upon  her  [the  widow's]  death  then  I  give  and  devise  the 
same  unto  my  children,  share  and  share  alike,  absolutely  and 
forever,  the  child  or  children  of  any  deceased  child  of  mine 
to  take  the  share  which  his,  her,  or  their  parent  would  have 
taken  if  living.'' 

The  court  held  that  the  remainder  was  vested. 

Similar  language  and  the  same  holding  will  be  found  in  the 
case  of  In  re  McCauley  et  al,  144  N.  Y.  Supp.,  313. 

Some  rules  for  distinguishing  between  contingent  and  vested 
remainders  which  are  found  in  the  books  and  which  are  as- 
sembled in  the  case  of  Doe,  Lessor  of  Poor,  v.  Considine,  supra, 
may  be  repeated  here  and  considered  in  the  further  examination 
of  the  will  in  controversy: 

1.  '*The  law  will  not  construe  a  limitation  in  a  will  into  an 
executory  devise  when  it  can  take  effect  as  a  remainder,  nor 
a  remainder  to  be  contingent  when  it  can  be  taken  to  be  vested." 

2..  *'It  is  a  rule  of  law  that  estates  shall  be  held  to  vest  at 
the  earliest  possible  period,  unless  there  be  a  clear  manifestation 
of  the  intention  of  the  testator  to  the  contrary." 

3.  ''A  vested  remainder  is  where  a  present  interest  passes 
to  a  certain  and  definite  person,  but  to  be  enjoyed  in  future. 
There  must  be  a  particular  estate  to  support  it.  The  remainder 
must  pass  out  of  the  grantor  at  the  creation  of  the  particular 
estate.  It  must  vest  in  the  grantee  during  the  continuance  of  the 
estate  or  eo  imtanti  that  it  determines." 

4.  **  Where  a  remainder  is  limited  to  a  person  in  esse  and 
ascertained,  to  take  effect  by  express  limitation,  on  the  termi- 
nation of  the  preceding  particular  estate,  the  remainder  is  un- 
questionably vested." 

5.  **  Where  a  remainder  is  limited  to  take  effect  in  possession, 
if  ever,  immediately  upon  the  determination  of  a  particular 
estate,  which  estate  is  to  be  determined  by  an  event  that  must 
unavoidably  happen  by  the  efflux  of  time,  the  remainder  vests  in 
interest  as  soon  as  the  remainder-man  is  in  esse  and  ascertained, 
provided  nothing  but  his  own  death  before  the  determination  of 
the  particular  estate,  will  prevent  such  remainder  from  vesting 
in  possession." 

6.  **It  is  the  uncertainty  of  the  right  of  enjoyment,  and  not 
the  uncertainty  of  its  actual  enjoyment,  which  renders  a  re- 
mainder contingent." 

7.  **It  should  be  remembered,  too,  that  no  degree  of  uncer- 
tainty as  to  the  remainder-man 's  ever  enjoying  the  estate  which 
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is  limited  to  him  by  way  of  remainder  will  render  such  remainder 
a  contingent  one,  provided  he  has,  by  such  limitation,  a  present 
absolute  right  to  have  the  estate  the  instant  the  prior  estate 
shall  determine." 

8.  **The  present  capacity  of  taking  effect  in  possession — ^if 
the  possession  were  to  become  vacant — distinguishes  a  vested 
from  a  contingent  remainder,  and  not  the  certainty  that  the 
possession  will  ever  become  vacant  while  the  remainder  con- 
tinues." 

9.  **The  contingent  remainder  is  where  the  estate  in  re- 
mainder is  limited  either  to  a  dubious  and  uncertain  person,  or 
upon  the  happening  of  a  dubious  and  uncertain  event. 


>> 


In  the  instant  case  a  present  interest,  on  the  death  of  the 
testator,  did  pass  to  certain  and  definite  persons — that  is,  his 
children — to  be  enjoyed  in  the  future.  There  was  a  life  estate 
to  support  the  interest  which  passed  to  each  of  them.  The  re- 
mainder passed  out  of  the  grantor  on  the  creation  of  the  life 
estate  which  was  devised  to  his  widow.  It  vested  in  the  children 
at  the  very  instant  the  life  estate  commenced.  The  possession 
and  enjoyment  passed  to  the  children  immediately  upon  the  ter- 
mination of  the  life  estate.  The  remainders  devised  to  the 
children  of  Dennis  IMcCarthy  were  limited  to  take  effect  imme- 
diately upon  the  determination  of  the  life  estate  of  his  widow, 
which  estate  was  to  determine  by  an  event  (the  death  of  the 
widow)  that  must  unavoidably  happen  by  the  efflux  of  time, 
and  upon  the  death  of  Dennis  McCarthy  the  remaindermen,  his 
children,  were  in  esse  and  ascertained,  and  nothing  but  their 
own  deaths,  before  the  determination  of  the  life  estate  of  the 
widow,  could  have  prevented  their  remainders  from  vesting  in 
possession.  There  is  no  uncertainty  of  the  right  of  enjoyment 
in  the  children.  They  had  a  present  absolute  right  to  have  the 
estate  in  possession  the  instant  the  prior  estate  determined.  The 
remainders  are  limited  to  certain  and  definite  persons — testa- 
tor's children — and  upon  a  certain  and  definite  event — the  death 
of  the  widow. 

Another  familiar  rule  is  stated  thus :  *  *  An  estate  once  vested 
will  not  be  divested  unless  the  intent  to  divest  clearly  appears." 

The  following  rule  will  be  found  in  Gray's  The  Rule  Against 
Perpetuities  (3d  Ed.),  page  85: 
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**  Whether  a  remainder  is  vested  or  contingent  depends  upon 
the  language  employed.  If  the  conditional  element  is  incorpo- 
rated into  the  description  of,  or  into  the  gift  to  the  remainder- 
man, then  the  remainder  is  contingent ;  but  if,  after  words  giv- 
ing a  vested  interest,  a  clause  is  added  divesting  it,  the  remainder 
is  vested.  Thus  on  a  devise  to  A.  for  life,  remainder  to  his 
children,  but  if  any  child  dies  in  the  lifetime  of  A.  his  share 
to  go  to  those  who  survive,  the  share  of  each  child  is  vested, 
subject  to  be  divested  by  its  death.  But  on  a  devise  to  A.  for 
life,  remainder  to  such  of  his  children  as  survive  him,  the  re- 
mainder is  contingent." 

In  the  will  of  Dennis  McCarthy  there  is  a  complete  devise  of 
a  vested  interest,  subject  to  the  life  estate;  then  a  clause  is 
added  after  the  semicolon  divesting  the  interest  on  the  contin- 
gency of  death  of  the  devisee  before  the  life  tenant.  And  under 
this  rule  tlie  vested  interest  is  subject  to  be  divested  upon  the 
happening  of  such  contingency. 

A  full  statement  of  the  rule  marked  5,  in  Doe,  Lessor  of 
Poor,  V.  Considine,  supra,  is  as  follows : 

**  Where  a  remainder  is  limited  to  take  effect  in  possession, 
if  ever,  immediately  upon  the  determination  of  a  particular 
estate,  which  estate  is  to  determine  by  an  event  that  must  una- 
voidably happen  by  the  efflux  of  time,  the  remainder  vests  in 
interest  as  soon  as  the  remainderman  is  in  esse  and  ascertained, 
provided  nothing  but  his  own  death  before  the  determination  of 
the  particular  estate,  will  prevent  such  remainder  from  vesting 
in  possession ;  yet,  if  the  estate  is  limited  over  to  another  in  the 
event  of  the  death  of  the  remainderman  before  the  determina- 
tion of  the  particular  estate,  his  vested  estate  will  be  subject  to 
be  divested  by  that  event,  and  the  interest  of  the  substituted  re- 
mainderman which  was  before  either  an  executory  devise  or  a 
contingent  remainder,  will,  if  he  is  in  esse  and  ascertained,  be 
immediately  converted  into  a  vested  remainder." 

In  the  case  at  bar  the  estate  is  limited  over  in  the  event  of  the 
death  of  any  child  of  Dennis  McCarthy  before  the  determina- 
tion of  the  life  estate,  and  under  the  rule  it  is  subject  to  be 
divested  by  the  death  of  any  child  and  vests  in  the  heirs  of  his 
body  if  in  esse  and  ascertained. 
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e  case  of  Jeffers  v.  Lampson,  10  Ohio  St.,  101,  104,  the 

'he  son  dying  before  the  widow  was  to  go  to  a  survivor, 

npreme  Court  held  the  share  vested,  subject  to  be 

n  the  contingency  therein  stated. 

L  •>•  if  Flannagan  v.  Staples,  supra,  the  court  held  that 

1.  the  testator  took  a  vested  interest,  subject  to  be 
.,  m  case  of  his  death  before  the  decease  of  the  widow,  in 
or  of  his  surviving  issue. 

The  same  holding  will  be  found  in  Camp  v.  Crankright,  supra; 
In  re  McCauley  et  al,  supra. 

In  Lyo)is  v.  Ostrander,  167  N.  Y.,  135,  60  N.  E.  Rep.,  334, 
the  will,  after  making  provision  for  Jacob  Weeks  Cornwell  dur- 
ing his  life,  contains  this  clause : 

*'Upon  his  death  I  give,  devise  and  bequeath  the  said  lots  of 
land  and  buildings  to  Virginia  Cornwell,  wife  of  said  Jacob 
Weeks  Cornwell,  Ida  Van  Cott,  Clarissa  Lyon  and  Millard  Pill- 
more  Cornwell,  children  of  said  Jacob  Weeks  Cornwell,  share 
and  share  alike,  the  issue  of  such  as  may  have  died  to  take  the 
share  to  which  his,  her  or  their  parents  would,  if  living,  have 
been  entitled." 

The  court  of  appeals  of  New  York  held  that  the  remainder- 
men took  vested  interests,  **and  where  one  predeceases  the  life 
beneficiarv  her  share  becomes  divested  and  vests  in  her  issue,  and 
a  trustee  under  her  will  does  not  take  any  interest  in  the  prop- 
erty.'' • 

The  following  authorities  sustain  the  rule:  Raiihofer  v.  A. 
C.  £  H.  M.  Hall  Realty  Co.,  128  N.  Y.  Supp.,  230 ;  Schwartz  v. 
Rehfuss,  114  N.  Y.  Supp.,  92;  Boyd  v.  Sanders,  141  Ga.,  405, 
81  S.  E.  Rep.,  205;  Sumpter  v.  Carter,  115  Ga.,  893,  42  S.  E. 
Rep.,  324;  Fields  v.  Lewis,  118  Ga.,  573,  45  S.  E.  Rep.,  437; 
Hervey  v.  McLaughlin,  1  Price  Eng.  Ex.,  264;  Straus  v.  Rost, 
67  Md.,  465,  10  Atl.  Rep.,  74;  McArthur  v.  Scott,  113  U.  S.,  340, 
28  L.  Ed.,  1015;  White  v.  Smith,  87  Conn.,  663,  89  Atl.  Rep., 
272,  275,  and  cases  there  cited;  2  Underbill  on  Wills,  Section 
867. 

The  case  under  consideration  is  not  controlled  by  Linton  v. 
Laycock,  33  Ohio  St.,  128.    That  case  approves  Brasher  et  al  v. 
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Marsh  et  al,  15  Ohio  St.,  103,  and  the  third  paragraph  of  the 
syllabus  in  the  latter  case  reads: 

**The  words  *or  their  heirs'  were  designated  to  provide  for 
the  ease  of  such  children  as  might  die  before  the  final  distribu- 
tion— not  a  new  class  of  beneficiaries.  *  Heirs'  is  used  as  a  word 
of  limitation,  and  those  only  can  claim  under  it  who  derive  title 
through  a  deceased  child." 

In  the  former  case  the  court,  in  the  opinion,  page  136,  say: 

**lt  is  reasonable  to  presume  that  the  testator  had  in  view 
the  disposition  which  the  law  makes  of  intestate  estates." 

And  again,  on  the  same  page,  the  writer  of  the  opinion  uses 
these  words: 

**That  is  to  say,  in  case  of  the  death  of  one  of  his  children, 
his  share  was  not  to  go  to  the  survivors,  bu£  to  be  considered  as 
if  inherited  by  the  heir  of  the  deceased." 

The  will  of  Dennis  !M)cCarthy  shows  no  intention  on  his  par<^ 
to  have  the  shares  of  his  children  pass  as  they  would  under  the 
laws  governing  intestate  estates.  On  the  contrary,  the  will 
clearly  shows  an  intention  to  change  such  devolution,  and  the 
share  of  a  deceased  child  passes  to  the  ** heirs  of  the  body." 
The  ** heirs  of  the  body"  of  the  children  do  not  inherit  from  the 
parent,  but  are  by  the  will  substituted  for  the  parent.  So  if 
they  take  any  estate,  they  take  by  the  will  of  the  grandfather, 
not  by  inheritance  from  their  parent.  While  the  words  *' heirs 
of  the  body"  are  usually  construed  as  words  of  limitation,  they 
are  here  used  as  words  of  purchase.  The  estate  which  came  to 
the  grandchildren  came  by  devise  and  not  by  inheritance. 

Counsel  for  Frances  E.  and  Alma  H.  McCarthy,  two  of  the 
children  who  signed  the  deed  and  mortgage  but  survived  their 
mother,  contend  that  their  conveyances  pass  only  a  determinable 
fee,  that  the  language  of  those  instruments  is  not  sufficient  to 
pass  to  the  defendant,  Hansel,  the  indefeasible  title  which  they 
acquired  upon  the  death  of  the  widow  of  Dennis  McCarthy,  and 
that  they  are  not  estopped  to  dispute  the  claims  of  such  de- 
fendant. 
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The  grantors  in  the  deed  to  Hansel  and  in  the  mortgage 
through  which  he  derived  his  title  covenanted  that  they  are 
**the  true  and  lawful  owners  of  said  premises  and  have  full 
power  to  convey  the  same/'  etc.  It  is  contended  that  the  words 
** owners  of  said  premises''  are  not  equivalent  to  ** seized  in 
fee"  of  said  premises,  and  that  **the  children  owned  deter- 
minable fees  by  operation  of  law;  these  they  conveyed,  and  these 
they  warranted,  and  nothing  more." 

No  doubt- the  meaning  of  the  word  ** owner"  depends  upon 
the  connection  in  which  it  is  used,  and  may  or  may  not  mean 
one  who  holds  the  fee  simple  or  highest  estate,  as  held  in  Balti- 
more &  Ohio  Rd.  Co.  V.  Walker,  45  Ohio  St.,  577,  585.  But 
what  does  it  mean  in  the  covenants  referred  to?  As  applied  to 
land  it  usually  denotes  a  fee  simple  title. 

In  Irviyie  v.  Irviiie,  9  Wall.,  617,  19  L.  Ed.,  800,  the  first 
paragraph  of  the  syllabus  reads:  **When  one  makes  a  deed  of 
land  covenating  therein  that  he  is  the  owner,  and  subsequently 
acquires  an  outstanding  and  adverse  title,  his  new  acquisition 
enures  to  the  grantee  on  the  principle  of  estoppel." 

The  deed  recited  that  the  grantor  was  **well  seized  in  fee, 
and  had  good  right  to  sell  and  convey  in  fee."  The  federal 
Supreme  Court  treated  that  language  as  equivalent  to  the  word 


**  owner." 


See  also.  Coombs  v.  People,  198  III.,  586,  64  K  E.  Rep.,  1056; 
Wright  v.  Bennett,  4  111.  (3  Scamm.),  258;  The  III.  Mut.  Fire 
Ins.  Co.  v.  Marseilles  Mfg.  Co.,  6  111.  (1  Gilm.),  236;  Jarrot  v. 
Vaughn,  7  111.  (2  Gilm.),  132;  Whiteside  v.  Divers,  5  111.  (4 
Scamm.),  336;  HadUklc  v.  Hadlock,  22  III.,  384;  McFeters  v. 
Pierson  et  al,  15  Colo.,  201,  24  Pac.  Rep.,  1076,  22  Am.  St.  Rep., 
388;  Bouvier's  Law  Dictionary. 

The  defendants,  Prances  E.  and  Alma  H.  McCarthy,  are 
estopped  by  the  covenants  in  their  conveyances  to  claim  any 
estate  in  the  premises  devised  to  them  by  their  father. 

Judgment  accordingly. 

Walters,  J.,  and  MIbrriman,  J.,  concur. 
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DETERMINATION  Or  THE  AMOUNT  DUE  FROM  A  COMPEN- 
SATED SURETY  COMPANY  ON  A  BUILDING 

CONTRJ^CT. 

Court  of  Appeals  for  Fayette  County. 

Southern  Surety  Cojipany  v.  Masonic  Temple  Company  op 

Washington  Court  House. 

Decided,  November  11,  1915. 

Default  Under  a  Building  Contract— Compensated  Surety  Not  Released 
by  Minor  Changes  in  Building  Plans  Made  to  Conform  toith  State 
Regulations— Nor  by  Excessive  Progress  Estimates  by  Architect, 
When — Loans  to  Contractor  for  Purchase  of  Material — Notice  to 
Surety  as  to  Defaults-^Evidence. 

1.  Changes  of  a  minor  character  in  the  building  plans  made  to  conform 

the  building  to  state  regulations,  reported  to  the  agent  of  the  surety 
company  during  the  progress  of  the  work  and  not  objected  to  by 
him,  do  not  release  the  surety  guaranteeing  performance  of  the 
building  contract  by  the  contractor. 

2.  Where  the  building  contractor  delegates  to  an  architect  authority  to 

make  progress  estimates,  the  payment  of  such  estimates  made  by 
such  architect  which  are  regular  upon  their  face,  but  shown  by  ex- 
trinsic evidence  to  be  in  excess  of  the  amount  fixed  in  the  contract 
as  the  basis  for  the  architect  certificate,  does  not,  in  the  absence  of 
fraud  or  collusion,  release  the  surety  upon  the  contractor's  bond; 
nor,  in  the  absence  of  collusion  or  bad  faith,  is  the  owner  bound  to 
give  notice  to  the  surety  of  the  fact  that  such  estimates  are  actually 
in  excess  of  the  stipulated  basis. 

3.  Loans  to  the  contractor  made  to  enable  him  to  obtain  material  and 

upon  the  agreement  that  such  loans  are  to  be  repaid  out  of  the  esti- 
mates when  made,  do  not  release  the  surety  upon  the  contractor's 
bond. 

4.  Failure  of  owner  to  notify  the  suretjr  of  minor  defaults  will  not  bar 

recovery  upon  the  surety's  bond  for  other  and  substantial  defaults 
of  which  the  surety  was  duly  notified. 

5.  The  certificate  of  the  architect  as  to  damages  is  not  rendered  in- 

competent as  evidence  nor  invalid  by  the  inclusion  therein  of  the 
statement  that  it  covers  matters  "brought  to  our  notice"  and  that 
it  was  made  partly  "in  view  of  sworn  statements"  of  the  agent  of 
the  owner. 
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0.  L.  Rider,  for  plaintiff  in  error. 
John  Logan  and  E,  L,  Bush,  contra. 

ALiLREAD,  J. 

The  Masonic  Temple  Company  brought  suit  in  the  court  of 
common  pleas  against  E.  E.  Bope  as  principal  and  the  Southern 
Surety  Company  as  surety  upon  a  bond  for  the  performance  of 
a  building  contract  entered  into  by  Bope  with  the  Masonic  Tem- 
ple Company  for  the  construction  of  a  mercantile  and  lodge 
building  in  Washington  Court  House. 

Bope  defaulted,  the  surety  company  declined  to  complete  the 
work  and  the  temple  company  thereupon  completed  the  building. 
The  action  is  for  the  loss,  including  damages  for  delay. 

The  temple  company  recovered  a  verdict  and  judgment  for 
$9,078.14.  The  judgment  is  brought  here  for  review  upon  peti- 
tion in  error. 

The  defenses  chiefly  relied  upon  by  the  surety  company  are : 

1.  Change  in  the  building  contract  subsequent  to  the  giving 
of  the  bond  and  without  the  knowledge  or  consent  of  the  surety. 

2.  Payment  of  estimates  based  upon  full  amount  instead  of 
ninety  per  cent,  of  wrought  and  fifty  per  cent,  of  unwrought 
material. 

3.  Advance  payments  to  contractor. 

4.  Failure  to  notify  surety  company  of  prior  defaults  of 
contractor. 

5.  InsuflBciency  of  evidence  to  support  damages  for  delay. 
Preliminary  to  the  general  consideration  of  the  defenses  it 

may  be  stated  that  the  rule  of  strictissimi  juris  is  not  to  be 
applied  in  all  its  latitude  to  cases  of  compensated  sureties,  but 
the  surety's  contract  ** should  receive  a  reasonable  construction 
in  order  to  carry  out  the  presumed  intention  of  the  parties  as 
expressed  by  the  language  used."  Bryant  v.  The  American 
Bonding  Co,,  77  Ohio  St.,  90. 

1.  The  changes  in  the  plans  of  the  building  complained  of 
were  largely  if  not  wholly  made  at  the  order  of  the  state  in- 
spector. They  did  not  change  substantially  the  building,  but 
were  intended  to  conform  the  same  to  state  regulations.  The 
original  plans  included  a  public  hall.     The  parties  were  pre- 
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sumed  as  a  matter  of  law  to  contract  with  reference  to  the  state 
inspection  laws  and  to  contemplate  that  changes  of  a  minor 
character  might  be  ordered.  Besides,  the  testimony  shows  that 
shortly  thereafter,  and  before  any  substantial  part  of  the  changes 
were  constructed,  Mr.  Smith,  vice-president  of  the  surety  com- 
pany, was  notified  of  the  changes  ordered  and  made  no  objec- 
tions thereto.  This  was  supplemented  by  additional  evidence  to 
the  effect  that  after  Bope's  default  the  list  of  incompletions  was 
furnished  Mr.  Smith  and  no  objections  were  made  as  to  them. 
The  temple  company  then  proceeded  to  complete  the'  building 
with  the  changes  incorporated. 

It  is  also  objected  in  this  connection  that  these  changes,  in 
order  to  be  binding  on  the  surety,  should  also  have  been  ap- 
proved by  the  architect  and  prices  agreed  upon  or  fixed  by  arbi- 
tration. Whatever  might  have  been  the  effect  if  either  Bope  or 
the  temple  company  had  objected,  we  are  not  called  upon  to 
decide.  Both  parties  to  the  construction  contract  accepted  these 
changes,  and  by  acquiescense  of  all  parties  the  additional  cost 
was  fixed  by  the  architect  under  other  provisions  of  the  contract. 
In  view  of  these  circumstances  wo  do  not  consider  that  such 
changes  constitute  a  defense  to  the  surety  company's  liability. 

2.  The  building  contract  provided  that  payments  to  the 
contractor  should  be  made  **only  upon  certificates  of  the  archi- 
tects, as  follows:  based  upon  an  allowance  of  ninety  per  cent, 
of  material  and  labor  actually  in  place  in  the  building,  and 
fifty  per  cent,  of  the  material  on  ground.  •  •  •  And  all 
payments  shall  be  due  when  certificates  for  the  same  are  issued." 

It  appears  that  the  architect  did  not  follow  this  provision 
strictly,  and  it  is  claimed  that  estimates  based  upon  the  full 
amount  of  material  and  work  were  given  from  time  to  time  and 
paid  by  the  temple  company. 

The  estimates  of  the  architect  were  regular  in  form  and  did 
not  show  upon  their  face  that  they  were  made  upon  an  irregular 
basis.  There  is  no  claim  of  collusion  or  fraud  upon  the  part 
of  the  temple  company,  but  it  is  claimed  that  the  temple  com- 
pany knew  of  the  basis  upon  which  the  certificates  were  made. 

This  is  denied  and  there  may  be  some  doubt  as  to  proof  of 
this  fact,  but  in  view  of  the  special  instructions  given  by  the 
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court  to  the  jury  we  may  ignore  the  conflict  of  evidence  upon 
this  point  and  assume  that  there  was  some  evidence  upon  which 
the  jury  might  have  found  that  the  temple  company  had  knowl 
edge  of  the  actual  basis  of  the  certificates.  This,  therefore 
brings  us  to  the  question  of  whether  the  temple  company  was 
bound  to  revise  or  review  the  estimates  of  the  contractor  before 
making  payment. 

Counsel  for  the  temple  company  italicize  the  concluding  sen 
tence  that  **A11  payments  shall  be  due  when  certificates  for  the 
same  are  issued."  Counsel  for  the  surety  company  emphasize 
the  clause  providing  that  payment  shall  be  made  only  upon  cer- 
tificates founded  upon  the  stipulated  percentage.  This  question 
is  not  free  from  diflSculty  and  is  one  upon  which  the  authorities 
in  other  states  are  in  conflict.  We  feel  it  to  be  our  duty,  in 
view  of  the  conflict  of  authority,  to  adopt  such  construction  as 
would  seem  to  be  just  and  reasonable  and  best  calculated  to  pre- 
serve and  carry  out  the  apparent  intention  of  the  parties  to  the 
contract. 

It  must  be  kept  in  mind  that  the  architect  was  not  the  agent 
of  the  temple  company,  nor  was  he  in  any  manner  under  its 
control.  The  architect  was  selected  by  the  terms  of  the  contract 
as  an  independent  authority  or  umpire.  If  the  estimates  were 
too  low  the  contractor  had  no  right  to  object,  and  if  they  were 
too  high  the  owner  was  equally  bound.  So  long  as  there  was  no 
fraud  or  collusion  we  think  the  temple  company  was  justified 
in  making  payments  strictly  in  conformity  with  the  architect's 
estimates.  Many  of  the  authorities  cited  by  learned  counsel  for 
the  surety  company  are  cases  where  the  obligation  to  make  pay- 
ments only  upon  certain  percentages  of  work  and  material  was 
placed  upon  the  owner  and  not  upon  an  independent  architect. 

Prom  the  spirit  and  general  import  of  the  contract  we  think 
that  both  parties  expected  to  be  bound  in  the  progress  of  the 
work  by  the  architect's  estimates. 

The  surety  company  contends,  and  not  without  a  show  of  rea- 
son, that  in  its  bond  it  reserved  a  contingent  interest  in  the  re- 
tained percentages  and  deferred  payments,  and  also  the  right  to 
notice  of  final  payment.  This  condition  of  the  bond  would  be 
quite  pertinent  in  a  case  where  the  owner  had  not  followed 
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strictly  the  progress  estimates  of  the  architect  and  had  paid 
amouuts  in  excess  of  the  architect's  certificates,  but  we  think 
it  does  not  apply  where  the  owner  is  proceeding  strictly  accord- 
ing to  the  architect's  estimates. 

The  surety  company,  being  a  compensated  surety,  is  presumed 
to  have  fashioned  the  conditions  of  its  bond,  and  if  it  was  de- 
sired to  hold  the  owner  to  a  stricter  liability  as  to  retained  per- 
centages and  deferred  payments  such  liability  should  have  been 
definitely  stated. 

3.  All  the  evidence  offered  tends  to  show  that  the  advances 
made  to  the  contractor  were  made  as  loans  and  not  as  advance 
payments.  It  is  true  that  the  understanding  was  that  the  loans 
were  to  be  repaid  out  of  estimates  when  available  for  that 
purpose.  While  there  is  conflict  upon  this  subject,  still  we 
think  the  weight  of  authority  sustains  the  view  that  such  collat- 
eral loans  did  not  vitiate  the  bond  nor  avoid  liability  thereon. 
Stuts  V.  Strayer,  60  Ohio  St.,  384. 

It  is  contended  that  this  question  is  eliminated  by  the  admis- 
sion of  the  reply  that  payments  were  made  from  time  to  time 
to  Bope,  but  nevertheless  we  think  that  it  was  competent  to  show 
that  the  advances  were  loans  and  that  the  payments  were  not 
actually  made  until  the  loans  were  surrendered  and  the  credit 
given  upon  the  estimates. 

It  is  also  contended,  both  with  respect  to  the  advances  and 
with  respect  to  the  payments  upon  the  estimates,  that  the  temple 
company  was  bound  in  justice  to  notify  the  surety  company  of 
the  true  basis  of  the  estimates  and  of  the  advance  payments  and 
that  the  failure  to  notify  them  would  be  so  prejudicial  as  to 
have  the  effect  of  discharging  the  surety. 

The  case  of  Koppitz-Melchers  Brewing  Co.  v.  Schuliz  et  al, 
68  Ohio  St.,  407,  is  cited,  but  it  will  be  observed  in  considering 
that  case  that  the  obligee  of  the  surety  bond  had  expressly  bound 
himself  not  to  make  the  third  shipment  until  the  first  had  been 
paid  for.  That  was  an  obligation  upon  which  the  surety  had  a 
right  to  rely.  Here  there  was  no  such  contract  obligation  on  the 
part  of  the  temple  company.  Both  parties  had  agreed  to  submit 
the  matter  of  estimates  to  the  architect,  and  neither  party,  in 
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the  absence  of  fraud  or  collusion,  would  be  bound  to  keep  the 
other  advised  as  to  the  action  of  the  architect  in  the  absence  of 
some  stipulation  to  that  effect. 

4.  The  bond  of  the  surety  company  provided  for  notice  of 
default  of  the  contractor  and  that  the  failure  to  give  such  notice 
would  relieve  the  surety.  Reading  both  conditions  of  the  surety's 
bond,  we  think  the  default  contemplated  is  one  terminating  the 
building  contract  or  is  one  upon  which  the  liability  is  based. 
It  would  be  unreasonable  to  extend  the  letter  of  the  first  condi- 
tion of  the  bond  to  every  technical  default  or  slight  variance 
from  the  principal  contract.  To  so  hold  would  make  surety 
bonds  of  little  consequence. 

5.  We  think  the  certificate  of  the  architect  was  competent 
evidence  on  the  subject  of  damages.  The  statement  in  the  archi- 
tect's  certificate  that  it  covered  matters  ** brought  to  our  notice" 
and  was  made  partly  in  view  of  the  sworn  statements  of  E.  L. 
Bush,  did  not  affect  its  competency.  These  merely  show  the  basis 
of  the  certificate  and  the  evidence  upon  which  the  architect 
acted. 

The  case  at  bar  is,  in  our  judgment,  distinguished  from  the 
case  of  Spencer  v.  Duplan  SUk  Co.,  112  Fed.  Rep.,  638. 

It  is  also  contended  that  the  stipulated  damages  for  delay 
amounted  to  a  penalty  and  not  liquidated  damages.  We  think 
prima  facie  they  should  be  considered  liquidated  damages  and 
the  burden  was  upon  the  surety  company  to  impeach  the  prima 
facie  effect  of  the  contract. 

It  is  also  urged  that  the  trial  court  erred  in  placing  the  bur- 
den of  proof  upon  the  surety  company.  In  view  of  the  averment 
of  the  petition  as  to  the  architect's  certificate  and  of  the  failure 
of  the  answer  to  deny  the  giving  of  this  certificate,  a  prima  facie 
case  was  made  out  in  favor  of  the  temple  company  and  the  bur- 
den of  proof  under  the  pleadings  was  upon  the  defendant  to 
impeach  that  certificate. 

There  are  other  assignments  of  error,  but  upon  the  whole 
record  we  have  reached  the  conclusion  that  there  is  no  preju- 
dicial error. 

Judgment  affirmed. 

Pernedino,  J.,  and  Kitnkle,  J.,  concur. 
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strictly  the  progress  estimates  of  the  architect  and  had  paid 
amounts  in  excess  of  the  architect's  certificates,  but  we  think 
it  does  not  apply  where  the  owner  is  proceeding  strictly  accord- 
ing to  the  architect's  estimates. 

The  surety  company,  being  a  compensated  surety,  is  presumed 
to  have  fashioned  the  conditions  of  its  bond,  and  if  it  was  de- 
sired to  hold  the  owner  to  a  stricter  liability  as  to  retained  per- 
centages and  deferred  payments  such  liability  should  have  been 
definitely  stated. 

3.  All  the  evidence  offered  tends  to  show  that  the  advances 
made  to  the  contractor  were  made  as  loans  and  not  as  advance 
payments.  It  is  true  that  the  understanding  was  that  the  loans 
were  to  be  repaid  out  of  estimates  when  available  for  that 
purpose.  While  there  is  conflict  upon  this  subject,  still  we 
think  the  weight  of  authority  sustains  the  view  that  such  collat- 
eral loans  did  not  vitiate  the  bond  nor  avoid  liability  tbereon. 
Stuts  v.  Strayer,  60  Ohio  St.,  384. 

It  is  contended  that  this  question  is  eliminated  by  the  admis- 
sion of  the  reply  that  payments  were  made  from  time  to  time 
to  Bope,  but  nevertheless  we  think  that  it  was  competent  to  show 
that  the  advances  were  loans  and  that  the  payments  were  not 
actually  made  until  the  loans  were  surrendered  and  the  credit 
given  upon  the  estimates. 

It  is  also  contended,  both  with  respect  to  the  advances  and 
with  respect  to  the  payments  upon  the  estimates,  that  the  temple 
company^  was  bound  in  justice  to  notify  the  surety  company  of 
the  true  basis  of  the  estimates  and  of  the  advance  payments  and 
that  the  failure  to  notify  tJiem  would  be  so  prejudicial  as  to 
have  the  effect  of  discharging  the  surety. 

The  case  of  Koppitz-Melchers  Brewing  Co,  v.  Schuliz  et  al, 
68  Ohio  St.,  407,  is  cited,  but  it  will  be  observed  in  considering 
that  case  that  the  obligee  of  the  surety  bond  had  expressly  bound 
himself  not  to  make  the  third  shipment  until  the  first  had  been 
paid  for.  That  was  an  obligation  upon  which  the  surety  had  a 
right  to  rely.  Here  there  was  no  such  contract  obligation  on  the 
part  of  the  temple  company.  Both  parties  had  agreed  to  submit 
the  matter  of  estimates  to  the  architect,  and  neither  party,  in 
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the  absence  of  fraud  or  collusion,  would  be  bound  to  keep  the 
other  advised  as  to  the  action  of  the  architect  in  the  absence  of 
some  stipulation  to  that  effect. 

4.  The  bond  of  the  surety  company  provided  for  notice  of 
default  of  the  contractor  and  that  the  failure  to  give  such  notice 
would  relieve  the  surety.  Reading  both  conditions  of  the  surety's 
bond,  we  think  the  default  contemplated  is  one  terminating  the 
building  contract  or  is  one  upon  which  the  liability  is  based. 
It  would  be  unreasonable  to  extend  the  letter  of  the  first  condi- 
tion of  the  bond  to  every  technical  default  or  slight  variance 
from  the  principal  contract.  To  so  hold  would  make  surety 
bonds  of  little  consequence. 

5.  We  think  the  certificate  of  the  architect  was  competent 
evidence  on  the  subject  of  damages.  The  statement  in  the  archi- 
tect's certificate  that  it  covered  matters  ** brought  to  our  notice" 
and  was  made  partly  in  view  of  the  sworn  statements  of  E.  L. 
Bush,  did  not  affect  its  competency.  These  merely  show  the  basis 
of  the  certificate  and  the  evidence  upon  which  the  architect 
acted. 

The  case  at  bar  is,  in  our  judgment,  distinguished  from  the 
case  of  Spencer  v.  Duplan  Silk  Co.,  112  Fed.  Rep.,  638. 

It  is  also  contended  that  the  stipulated  damages  for  delay 
amounted  to  a  penalty  and  not  liquidated  damages.  We  think 
prima  facie  they  should  be  considered  liquidated  damages  and 
the  burden  was  upon  the  surety  company  to  impeach  the  prima 
facie  effect  of  the  contract. 

It  is  also  urged  that  the  trial  court  erred  in  placing  the  bur- 
den of  proof  upon  the  surety  company.  In  view  of  the  averment 
of  the  petition  as  to  the  architect's  certificate  and  of  the  failure 
of  the  answer  to  deny  the  giving  of  this  certificate,  a  prim^  facie 
ease  was  made  out  in  favor  of  the  temple  company  and  the  bur- 
den of  proof  under  the  pleadings  was  upon  the  defendant  to 
impeach  that  certificate. 

There  are  other  assignments  of  error,  but  upon  the  whole 
record  we  have  reached  the  conclusion  that  there  is  no  preju- 
dicial error. 

Judgment  affirmed. 

Fernedino,  J.,  and  Kttnkle,  J.,  concur. 
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ALLOWANCES  TO  THE  BXECUTOK  UNDER  A  WILL  WHICH 

WAS  SET  ASIDE. 

Court  of  Appeals  for  Wood  County. 

Thubston  v.  Ludwig  et  al. 

Decided,  November  19,  1915. 

Executor — Xot  Entitled  to  Expenses  in  Defending  a  Will  Which  Was  Set 
Aside — Apportionment  of  Commissions  Between  an  Executor  Named 
in  the  Will  and  His  Successor  in  Office. 

1.  An  executor  is  not  entitled  to  charge  the  estate  for  the  expense  of 

conducting  a  defense  of  the  will  where  it  is  adjudged  invalid,  not- 
withstanding the  executor  is,  by  virtue  of  Section  12080,  General 
Code,  a  necessary  party. 

2.  In  case  o(  the  resignation  of  an  executor  after  he  has  collected  but 

not  disbursed  the  assets  of  the  estate,  and  the  appointment  of  a 
successor  to  complete  the  administration,  the  commissions  provided 
for  by  Section  10837,  General  Code,  for  all  ordinary  services,  should 
be  apportioned  by  the  probate  court  between  the  two  in  accordance 
with  the  services  performed  by  each. 

B\arrington  &  Dunn,  for  plaintiff  in  error. 
E,  M,  Fries,  for  defendants  in  error. 

Richards,  J. 

Isaac  Ludwig  died  in  February,  1906,  leaving  a  written  instru- 
ment which  was  afterwards  probated  as  his  last  will  and  testa- 
ment and  in  which  he  named  as  his  executor  the  plaintiff  in 
error,  Azor  Thurston.  IMr.  Thurston  qualified  as  executor  and 
served  in  that  capacity  for  seven  or  eight  years.  During  about 
seven  years  of  this  period  litigation  was  pending  which  involved 
a  contest  of  the  will  of  Isaac  Ludwig,  deceased,  the  same  being 
finally  determined  in  the  Supreme  Court  against  the  validity  of 
the  will.  After  this  written  instrument  was  held  not  to  be  the 
valid  last  will  and  testament  of  Isaac  Ludwig,  the  executor 
named  therein,  Azor  Thurston,  resigned  and  thereupon  the  de- 
fendant, E.  M.  Fries,  was  appointed  to  administer  the  estate. 
The  estate  at  the  death  of  Isaac  Ludwig  amounted  to  about 
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$10,500,  most  of  which  was  in  bank  or  in  cash,  and  of  this  sum 
the  executor,  with  the  approval  of  the  probate  court,  invested 
$8,840  in  stock  of  a  national  bank.  This  stock  since  the  invest- 
ment was  made  has  become  greatly  enhanced  in  value. 

Upon  the  resignation  of  the  executor  his  accounts  were  filed  in 
the  probate  court  and  on  a  settlement  of  the  same  that  court 
refused  to  allow  disbursements  made  by  him  in  the  defense  of 
the  will  of  Isaac  Ludwig,  deceased,  the  items,  specifically,  being 
attorneys'  fees  and  the  amount  paid  for  a  bill  of  exceptions. 
The  probate  court  further  held  that  the  executor  was  not  entitled 
to  any  compensation  upon  moneys  received  by  him  which  had 
not  beenactually  disbursed  but  remained  on  hand  and  were  paid 
over  to  his  successor.  From  this  decision  of  the  probate  court 
Azor  Thurston  appealed  to  the  court  of  common  pleas,  and  in 
that  court,  on  a  trial  of  the  case,  the  same  judgment  was  en- 
tered as  had  been  entered  in  the  probate  court,  and  from  the 
judgment  of  the  common  pleas  court  this  proceeding  in  error  is 
brought. 

The  defendants,  so  far  as  the  disallowance  of  disbursements 
made  for  the  unsuccessful  defense  of  the  will  are  concerned,  rely 
on  Exeeuiors  of  Andrews  v.  His  Administrators,  7  Ohio  St.,  143, 
where  it  was  directly  held  that  an  executor  would  not  be  entitled 
to  charge  the  estate  with  the  expense  of  maintaining  an  unsuc- 
cessful defense  of  a  will.  On  the  other  hand,  it  is  insisted  by 
the  plaintiff  that  at  the  time  of  the  decision  rendered  in  the 
case  above  cited  there  was  no  requirement  that  the  executor 
should  be  made  a  party  defendant,  while  now,  by  virtue  of  the 
provisions  of  the  statute  (Section  12080,  General  Code),  he  is 
a  necessary  party  in  an  action  to  contest  a  will.  The  Supreme 
Court,  however,  in  the  case  above  cited  state,  on  page  151,  that 
it  has  been  the  general  and  perhaps  uniform  practice  to  make 
executors  parties  defendant,  and  they  further  say  that,  granting 
the  propriety,  and  even  the  necessity,  of  this  practice,  it  does 
not  follow  that  the  executor  is  bound  to  take  upon  himself  the 
burden  of  the  contest. 

In  Mc Arthur  v.  Scott,  113  U.  S.,  340,  the  Supreme  Court  of 
the  United  States  had  under  consideration  a  case  coming  from 
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the  Southern  District  of  Ohio  and  involving  the  contest  of  a 
will  which  became  effective  before  there  was  any  statutory  re- 
quirement making  the  executor  a  necessary  party,  and  that 
court,  speaking  through  Mr.  Justice  Gray,  say,  on  page  404: 

**  Executors  and  trustees,  appointed  by  the  testator  to  per- 
form the  trusts  of  the  will  and  to  protect  the  interests  of  his 
beneficiaries,  are  as  necessary  parties  to  a  proceeding  to  annul 
a  probate,  as  the  heirs  at  law  are  to  a  suit  to  establish  the  validity 
of  a  will.  And  upon  a  review  of  the  cases  no  precedent  has  been 
found,  either  in  a  court  of  probate  or  in  a  court  of  chancery,  in 
which  a  decree  disallowing  a  will,  rendered  in  a  suit  brought 
to  set  it  aside,  or  to  assert  an  adverse  title  in  the  estate,  without 
making  such  executors,  or  an  administrator  with  the  will  an- 
nexed, a  party  to  the  suit,  has  been  held  binding  upon  persons 
not  before  the  court." 

We  hold  that  the  principle  announced  by  the  Supreme  Court 
of  Ohio  in  the  Andrews  case,  supra,  is  still  applicable  and  that 
no  error  was  committed  in  the  courts  below  in  refusing  to  allow 
the  executor  for  amounts  expended  in  the  unsuccessful  defense 
of  the  will  of  Isaac  Ludwig,  deceased. 

The  remaining  question  concerns  the  statutory  allowance  of 
an  executor  for  the  ordinary  services  rendered  by  him  as  such 
executor.  The  amount  to  be  allowed  depends  upon  a  construc- 
tion of  Section  10837,  General  Code,  which  provides,  in  sub- 
stance, that  executors  may  be  allowed  commissions  upon  the 
amount  of  the  personal  estate  collected  and  accounted  for  by 
them,  which  sum  shall  be  in  full  compensation  for  all  their 
ordinary  services,  the  amounts  fixed  by  the  statute  being  six 
per  cent,  for  the  first  thousand  dollars,  four  per  cent,  for  the 
next  four  thousand  dollars  and  two  per  cent,  for  all  in  excess 
of  five  thousand  dollars.  The  probate  court  and  the  court  of 
common  pleas  held  that  the  executor  could  not  be  allowed,  under 
this  statute,  any  compensation  for  services  except  upon  amounts 
not  only  collected  by  him  but  accounted  for,  and  they  construed 
the  expression  *' accounted  for"  as  disbursed  in  the  administra- 
tion of  the  estate.  It  is  apparent  from  a  fair  construction  of 
the  statute  that  the  amounts  authorized  to  be  allowed  thereby 
are  intended  to  be  for  all  ordinary  ser\dces  rendered  in  the 
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full  and  complete  administration  of  the  estate,  and  in  that 
sense  the  expression  '*  accounted  for*'  does  not  mean  simply 
entered  upon  the  books  and  paid  over  to  the  successor  in  office, 
but  it  means  disbursed  in  the  administration  of  the  estate.  It 
will  be  noticed  that  the  statute  does  not  require  the  allowance 
of  the  percentages  named  therein,  but  provides  that  those  com- 
missions may  be  allowed.  The  trial  court,  construing  the  ex- 
pression **  accounted  for'*  to  mean  as  above  stated,  reached  the 
conclusion  that  no  compensation  whatever  could  be  allowed  for 
amounts  which  had  been  collected  but  not  expended  in  the  ad- 
ministration of  the  estate.  If  this  construction  were  to  be 
adopted  and  the  executor  who  has  collected  the  funds  of  the 
estate  but  not  disbursed  them,  should  for  that  reason  be  deprived 
of  an  allowance  for  ordinary  services  because  he  had  not  ac- 
counted for  the  sums  collected,  it  would,  by  parity  of  reasoning, 
follow  that  his  successor  in  office  should  also  be  refused  an 
allowance  because  he  would  not  have  collected  the  sums  and 
therefore  would  not  come  literally  within  the  provisions  of  the 
statute.  This  construction  would,  of  course,  be  unjust  to  those 
who  serve  in  the  capacity  of  executors  or  administrators  in  the 
settlement  of  estates.  On  the  other  hand,  to  hold  that  an  exec- 
utor who  collects  but  does  not  account  for  or  disburse  in  the 
administration  of  the  estate  the  funds  so  collected  should  be 
allowed  the  full  statutory  corapeisation,  and  then  on  the  same 
reasoning  to  pay  the  full  compensation  to  his  successor,  would 
work  an  injustice  to  the  estate.  In  the  opinion  of  the  court 
neither  of  these  constructions  is  the  true  one  to  be  applied  to 
this  statute  and  neither  construction  is  a  fair  interpretation  of 
the  statute.  A  better  interpretation  is  that  the  probate  court 
in  fixing  the  compensation  for  all  ordinary  services  rendered  in 
the  settlement  of  the  estate,  under  this  statute,  has  authority, 
where  an  executor  has  collected  but  not  accounted  for — that  is, 
disbursed — the  funds  so  collected  in  the  administration  of  the 
estate,  to  allow  a  reasonable  amount  in  payment  of  such  services, 
within  the  limitation  contained  in  the  statute,  and  of  course  it 
would  follow  that  the  successor  in  office  of  such  executor  who 
does  not  collect  but  who  accounts  for  and  disburses  the  funds  in 
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the  administration  of  the  estate  would  be  entitled  to  the  remain- 
ing portion  of  the  compensation. 

The  statute  of  the  state  of  New  York  providing  for  allowances 
in  such  cases  is  made  by  its  terms  to  cover  **  receiving  and  pay- 
ing out  all  sums  of  money, ' '  which  means  the  same  as  the  Ohio 
statute,  which  allows  compensation  for  collecting  and  accounting 
for  the  moneys  of  the  estate.  Under  this  statute  it  was  held 
In  re  Accounting  of  Mason  et  al,  98  N.  Y.,  527,  that  one-half  of 
the  statutory  amount  should  be  allowed  where  the  sums  had  been 
collected  but  not  paid  out. 

In  McAlpin  et  al  v.  Potter  et  al,  126  N.  Y.,  285,  290,  the  court 
use  the  following  language: 

'  *  A  further  question  is  raised  over  the  allowance  to  the  execu- 
tors of  half  commissions  for  receiving  the  funds  of  the  estate. 
The  law  allows  a  specific  rate  for  *  receiving  and  paying  out  all 
sums  of  money.'  The  statute  indicates  no  division  of  the  com- 
missions which  should  apportion  one-half  to  the  receiving  and 
the  balance  to  the  paying  out,  though  the  courts  have  allowed 
it  in  proper  cases.  But  the  allowance  here  was  premature.  The 
bulk  of  the  estate  came  to  the  executors  already  invested  and 
in  the  form  of  securities  which  have  not  been  turned  into  money. 
No  law  justifies  the  allowance  of  one-half  commissions  upon  their 
estimated  value  in  advance  of  their  conversion  into  money  or  its 
equivalent.  It  was  proper  enough  to  allow  one-half  commissions 
upon  all  sums  of  money  received,  but  until  the  securities  be- 
come sums  of  money,  either  by  conversion  into  cash  or  by  their 
acceptance  as  cash  by  those  entitled,  the  allowance  is  prema- 
ture. ' ' 

To  the  same  effect  is  In  re  Hurst's  Estate  et  al,  97  N.  Y.  Supp., 
697.  See  also  In  re  Owen's  Estate,  32  Utah,  469.  In  this  latter 
case,  where  the  statute  provided  that  an  administrator  should 
be  allowed  commissions  on  the  amount  of  the  estate  accounted 
for  by  him,  it  was  held  that  where  an  estate  was  administered 
by  successive  personal  representatives  compensation  should  be 
apportioned  among  them  according  to  the  services  rendered. 
To  the  same  effect  is  In  re  Estate  of  Baxley,  47  Md.,  555. 

In  view  alike  of  reason  and  authority  we  hold  that  a  fair  in- 
terpretation of  Section  10837,  General  Code,  requires  that  in  a 
case  where  an  executor  has  resigned  after  collecting,  but  not 
disbursing,  the  funds  of  the  estate  in  the  administration  thereof, 
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and  a  successor  is  appointed  to  complete  the  administration  of 
the  estate,  the  commissions  allowed  for  all  ordinary  services 
rendered  by  them  should  be  apportioned  by  the  court  between 
the  two  in  accordance  with  the  services  performed  by  each. 

It  results  that  the  judgment  must  be  reversed  and  the  cause 
remanded  to  the  court  of  common  pleas  for  further  proceedings 
in  accordance  with  this  opinion. 

Judgment  reversed. 

Chittenden,  J.,  and  Kinkade,  J.,  concur. 


NEGUC£NCE  OF  A  MUNiaPALITY  IN  PERFORMING  A 

MINISTERIAL  DUTY. 

Circuit  Court  of  Cuyahoga  County. 
Etzenspergeb  &  Orschak  v.  City  op  Cleveland. 

Decided,  February  11,  1902. 

Municipal  Corporations  Liable  for  Negligence  of  Officers  when  Acting 
in  Ministerial  Capacity — Liable  for  Negligence  in  Constructing  a 
Public  Building. 

1.  Though  municipal  corporations  are  not  liable  for  injuries  caused  by 

the  negligence  of  officers  while  acting  in  a  governmental,  legislative 
or  Judicial  capacity,  they  are  liable  to  the  same  extent  as  private 
corporations  where  the  injury  is  caused  by  negligence  in  perform- 
ing some  duty  which  is  purely  ministerial. 

2.  While  the  preparation  and  adoption  of  plans  for  a  public  building 

are  the  exercise  of  governmental  and  judicial  functions,  the  con- 
struction of  the  building  is  ministerial,  and  where  it  is  so  negli- 
gently done  that  the  building  collapses  upon  the  property  of  an- 
other, the  municipality  is  liable  in  damages. 

Poppleton,  Billnian  &  Billman,  for  plaintiff  in  error. 
Beacon,  Baker,  Gage  &  Carey,  contra. 

ILvle,  J.;  Caldwell,  J.,  and  Marvin,  J.,  concur. 

Error  to  court  of  common  pleas. 

Error  is  prosecuted  in  this  court  to  reverse  a  judgment  of  the 
court  of  common  pleas  in  sustaining  a  demurrer  to  the  petition. 

The  petition  charges  that  the  city  and  one  Francis  Campbell 
in  the  winter  of  1900  were  building  an  engine-house  for  the  use 
of  the  fire  department  of  the  city,  at  No.  36  Hill  street  in  said 
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city.  That  they  so  negligently,  carelessly  and  recklessly  built 
and  constructed  the  south  wall  thereof,  which  was  composea  of 
stone,  brick  and  mortar,  that  a  part  of  the  same,  on  or  about  the 
3d  day  of  I\Iarch,  1901,  fell  down  upon  the  property  of  the 
plaintiff  which  was  next  to  and  adjoining  said  engine-house, 
and  completely  demolished  and  destroyed  the  same  and  the  con- 
tents thereof,  to  the  plaintiff's  damages  in  the  sum  of  about 
three  thousand  dollars. 

The  petition  specifies  the  particular  acts  of  negligence  relied 
on. 

On  behalf  of  the  city  a  demurrer  was  filed  to  this  petition 
which  was  sustained  and  judgment  rendered  in  favor  of  the 
city. 

It  seems  to  be  well  settled  that  a  municipal  corporation,  acting 
in  its  governmental,  legislative  or  judicial  capacity,  is  not  re- 
sponsible for  injury  caused  to  person  or  property,  by  its  negli- 
gence in  the  performance  of  such  duties.  Whether  or  not  the 
municipality  will  exercise  such  powers  is  a  matter  of  discretion 
with  the  proper  oflScers  or  board  charged  with  such  duty,  and 
such  discretion  can  not  be  controlled  by  the  courts.  But,  in  the 
performance  of  duties  which  are  purely  ministerial,  a  municipal 
corporation  is  liable  for  its  negligence  in  the  same  manner  and 
to  the  same  extent  as  private  corporations. 

We  hold  that  the  adoption  of  plans  for  and  the  direction  to 
construct  a  public  building,  are  acts  judicial  and  governmental 
and  included  in  the  class  first  named.  That  the  prosecution  of 
the  work  in  the  construction  of  such  building  in  accordance  with 
the  plans  and  determination  of  the  municipality,  is  purely  min- 
isterial, and  the  duty  rests  upon  the  municipality  to  see  that  the 
work  is  done  with  ordinary  care,  and  if  injury  to  others  is 
caused  by  the  negligence  of  the  municipality  in  the  performance 
of  such  duty,  a  liability  attaches.  The  petition,  then,  brings  this 
case  within  this  latter  rule  and  states  a  cause  of  action. 

The  fact  that  the  building  is  constructed  for  the  use  of  the 
fire  department,  does  not  change  the  rule,  as  above  stated. 

For  error  in  sustaining  the  demurrer  to  the  petition  and  ren- 
dering judgment  in  favor  of  the  defendant,  the  judgment  of  the 
court  of  common  pleas  is  reversed  and  the  cause  remanded  for 
further  proceedings. 
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PENALTIES  FOR.  REaUlRlNG  EMPLOYEES  TO  JOIN  RELIEF 
ASSOaATION  AND  WAIVE  DAMAGES 
FOR  INJURIES.  ^ 

Court  of  Appeals  for  Hamilton  County. 

Joseph  P.  Bailey  v.  The  BAiiTiMORE  &  Ohio  Southwestern 
Railroad  Company;  and  Three  Other  Cases. 

Decided,  March  18,  1916. 

Constitutional  Law — Validity  of  the  Statute  Fixing  a  Penalty — For 
Requiring  Employees  to  Join  a  Relief  Association — Petition  for 
Recovery  of  Such  Penalty  Held  Good  Against  Demurrer, 

Sections  9012-13-14,  providing  that  it  shall  foe  unlawful  for  any  corpo- 
ration to  compel  employees  to  Join  an  association,  or  to  withhold 
any  part  of  their  wages  for  payment  of  dues  in  such  association, 
and  prohibiting  the  demanding  or  receiving  of  waivers  from  em- 
ployees of  any  right  to  damages  in  case  of  personal  injury  or 
death  during  the  course  of  such  employment,  and  declaring  agree- 
ments of  that  character  void,  are  not  in  contravention  of  either 
the  Federal  or  the  state  Constitution;  and  an  action  lies  to  re- 
cover a  penalty  for  requiring  an  employee  to  do  the  things  in 
these  statutes  forbidden. 

Albert  D.  Alcorn  and  Robert  8.  Alcorn,  for  plaintiffs  in  error. 
Harmon,  Colston,  Goldsmith  &  Hoadly,  contra. 

Gorman,  J. 

The  above  four  proceedings  in  error  present  the  same  questions 
of  law,  and  they  were  argued  and  submitted  to  the  court  as  one 
cause  involving  the  same  or  identical  facts,  from  which  facts 
the  same  conclusions  of  law  should  be  drawn. 

Each  of  the  plaintiffs  in  error  commeHced  an  action  against 
the  defendant  in  error  in  the  common  pleas  court  under  favor 
of  Sections  9012,  9013  and  9014,  General  Code,  to  recover  a 
penalty  for  withholding  from  their  wages  certain  sums  each 
month  to  be  applied  in  payment  of  their  dues  in  the  relief  de- 
partment of  the  defendant  in  error. 
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It  will  be  sufficient  for  the  purposes  of  the  court  to  refer  to 
the  petition  of  Joseph  Bailey.  lie  sets  up  thirteen  causes  of 
action,  all  of  which,  except  as  to  dates,  are  identical.  In  his 
first  cause  of.  action  he  sets  up  the  corporate  existence  of  the 
defendant,  and  that  it  was  organized  to  operate  a  railroad  in 
Ohio  and  other  states,  and  he  then  avers  that : 

' '  Plaintiff,  during  the  month  of  April,  1913,  was  employed  by 
the  defendant  as  switchman.  Defendant  required  him,  as  a  con- 
dition of  his  employment,  to  join  its  relief  department.  Said 
association  or  department,  by  its  rules  and  regulations,  required 
him  to  agree  to  surrender  or  waive  a  right  of  damages  against 
the  defendant  for  personal  injuries,  and  to  surrender  or  waive 
his  rights  in  said  department  or  association,  in  case  he  asserted 
his  claim  for  damages  against  defendant  for  personal  injuries. 

**  During  April,  1913^  the  defendant  unlawfully  and  illegally 
withheld  from  plaintiff's  salary  as  such  employee  the  sum  of 
four  ($4)  dollars  for  the  payment  of  dues  in  said  department 
or  association,  contrary  to  the  provisions  of  Section  9012,  General 
Code  of  Ohio,  to  the  plaintiff  *s  damage  in  the  sum  of  five  hun- 
dred ($500)  dollars. '^ 

The  trial  court  sustained  a  demurrer  to  this  cause  of  action 
and  to  the  petition  setting  up  the  other  twelve  similar  causes 
of  action,  on  the  ground  that  no  cause  of  action  was  stated.  He 
also  sustained  like  demurrers  to  the  like  petitions  setting  up 
like  causes  of  action  by  the  other  plaintiffs  in  error. 

The  question  presented  to  this  court  is  the  correctness  of 
these  rulings. 

The  sections  of  the  code  under  which  plaintiffs  seek  to  recover 
are  9012,  G.  C,  9013,  0.  C,  and  9014,  G.  C.  Section  9012,  G. 
C,  in  part  reads  as  follows: 

*'Xo  corporation  directly  or  indirectly  shall  compel  or  require 
an  employee  to  join  .any  company  or  association  whatsoever, 
or  withhold  any  part  of  an  employee's  wages  or  his  salary  for 
the  payment  of  dues  or  assessments  in  any  society  or  organ- 
ization, or  demand  or  require  either  as  a  condition  precedent 
to  securing  employment  or  being  employed,"  etc. 

Section  9013  reads  as  follows: 
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**No  railroad  company,  insurance  society  or  association  or 
other  person  shall  demand,  accept  or  enter  into  an  agreement 
or  stipulation  with  a  person  about  to  enter  or  in  the  employ  of 
a  railroad  company,  whereby  he  stipulates  or  agrees  to  sur- 
render or  waive  any  right  to  damage  against  a  railroad  company, 
thereafter  arising  ior  personal  injury,  or  death,  or  whereby  he 
agrees  to  surrender  or  waive  in  case  he  asserts  such  right,  any 
other  right/' 

Section  9014,  General  Code,  in  substance  provides  that  all 
rules,  regulations,  stipulations  and  agreements  declared  unlaw- 
ful by  the  next  three  preceding  sections  are  void.  A  corporation 
violating,  or  aiding  or  abetting  the  violation  of  either  of  such 
sections  shall  for  each  offense  forfeit  and  pay  to  the  person  thus 
wronged  or  deprived  of  his  rights  thereunder  not  less  than  fifty 
nor  more  more  than  five  hundred  dollars,  to  be  recovered  by  a 
civil  action. 

The  demurrers  for  the  purposes  of  the  cases  admit  the  truth 
of  the  averments  set  out  in  the  various  causes  of  action  of  the 
several  petitions;  and  the  sole  question  to  be  determined,  there- 
fore, is  the  right  of  the  plaintiflPs  to  recover  on  the  admitted  facts 
of  the  petitions.  This  in  turn  involves  the  constitutionality  of 
these  sections  of  the  General  Code.  If  these  sections  are  valid 
constitutional  expressions  of  the  law-making  body,  then  clearly 
the  petitions  disclose,  a  violation  of  these  Sections  (9012  and 
9013),  and  by  the  express  terms  of  Section  9014  the  defendant 
company,  by  the  act  of  violating  these  sections  or  either  of  them, 
became  liable  to  the  injured  employee  in  a  civil  action,  for  the 
penalty  fixed  by  the  statute.  On  the  other  hand,  if  these  sections 
are  invalid  because  they  are  in  contravention  of  any  provision 
of  the  state  or  Federal  Constitution,  then  no  cause  of  action  ex- 
ists in  favor  of  plaintiffs  and  the  demurrers  were  properly  sus- 
tained. 

It  is  claimed  by  counsel  for  defendant  in  error  that  these 
sections  of  our  code  are  violative  of  the  Fourteenth  Amendment 
of  the  Federal  Constitution,  in  that  they  impair  the  rights  of 
citizens  of  Ohio  to  contract  fully  and  freely  concerning  their 
own  labor  and  the  fruits  thereof,  and  therefore  deprives  them 
of  liberty  without  due  process  of  law. 
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Before  considering  this  question  we  shall  take  up  the  claim  of 
defendant  in  error  that  the  relief  department  of  the  defendant, 
which  is  attacked  in  the  petition  in  these  cases,  is  a  valid  and 
lawful  organization.  The  following  cases  are  cited  in  support 
of  this  claim,  in  which  cases  it  is  contended  that  this  organiza- 
tion has  been  held  to  be  a  valid  and  lawful  one:  P,,  C,  C.  & 
St.  L.  By.  Co.  V.  Cox,  55  0.  S.,  497;  State,  ex  rel  Sheets,  v. 
P.,  C,  C.  &  St.  L.  Ry.  Co.,  68  0.  S.,  9 ;  Penn.  Co.  v.  State,  ex  rel 
Crainger,  69  0.  S.,  536 ;  State,  ex  rel  Simpson,  v.  B,  &  0.  B.  B. 
Co.,  88  0.  S.,  540. 

The  case  of  P.,  C,  C.  &  St.  L.  By.  Co.  v.  Cox,  supra,  was  an 
action  to  recover  damages  for  personal  injuries  claimed  to  have 
been  sustained  by  Cox  by  reason  of  the  negligence  of  the  com- 
pany. The  company  set  up  as  a  defense  that  its  relief  depart- 
ment was  a  voluntary  association  created  for  the  purpose  of 
managing  a  fund  known  as  **the  relief  fund,*'  and  that  said  re- 
lief fund  was  formed  by  voluntary  contributions  from  employees, 
and  appropriations  when  necessary  to  make  up  ther  deficiencies, 
all  for  the  benefit  of  the  employees  who  may  be  members  fliereof ; 
that  under  the  regulations  of  said  relief  department  no  employee 
is  required  to  become  a  member  of  said  relief  department  or  to 
contribute  to  said  fund,  and  that  membership  therein  is  purely 
voluntary,  and  an  employee  may  withdraw  therefrom  at  pleasure ; 
that  payments  by  the  employees  to  the  support  of  said  relief 
fund  were  voluntary.  A  demurrer  to  this  defense  was  overruled, 
and  this  ruling  was  sustained  by  the  Supreme  Court.  In  decid- 
ing the  case  the  court,  through  Spear,  J.,  on  pages  512  and  513, 
says: 

'*We  think  the  contract  set  up  in  the  answer  is  not  fairly 
within  the  inhibitory  terms  of  the  act,  when  reasonably  con- 
strued, and  this  conclusion  makes  it  unnecessary  to  consider 
the  unconstitutionality  of  the  statute." 

On  pages  514  and  515,  in  speaking  of  the  character  of  the 
relief  department,  and  of  the  effect  of  the  rules  and  regulations 
thereof  on  the  members,  this  language  is  used : 
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**Nor  is  the  contract  a  compulsory  one.  It  is  entered  into 
voluntarily.  If  the  employee  conceives  it  to  be  for  his  interest 
to  enter  the  relief  class,  he  applies  for  the  privilege;  if  not, 
he  with  like  exercise  of  his  own  judgment  stays  out." 

It  will  therefore  be  seen  that  the  constitutionality  of  these 
sections  was  not  passed  upon  by  the  Supreme  Court  in  this 
case ;  nor  was  the  point  decided  that  a  relief  department,  whose 
rules  required  an  employee,  or  one  about  to  become  an  employee, 
of  a  railroad  company  to  become  a  member  of  said  relief  depart- 
ment, is  a  legal  or  valid  association.  On  the  contrary,  the  kind 
of  a  relief  department  which  the  court  was  considering  in  this 
case  was  one  which  was  purely  voluntary  and  whose  rules  did 
not  require  or  compel  railroad  employees  to  become  members 
thereof,  or  compel  them  to  contribute  to  the  relief  fund. 

But  the  petition  in  the  case  before  us  avers  that  defendant 
required  plaintiff,  as  a  condition  of  his  employment,  to  join  its 
relief  department,  and  that  the  rules  of  said  department  re- 
quired him  to  agree  to  surrender  or  waive  a  right  to  damages 
against  the  defendant  for  personal  injuries,  and  that  the  defend- 
ant unlawfully  and  illegally  withheld  from  plaintiff's  salary 
the  sum  of  $4  each  month  for  the  payment  of  dues  in  said  relief 
department.  The  demurrer  admits  these  averments  to  be  true, 
and  these  requirements  or  exactions  on  the  part  of  defendant 
company  are  the  things  prohibited  by  the  statute.  Sections  9012 
and  9013,  General  Code.  If  the  employee  is  not  required  or  com- 
pelled to  join  the  relief  department  but  does  so  voluntarily,  as 
was  said  in  the  Cox  case,  supra,  then  there  is  no  violation  of  any 
statute;  and  therefore  this  case  does  not  aid  us  in  determining 
whether  or  not  the  demurrer  to  plaintiff's  petition  was  properly 
sustained. 

The  case  of  State,  ex  rel  Sheets,  v.  P.,  C,  C.  &  St,  L.  Ry.  Co., 
68  O.  S.,  9,  was  an  action  in  quo  warramto  brought  by  the  Attor- 
ney-General to  inquire  by  what  authority  the  defendant  company 
was  engaged  in  transacting  the  business  of  life  and  accident 
insuraiice  whereby  it  insured  its  employees  against  sickness, 
accident  and  death  through  its  relief  department,  and  praying 
for  a  judgment  of  ouster.  The  findings  of  fact  upon  which  the 
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case  was  submitted  to  the  court  shows  that  the  defendant's  re- 
lief department  was  entirely  voluntary  and  confined  to  its  em- 
ployees, none  of  whom  were  required  to  become  members  thereof 
nor  to  pay  dues  thereto  except  voluntarily.  The  court  found 
as  a  matter  of  law  that  such  an  association  conducted  as  a  volun- 
tary relief  department,  where  there  was  no  compulsion  or  obli- 
gation on  the  part  of  the  employees  to  join,  was  not  illegal ;  nor 
were  the  acts  of  the  defendant  company  in  maintaining  such  a 
relief  department  tUtra  vires  or  contrary  to  public  policy.  But 
no  question  as  to  the  constitutionality  of  the  statute  under  which 
defendant  company  was  maintaining  ,said  relief  department 
was  raised  in  that  case,  nor  was  there  any  question  involved  as 
to  the  legality  of  a  compulsory  relief  department  whose  mem- 
bers were  required  or  compelled  to  join,  as  a  condition  of  their 
employment,  by  the  defendant  company  whose  employees  wages 
were  illegally  taken  to  pay  dues  into  said  association.  On  page 
33  the  court  says: 

**Not  a  dollar  of  the  fund  ever  belongs  to  the  railway  com- 
pany, and  it  is  made  up  primarily  of  a  certain  part  of  the  wages 
of  the  employee  retained  for  that  purpose  by  his  direction. 
*  •  *  While  an  employee  is  not  required  to  become  a  mem- 
ber, none  but  employees  could  do  so.  *  *  •  Is  this  an  in- 
surance business  ?  It  is  not  held  out  to  be  such.  •  •  •  The 
members  of  the  fund  are  volunteers.*' 

The  case  of  Pennsylvania  Company  v.  State,  ex  rel  Oallinger, 
69  0.  S.,  536,  is  an  unreported  case  and  decided  on  the  authority 
of  P.,  C,  C,  &  St.  L.  Ry.  Co,  v.  Cox,  55  0.  S.,  497,  and  State, 
ex  rel  Sheets,  v.  P.,  C,  C.  &  St.  L.  Ry,  Co.,  68  0.  S.,  9.  Evi- 
dently from  the  title  of  the  case  and  the  reference  to  these  two 
cases  it  was  a  case  of  quo  warranto  involving  the  same  questions 
considered  in  the  two  cases  cited.  We  can  not  speculate  as  to 
what  questions  were  involved  in  this  case,  and  can  not  see  that 
the  citation  sheds  any  light  on  the  questions  under  consideration. 

The  case  of  State,  ex  rel  Simpson,  v.  B,  &  O.  R.  R.  Co.,  88 
0.  S.,  540,  is  another  unreported  case  decided  on  the  authority 
of  the  Cox  case,  55  0.  S.,  597.    This  case  would  also,  as  appears 
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from  the  printed  record,  seem  to  have  been  a  quo  warranto  pro- 
ceeding ;  but  in  the  absence  of  a  report  of  what  was  there  decided 
we  can  not  say  that  this  decision  has  any  application  to  the  ques- 
tions raised  in  the  instant  cases. 

There  remains  to  be  considered  the  case  of  Copeland  v.  B.  & 
0,  8.  W.  R.  R,  Co.,  No.  431  on  the  docket  of  this  court,  and 
cited  by  counsel  for  defendant  in  support  of  their  contention 
that  this  decision  is  decisive  of  the  questions  involved  in  the 
cases  under  consideration.  The  Copeland  case  was  brought  by 
an  employee  of  the  defendant  company  to  recover  from  the  de- 
fendant all  the  moneys  which  he  alleged  he  was  -.ompelled  to 
pay,  or  which  were  compulsorily  deducted  from  his  wages  by 
the  defendant  company  as  premiums  for  insurance  in  said  de- 
fendant company  against  his  own  liability  to  injury  or  death. 
The  total  amount  sought  to  be  recovered  was  $112.30,  and  in- 
cluded weekly  items  of  $3  extending  over  the  period  from  Jan- 
uary 15,  1911,  to  December  22,  1913.  The  theory  upon  which 
a  recovery  was  sought  in  this  case  was  that  the  defendant  com- 
pany had  insured  plaintiif  against  death  or  personal  injury 
in  consideration  of  the  sums  withheld  each  week  from  his  wages, 
and  that  he  was  discharged  by  defendant  from  its  employ 
against  his  will  and  thereby  cut  oflf  from  the  benefits  of  said  in- 
surance, and  that  said  discharge  operated  as  a  cancellation  of 
his  insurance.  Plaintiff  bottomed  his  right  to  recover  these 
premiums  compulsorily  deducted  from  his  wages  under  the  rule 
laid  down  in  Insurance  Co,  v.  Poitker,  33  0.  S.,  49,  the  fourth 
paragraph  of  the  syllabus  of  which  is  as  follows : 

**If  in  such  case  the  company  (insurance  company)  wrong- 
fully declares  the  policy  forfeited,  and  refuses  to  accept  the 
premium  when  duly  tendered,  and  to  give  the  insured  the  cus- 
tomary renewal  receipt  evidencing  the  continued  life  of  the 
policy,  the  assured  is  in  equity  entitled  to  demand  a  rescission 
of  the  contract  and  a  return  of  the  premiums  paid  thereon,  with 
interest  from  the  time  of  payment.'' 

No  claim  was  made  in  that  case  that  Sections  9012,  9013  and 
9014,  General  Code,  were  unconstitutional  and  void,  nor  was  this 
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question  considered  or  decided  by  this  court.  It  appeared  to 
this  court  that  Copeland  was  seeking  to  recover  back  sums  of 
money  voluntarily  paid  by  him  to  the  railroad  company,  under 
a  claim  that  he  had  been  compelled  to  pay  the  same. 

The  case  of  State,  ex  rel  Sheets,  v.  P.,  C,  C.  &  St.  L.  Ry.  Co., 
68  0.  S.,  9,  appeared  to  cover  Copeland 's  case,  and  this  court 
so  stated  in  its  opinion.  There  is  no  express  provision  of  law 
warranting  a  recovery  of  money  paid  into  the  relief  department 
of  a  railroad  company  whether  paid  voluntarily  or  involun- 
tarily. The  remedy  given  by  the  statute,  Section  9014,  General 
Code,  appears  to  be  the  recovery  of  a  penalty  of  from  $50  to  $500 
for  a  violation  of  the  statutes  which  forbid  employees  of  a  rail- 
road company  being  required  to  join  relief  associations  or  with- 
holding a  part  of  their  wages  against  their  will.  It  appears 
further  that  during  the  entire  time  that  Copeland  paid  into  the 
relief  association  of  the  railroad  company  he  received  the  benefits 
of  an  insurance  against  injuries  or  death,  and  this  court  felt 
that  under  the  circumstances  he  had  received  value  for  the  dues 
paid  in  by  him. 

The  trial  court  in  the  cases  under  consideration  was  warranted 
in  sustaining  the  demurrers  to  the  petitions  on  the  language  em- 
ployed in  the  decision  in  the  Copeland  case.  But  this  court  did 
not  intend  in  the  Copeland  case  to  hold  Sections  9012  and  9014 
unconstitutional,  nor  was  its  decision  in  that  case  based  on  such 
grounds.  We  deem  it  to  be  fair  to  the  trial  court  to  say  that  he 
was  no  doubt  misled  by  the  language  in  the  Copeland  case,  in 
deciding  the  case  before  us. 

As  to  the  question  of  the  constitutionality  of  the  sections  of 
the  General  Code,  raised  in  these  cases,  we  are  of  the  opinion 
that  it  was  within  the  province  and  power  of  the  Legislature  to 
prescribe  the  regulations  and  conditions  under  which  a  railroad 
company,  a  corporation  doing  business  in  Ohio,  might  conduct 
and  operate  its  relief  departments,  and  to  define  the  kind  and 
character  of  relief  departments  or  associations  which  such  cor- 
porations could  maintain.  Courts  must  presume  all  statutes 
passed  by  the  law-making  body  to  be  valid;  and  an  act  of  the 
Legislature  should  never  be  held  invalid  or  unconstitutional, 
unless  clearly  or  manifestly  so.    These  sections  do  not  deprive 
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either  the  railroad  company  or  any  of  its  employees  of  the 
right  to  freely  and  voluntarily  contract  with  one  another  with 
reference  to  the  employment  of  the  employees  or  their  rights  to 
benefits  in  the  relief  departments.  The  inhibition  is  to  requir- 
ing or  compelling  employees  to  join  relief  departments  or  to 
submit  to  compulsory  deductions  from  their  wages  as  conditions 
of  employment  or  continuance  in  employment. 

The  statutes  seek  to  prevent  the  coercion  of  the  employees. 
Voluntary  payments  of  parts  of  their  wages,  or  voluntarily  seek- 
ing to  be  admitted  to  membership  in  the  relief  departments  is  not 
prohibited.  In  all  the  cases  decided  by  the  courts  of  this  state, 
in  80  far  as  we  have  found,  upholding  the  railroad  relief  depart- 
ments, the  associations  were  either  admitted  or  found  by  the 
court  to  be  purely  voluntary  and  not  compulsory. 

In  the  case  of  State,  ex  rel  Simpson,  v.  Pennsylvania  Co.  and 
B.  &  0,  R.  R,  Co.,  13  C.C.(N.S.),  37,  the  court  said  on  page  39: 

*  *  It  is  further  contended  as  a  second  ground  of  demurrer  that 
the  amended  petition  does  not  state  facts  suflScient  to  constitute 
a  cause  of  action  on  the  ground  that  Section  9010,  General  Code, 
as  amended  April  7,  1908,  is  unconstitutional  and  void. 

**We  are  of  the  opinion  that  it  is  entirely  competent  for  the 
Legislature  to  place  proper  restrictions  upon  a  corporation,  such 
as  a  railroad  company,  in  respect  to  its  conduct  and  operation, 
and  the  character  of  relief  associations  that  it  maintains  or  as- 
sists in  maintaining,  and  that  it  is  not  violative  of  any  of  the 
provisions  of  the  Constitution." 

Section  9010,  General  Code,  prohibits  any  railroad  company 
from  establishing,  maintaining  or  assisting  in  maintaining 

''a  relief  association  or  society,  the  rules  or  by-laws  of  which 
require  of  a  person  or  employee  becoming  a  member  thereof  to 
enter  into  an  agreement  or  stipulation,  directly  or  indirectly, 
whereby  he  stipulates  or  agrees  to  surrender  or  waive  a  right 
of  damages  against  any  railroad  company  for  personal  injuries 
or  death,  or  to  surrender  or  waive  in  case  he  asserts  such  claim 
for  damages,  any  right  whatever." 

There  would  seem  to  be  no  good  reason  for  holding  that  if 
such  a  statute  is  constitutional  and  valid,  then  Sections  9012, 
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General  Code,  and  9014,  General  Code,  are  also  valid  enact- 
ments, inasmuch  as  these  sections  prohibit  any  railroad  company 
from  directly  or  indirectly  compelling  or  requiring  an  employee 
to  join  any  association  whatsoever  or  to  withhold  any  part  of  his 
wages,  and  imposing  a  penalty  of  from  $50  to  $500  for  a  viola- 
tion of  the  sections. 

In  the  case  of  Shaver  v.  Pennsylvania  Co,,  71  Fed.,  931, 
Judge  Ricks  of  the  United  States  Federal  Court  for  the  Northern 
District  of  Ohio  held  that  Section  3270,  Revised  Statutes,  a  part 
of  which  section  is  now  9012,  General  Code,  is  unconstitutional 
and  void  because  violative  of  Article  II,  Section  26  of  the  Consti- 
tution, and  of  the  Fourteenth  Amendment  of  the  Federal  Con- 
stitution ;  but  the  facts  show  that  the  relief  association  in  that 
case  was  a  voluntary  one  and  in  no  way  compulsory. 

In  the  case  of  Pierce  v.  VanDusen,  118  Fed.,  693,  decided  by 
the  United  States  Circuit  Court  of  Appeals  for  this  Sixth  Dis- 
trict, Justices  Harlan,  Taft  and  Lurton,  sitting,  the  court  in 
commenting  on  this  decision  of  Judge  Ricks  in  the  Shaver  case, 
says  on  pages  702-703: 

**It  is  quite  clear  from  an  examination  of  Judge  Rick's  opin- 
ion that  he  intended  to  decide  nothing  morCT-indeed,  the  case 
under  his  view  of  the  statute  required  nothing  more  to  be  de- 
cided— than  that  the  part  of  the  act  of  1890  relating  to  contracts 
or  agreements  whereby  a  right  to  damages  against  a  railroad 
company,  arising  from  personal  injuries  or  death,  was  surren- 
dered or  waived  when  the  employee  became  a  member  of  the 
relief  association  referred  to,  was  unconstitutional,  as  depriving 
the  employees  of  railroad  corporations  of  their  liberty  without 
due  process  of  law.  He  had  no  occasion  in  the  case  before  him 
to  consider  the  validity  of  the  third  section  of  that  act.'* 

A  perusal  of  this  decision  in  118  Fed.,  supra,  satisfies  us  that 
the  United  States  Circuit  Court  of  Appeals  did  not  approve  of 
Judge  Ricks'  holding  in  the  Shaver  case,  and  that  what  he  said  in 
that  case  as  to  the  unconstitutionality  of  Section  3270,  Revised 
Statutes,  was  to  be  considered  as  obiter  dicta. 

Penalty  statutes  similar  to  Section  9014,  General  Code,  have 
been  frequently  upheld  as  valid  and  reasonable  legislation. 
Railroad  Co.  v.  Cook,  37  0.  S.,  265 ;  D.,  T.  &  L  R.  R,  Co.  v.  State, 
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82  0.  S.,  60 ;  Seaboard  Air  Line  v.  Seegers,  207  U.  S.,  73 ;  West- 
ern Un,  Tel.  Co.  v.  James,  162  U.  S.,  650. 
Indeed,  in  the  ease  of  C,  B.  &  Q.  R.  B.  Co.  v.  McOuire,  219 

m 

U.  S.,  549,  the  court  held  that  MeGuire,  a  brakeman  who  after 
being  injured  accepted  his  benefits  as  a  member  of  the  relief 
association  to  the  amount  of  $822,  was  not  thereby  barred  to 
maintain  an  action  against  the  railroad  company  for  the  in- 
juries received.  The  law  of  Iowa  as  to  relief  associations  set 
up  in  that  case  to  defeat  iVIcGuire's  recovery,  was  similar  to  the 
Ohio  statutes.  In  the  fourth  paragraph  of  the  syllabus  of  the 
case  the  court  says: 

* '  A  state  has  power  to  prohibit  contracts  limiting  liability  for 
injuries,  made  in  advance  of  the  injuries,  and  to  provide  that 
the  subsequent  acceptance  of  benefits  under  such  contracts  shall 
not  constitute  satisfaction  of  the  claim  for  injuries  received 
after  the  contract.  Such  a  statute  does  not  impair  the  liberty 
of  contract  guaranteed  by  the  Fourteenth  Amendment;  so  held 
as  to  the  Iowa  statute  relative  to  employees  of  railway  com- 
panies.*' 

Under  the  employer's  liability  acts  of  1906  and  1908  passed 
by  Congress,  there  is  a  provision  that  the  acceptance  of  benefits 
from  the  relief  department  does  not  bar  an  injured  employee 
from  recovering,  even  though  he  agrees  to  waive  his  claim  for 
damages,  if  he  accepts  the  benefit  for  any  injuries  received  after 
the  agreement  is  entered  into.  This  provision  of  these  acts  has 
been  upheld  as  a  valid  exercise  of  the  legislative  power.  Phil., 
Bal.  &  Wash.  E.  R.  Co.  v.  Schubert,  224  U.  S.,  603 ;  P.,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Sheets,  15  C.C.(N.S.),  305. 

In  the  case  in  224  V.  S.,  supra,  the  court  says: 

**  Congress  has  power  to  enforce  the  regulations  validly  pre- 
scribed by  the  employer 's  liability  act  of  1908,  but  the  provision 
of  Section  5  of  the  act  providing  that  exemptions  from  liability 
shall  be  void,  and  that  the  acceptance  of  benefits  under  the  re- 
lief contract  shaU  not  be  a  bar  to  recovery  are  not  in  contraven- 
tion of  any  constitutional  inhibition." 

Counsel  for  defendant  in  error  have  cited  in  support  of  their 
contention  that  these  sections  are  violative  of  the  Fourteenth 


816  '      COURT  OP  APPEALS. 


Bailey  v.  Railway.  [VoL«6(N.S.) 


Amendment  of  the  Federal  Constitution,  the  cases  of  Mo,  Pac. 
Ry,  Co.  V.  Tucker,  230  U.  S.,  340;  (7.,  M,  &  St.  P.  By.  Co,  v. 
Polt,  232  U.  S.,  165 ;  C,  M,  &  St.  P.  Ry,  Co.  v.  Kennedy,  232 
U.  S.,  626. 

The  first  of  these  eases  involved  the  right  of  the  state  of  Kan- 
sas to  fix  railroad  rates  for  transportation  of  oil,  gasoline,  etc., 
and  fixed  a  penalty  of  $500  for  a  violation  of  the  act. 

The  second  case  involved  the  right  of  the  Legislature  of 
South  Dakota  to  enact  a  law  allowing  double  damages  against 
a  railroad  company  for  failure  to  pay  a  claim  or  to  offer  a  sum 
equal  to  what  the  jury  finds  the  claimant  entitled  to. 

The  third  case  involved  the  same  question  as  was  raised  in  the 
second  case. 

Suffice  it  to  say  that  even  a  cursory  reading  of  these  decisions 
will  satisfy  one  that  the  rules  therein  laid  down  have  no  appli- 
cation to  the  cases  under  consideration.  The  statutes  construed 
in  these  cases  undertook  arbitrarily,  and  without  an  oppor- 
tunity to  have  the  question  tried  in  a  court  of  law  or  equity,  to 
confiscate  property  and  property  rights  of  railroad  companies. 
These  statutes  were  not  regulatory,  but  highly  penal. 

The  statutes  of  Ohio  under  consideration,  Sections  9012,  9013 
and  9014,  General  Code,  are  purely  regulatory  and  not  confisca- 
tory, as  were  the  statutes  passed  upon  in  the  cases  above  referred 
to. 

Upon  a  full  and  fair  consideration  of  the  cases,  we  are  not 
prepared  to  say  that  these  statutes  are  so  palpably  and  mani- 
festly in  contravention  of  any  of  the  provisions  of  the  Federal 
Constitution  or  of  the  Constitution  of  this  state  as  to  require  us 
to  hold  that  the  General  Assembly  had  no  power  to  enact  the 
same.  Courts  inferior  to  the  Supreme  Court  should  be  very 
chary  in  holding  acts  of  the  law-making  body  unconstitutional, 
and  should  do  so  only  in  cases  which  are  clearly  in  contravention 
of  the  organic  law. 

For  the  reasons  stated  the  judgment  of  the  court  of  common 
pleas  will  be  reversed  and  the  causes  remanded  for  such  further 
proceedings  as  are  authorized  by  law. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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AS  TO  UABILITY  FOR  THE  DEATH  OP  AN  ONLOOKER. 

Court  of  Appeals  for  Stark  County. 

Rena  Petebs,  Administratrix  of  the  Estate  of  Charles  D. 
Peters,  Deceased,  v.  Weston  C.  Howenstein  et  al.* 

Decided,  January  Term,  1916. 

Negligence — Boiler  of  Traction  Engine  Bursts — And  a  Bystander  Watch- 
ing its  Operation,  is  Killed — No  Liability  on  the  Part  of  Those 
Operating,  the  Engine. 

Recovery  of  damages  can  not  be  had  for  the  death  of  one  who  was 
killed  by  the  bursting  of  the  boiler  of  a  traction  engine,  which 
was  being  operated  on  a  public  road,  where  the  decedent  was  not 
an  employee  of  those  owning  and  operating  the  engine,  and  was 
not  present  by  invitation,  but  was  a  mere  onlooker  idly  watching 
the  operation  of  the  engine. 

J.  II.  Robertson  and  Thomas  F.  Turner,  for  plaintiff  in  error. 
Welty  &  Burt  and  Taylor  &  Stewart,  contra. 

HoucK,  J. 

This  cause  is  here  on  error  from  the  common  pleas  conrt  of 
this  county.  The  parties  stand  in  the  same  relative  positions 
as  in  the  court  below.  The  plaintiff  brought  suit  in  the  common 
pleas  court  to  recover  of  the  defendants  damages  for  the  al- 
leged wrongful  death  of  the  hifsband  of  plaintiff,  Charles  D. 
Peters,  who  was  killed  by  the  explosion  of  the  boiler  of  a  trac- 
tion engine  owned  by  the  defendants,  while  the  same  was  being 
used  in  hauling  a  steam  shovel  owned  by  one  George  Gareaux, 
on  the  5th  day  of  February,  1914. 

Plaintiff  avers  in  her  petition  that  said  boiler,  engine,  and 
the  various  fixtures  and  attachments  thereto  were  old,  having 
on  said  5th  day  of  February,  1914,  been  in  use  about  fifteen 
years,  and  thereby  had  become  greatly  out  of  proper  condition 

•Motion  to  require  Court  of  Appeals  to  certify  its  record  overruled  and 
motion  to  dismiss  granted  by  the  Supreme  Court  May  29,  1916. 
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and  repair  for  proper  safety  in  the  use  of  the  same,  in  this, 
to-wit:  the  safety  valve  on  said  boiler  did  not  work  properly, 
would  clog  and  not  permit  the  same  to  blow  off  from  said  boiler 
when  the  pressure  became  great;  that  the  water-gauge  cocks 
to  said  boiler  were  fast  and  would  not  turn ;  that  said  boiler  was 
old,  much  corroded  and  worn,  thin  and  leaky,  thereby  rendering 
the  same  weak,  unfit,  unsafe  and  insecure,  all  of  which  defective, 
unsafe  and  insecure  conditions  of  said  boiler  and  attachments, 
as  well  as  the  age  and  long  continued  use  of  said  boiler  and  its 
attachments,  were  on  said  5th  day  of  February,  1914,  and  for  a 
long  period  of  time  prior  thereto,  well  known  to  said  defendants, 
and  to  each  of  them,  or  that  said  defendants,  in  the  exercise  of 
reasonable  care,  could  and  should  have  known  of  the  same,  and 
that  by  reason  of  the  premises  the  said  defendants  were  guilty 
of  negligence,  which  caused  the  injuries  resulting  in  the  death 
of  plaintiff's  decedent,  and  that  the  same  was  caused  without 
any  fault  or  negligence  on  the  part  of  said  decedent,  and  plaint- 
iff  prays  for  judgment  against  the  defendants  in  the  sum  of  ten 
thousand  dollars. 

The  defendants  filed  an  answer  in  the  nature  of  a  general 
denial. 

The  cause  was  tried  in  the  common  pleas  court,  and  at  the 
conclusion  of  all  the  evidence,  and  after  both  plaintiff  and  de- 
fendants had  rested  their  case,  the  defendants  moved  the  court 
to  direct  the  jury  to  render  a  verdict  in  favor  of  the  defendants. 
The  motion  was  sustained  by  the  court,  and  the  jury  returned  a 
verdict  for  the  defendants.  To  the  sustaining  of  this  motion  by 
the  court,  and  in  the  court's  instructing  the  jury  to  return  a 
verdict  for  the  defendants,  error  is  prosecuted  to  this  court 
seeking  a  reversal  of  the  judgment  below. 

The  undisputed  and  conceded  facts  in  this  case,  as  disclosed 
by  the  bill  of  exceptions,  are  as  follows :  The  defendants  owned 
the  traction  engine  and  boiler  in  question,  and  were  invited, 
through  Mr.  Howenstein,  one  of  the  defendants,  to  assist  one 
George  Gareaux  in  moving  a  steam  shovel  upon  the  public  high- 
way between  North  Industry  and  East  Sparta,  said  Gareaux  at 
that  time  having  the  contract  for  the  grading,  paving  and  im- 
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proving  of  the  highway,  and  defendants  living  in  the  vicinity 
where  the  work  was  being  done,  took  the  engine  to  the  place 
where  the  steam  shovel  was  located,  the  same  being  immediately 
in  front  of  the  Steinmetz  farm,  about  three-quarters  of  a  mile 
south  of  Howenstein  Station,  there  being  at  that  place  in  the 
road  a  highway  leading  to  the  east,  and  beginning  on  the  east 
side  of  the  road,  known  as  the  Steinmetz  lane.  Steinmetz 's  fields 
were  inclosed  by  fences,  and  plaintiff's  decedent  was  not  en- 
gaged in  any  part  of  the  work  with  Gareaux  or  the  defendants, 
or  either  of  them,  and  was  not  invited  to  the  place  in  question, 
but  out  of  mere  idle  curiosity  had  walked  from  Howenstein  Sta- 
tion southward  in  the  field  of  Steinmetz,  and  together  with  an- 
other person  stood  in  the  field  back  from  the  road  some  little 
distance  from  the  engine  and  boiler  in  question  watching  the 
engine  move  the  shovel,  and  while  the  engine  was  so  engaged 
the  boiler  exploded,  and  plaintiff's  decedent  was  struck  by  a 
broken  part  of  the  same,  and  as  a  result  of  said  injuries  de- 
parted this  life  the  following  day. 

The  defendants  disclaim  any  liability,  and  maintain  that  they 
were  not  negligent  in  the  operation  of  their  engine  or  the  boiler 
belonging  to  same,  and  that  plaintiff's  decedent  was  a  tres- 
passer, or  a  mere  onlooker,  and  thereby  assumed  the  risk  he 
took  by  standing  and  remaining  in  the  position  where  he  was 
at  the  time  of  the  accident,  and  that  by  reason  of  the  premises 
the  defendants,  as  claimed  by  them,  owed  no  duty  to  the  plaint- 
iffs decedent  save  and  except  not  to  maliciously,  intentionally 
or  wantonly  injure  him. 

We  are  free  to  say  that  the  real  question  presented  by  the 
facts  as  disclosed  in  this  case  has  never  been  passed  upon  by 
any  court,  so  far  as  we  know ;  and  we  have  been  unable  to  find 
any  reported  case,  in  this  or  any  other  state,  covering *the  exact 
facts  as  shown  by  the  record  in  the  instant  case. 

What  duty,  if  any,  did  the  defc^ndants  owe  to  the  plaintiff's 
decedent?  The  decedent  was  not  in  the  employ  of,  nor  had  he 
been  invited  or  requested  to  be  present  and  occupy  the  place  and 
position  he  did  when  the  unfortunate  accident  occurred.  He 
was  simply  an  onlooker,  an  uninvited  guest,  and  notwithstanding 
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the  fact  that  the  defendants  might  have  been  negligent  in  oper- 
ating the  engine  and  boiler  in  question,  yet  under  these  circum- 
stances were  the  defendants  liable  in  law  to  the  plaintiff!  In 
other  words,  what  duty  did  the  defendants  owe  to  plaintiff's 
decedent,  taking  into  consideration  all  the  circumstances  and 
facts  of  the  casef 

It  will  be  conceded  that  the  operation  of  a  traction  engine 
on  the  public  highway  is  not  unlawful,  nor  is  it  a  nuisance  in 
itself.  If  it  becomes  a  nuisance,  it  is  by  reason  of  the  fact  of  the 
way  and  manner  it  is  operated,  and  not  because  it  is  a  traction 
engine.  The  decedent  not  being  an  employee  of  the  defendants, 
and  not  being  present  by  invitation,  and  not  about  any  business 
which  would  require  him  or  his  presence  at  the  place  where  the 
injury  occurred,  but,  upon  the  other  hand,  being  there  for  the 
sole  and  only  purpose,  so  far  as  the  facts  disclose,  of  satisfying 
an  idle  curiosity  as  to  the  operation  of  the  engine  and  the  steam 
shovel,  can  it  be  properly  claimed  that  the  defendants  owed  to 
him  any  legal  or  lawful  obligation  save  and  except  that  they 
would  not  wantonly,  intentionally  or  maliciously  injure  him? 

Under  these  facts  and  circumstances  we  think  the  only  duty 
which  the  defendants  owed  to  plaintiff's  decedent  was  the  duty 
of  not  wantonly  or  intentionally  injuring  him,  and  there  is  no 
evidence  submitted  that  would  in  any  way  tend  to  prove  that  the 
defendants  wantonly  or  in  any  way  intended  to  injure  the 
decedent. 

Taking  this  view  of  the  law  applicable  to  the  facts  in  the 
present  case,  we  think  the  trial  judge  committed  no  error  in 
sustaining  the  motion  to  direct  the  jury  to  return  a  verdict  for 
the  defendants.  Finding  no  error  in  the  record,  the  judgment 
below  should  be  aflSrmed. 

Judgment  aflBrmed. 

Shields,  J.,  and  PowEUi,  J.,  concur. 
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PROBABLE  CAUSE  IN  AN  ACTION  FOR  MALIOOUS 

PROSECUTION. 

Court  of  Appeals  for  Hamilton  County. 

The  Cincinnati,  Hamilton  &  Dayton  Railway  Company  v. 

George  W.  Winnbs. 

Decided,  May  8,  1916. 

1.  In  Instructing  a  jury  with  reference  to  probable  cause  in  such  an  ac- 

tion, it  is  the  duty  of  the  court  to  apply  the  law  to  the  facts  by 
telling  them  whether  the  facts  which  the  evidence  tends  to  es- 
tablish, if  found  by  them  to  exist,  did  or  did  not  constitute  prob- 
able cause  for  the  prosecution. 

2.  It  is  error  in  such  an  action  to  refuse  to  give  a  special  charge  to 

the  effect  that,  if  the  party  causing  the  arrest  in  good  faith  laid 
the  facts  before  an  attorney  and  acted  upon  his  advice  in  causing 
the  arrest  to  be  made,  such  advice  is  conclusive  evidence  of  prob- 
able cause  for  the  institution  of  the  prosecution. 

3.  It  is  also  error  in  such  an  action  to  refuse  to  give  a  special  charge 

to  the  effect  that  the  waiving  of  examination  by  the  defendant  be- 
fore a  Justice  of  the  peace  is  prima  facie  evidence  of  probable  cause; 
or  to  refuse  the  special  charge  that  the  return  of  an  indictment 
against  the  plaintiff  by  a  grand  Jury  is  prima  facie  evidence  of 
probable  cause  for  the  arrest. 

4.  And  it  is  error  to  charge  that  if  the  defendant  knew  before  the  case 

was  nollled  that  the  charge  was  not  well  founded,  his  continuance 
in  said  prosecution  may  be  regarded  as  evidence  of  actual  malice 
for  which  punitive  damages  may  be  awarded,  where  there  was 
no  evidence  that  the  defendant  possessed  such  knowledge,  and  no 
explanation  was  given  of  punitive  damages  or  of  the  kind  of  a 
'case  in  which  such  damages  may  be  awarded. 

Watte  &  Schindel  and  Herbert  Shaffer,  for  plaintiff  in  error. 
Galvin  &  Bauer,  contra. 

Jones  (E.  H.),  P.  J. 

George  W.  Winnes,  by  the  consideration  of  the  court  of  com- 
mon pleas,  recovered  a  judgment  in  the  sum  of  $3,500  against 
the  Cincinnati,  Hamilton  &  Dayton  Railway  Company  for  ma- 
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licious  prosecution,  which  judgment  the  said  company  by  this 
proceeding  in  error  seeks  to  have  reversed.  It  also  prays  judg- 
ment of  this  court  in  its  favor. 

It  is  claimed  that  errors  occurred  during  the  trial  in  the 
admission  and  rejection  of  evidence,  in  the  general  charge  of  the 
court,  in  the  action  of  the  trial  judge  upon  certain  of  the  special 
charges  requested,  and  that  the  verdict  and  judgment  are  not 
supported  by  the  evidence. 

There  was  not  much  difference  between  counsel,  during  oral 
argument  here,  as  to  the  evidence  on  the  record  touching  the 
question  of  probable  cause. 

Upon  the  (juestion  as  to  whether  or  no  such  evidence  showed 
probable  cause  for  the  arrest  of  Winnes  counsel  disagreed,  and 
argued  ably  (»ach  for  his  own  contention  as  to  the  effect  of  the 
evidence  bearing  upon  this  all-important  point.  So  it  is  in  their 
briefs.  Both  quote  and  rely  upon  the  same  evidence  in  support 
of  their  diverse  conclusions  of  law.  One  argues  from  these  facts 
that  there  was  probable  cause  as  a  matter  of  law  and  that  noth- 
ing was  left  for  the  company  in  the  performance  of  the  duty  it 
owed  to  itself  and  society  but  to  cause  the  arrest  .of  Ludlum  and 
Winnes.  The  other  says  that  **  there  was  no  circumstance  in 
this  case  that  would  lead  an  ordinarily  prudent  person  to  have 
a  reasonable  belief  in  the  guilt  of  the  person  charged  with  the 
crime."  In  fact,  upon  this  phase  of  the  case  there  is  so  little 
dispute  over  the  facts  that  the  question  becomes  one  of  law, 
viz. :  Did  Woodward,  the  agent  of  the  company,  in  causing  the 
arrest  of  Winnes  have  a  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to 
jwarrant  a  belief  that  Winnes  was  guilty  of  the  offense  with 
which  he  was  charged?  See  Ash  v.  Marlow,  20  0.,  119;  Miles 
V.  Salisbury,  21  C.  C,  333. 

The  guilt  or  innocence  of  Winnes  is  in  no  wise  involved  in 
this  controversy.  It  is  only  a  question  of  the  information  in 
possession  of  Woodward  or  of  the  company  at  the  time  of  the 
arrest,  and  whether  he  acted  thereon  as  would  any  reasonable, 
prudent  man. 
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Notwithstanding  the  lack  of  essential  difference  upon  material 
facts,  we  have  carefully  examined  the  record  and  have  been 
confirmed  in  our  impressions  based  on  the  argument  that  the 
verdict  below  was  not  supported  by  the  evidence.  There  was 
such  a  correlation  of  circumstances,  such  a  dove-tailing  of  in- 
criminating evidence  and  such  a  logical  development  of  sus- 
picious acts  and  situations,  all  brought  to  the  notice  of  Wood- 
ward in  such  a  fashion  as  would  in  our  opinion  justify  a  rea- 
sonable man  in  taking  the  action  complained  of.  The  record  we 
think  shows  caution  and  prudence  on  the  part  of  the  agents 
and  employees  of  the  railway  company,  and  cool  deliberate 
action  free  from  malice.  "We  can  not  say  there  was  no  evidence 
to  support  the  verdict,  but  rather,  in  the  language  of  the  statute, 
that  it  is  not  supported  by  sufficient  evidence.  Probable  cause 
is  a  mixed  question  of  law  and  fact.  For  this  reason  we  can 
not  enter  judgment  here,  but  think  there  should  be  a  new  trial 
of  this  cause. 

It  therefore  becomes  important  to  notice  other  alleged  errors 
occurring  at  the  trial: 

First,  the  failure  of  the  court  to  charge  whether  the  facts 
proved  constituted  probable  cause.  This  may  not  be  reversible 
error  in  this  case,  for  the  reason  that  it  does  not  appear  that 
the  attention  of  the  trial  judge  was  called  to  the  omission.  The 
charge  of  the  court  was  in  the  abstract.  It  gave  the  jury  no 
assistance  in  determining  what  knowledge  on  the  part  of  Wood- 
ward would  constitute  probable  cause  in  this  case. 

Our  view  of  the  law  is  well  stated  by  the  court  in  Hess  v. 
Oregon  Baking  Co,,  31  Ore.,  503,  at  page  512,  thus: 

**  Without  further  elaboration  of  this  question  or  further 
special  reference  to  authorities,  it  is  sufficient  to  say  that,  under 
the  adjudged  cases,  it  is  generally  the  duty  of  the  trial  court, 
in  instructing  juries  in  cases  of  this  character,  to  apply  the  law 
to  the  facts  by  telling  them  whether  the  facts  which  the  evidence 
tends  to  establish,  if  found  by  them  to  exist,  will  or  not  consti- 
tute probable  cause  for  the  prosecution,  leaving  to  the  jury  only 
the  question  as  to  the  existence  of  such  facts,  and  that  it  is 
error  to  define  probable  cause  in  general  terms,  and  to  submit 
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to  the  jury  the  question  as  to  whether  the  facts  in  the  particular 
case  do  or  do  not  come  within  such  definition.  The  credibility  of 
the  evidence,  and  what  facts  it  proves,  are  for  the  jury;  but 
whether  such  facts  do  or  do  not  constitute  probable  cause  is  a 
question  exclusively  for  the  court.  The  court  should,  therefore, 
by  means  of  a  hypothetical  instruction,  group  the  facts  which 
the  evidence  tends  to  prove  and  instruct  the  jury  that,  if  they 
find  such  facts  to  have  been  established,  they  must  find  that 
there  was  or  was  not  probable  cause." 

• 

The  court  was  asked  to  give  special  charges,  as  follows,  and  of 

his  refusal  so  to  do  plaintiff  in  error  complains : 

Special  charge  No.  &: 

**The  undisputed  evidence  in  this  case  is  that  James  H. 
Woodward,  before  instituting  the  prosecution  against  the  plaint- 
iff, laid  the  facts  before  a  reputable  attorney  at  law,  a  member 
of  the  Ohio  bar,  and  asked  his  advice  and  was  advised  by  said 
attorney  that  under  such  facts  the  plaintiff  and  E.  C.  Ludlum 
were  in  his  opinion  guilty  of  a  crime,  and  that  said  attorney 
then  prepared  the  affidavit  upon  which  the  prosecution  was 
instituted.  I  therefore  charge  you  that  if  you  find  from  the 
evidence  that  said  James  H.  Woodward  in  good  faith  laid  all 
the  facts  which  had  come  to  his  knowledge  before  said  attorney 
and  acted  on  his  advice,  such  advice  is  conclusive  evidence  of 
probable  cause  for  the  institution  of  the  prosecution." 

Special  charge  No.  4: 

**I  charge  you  that  the  fact  that  the  plaintiff  waived  exami- 
nation before  Justice  of  the  Peace  Vail  is  prima  facie  evidence 
that  there  was  probable  cause  for  the  prosecution  against  him." 

Special  charge  No.  9 : 

'*I  charge  you  that  the  indictment  of  the  plaintiff  by  the 
grand  jury  of  Warren  county  is  prima  facie  evidence  that  there 
was  probable  cause  for  the  institution  of  the  prosecution  against 
him.'' 

Without  citing  authorities  other  than  Hess  v.  Oregon  Baking 
Co.,  supra,  we  hold  that  the  court  erred  in  not  giving  these 
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special  charges.  They  correctly  state  the  law  and  it  was  the 
duty  of  the  trial  judge  to  read  them  to  the  jury  before  argu- 
ment, as  requested. 

The  court  erred  in  giving  special  charge  No.  7  requested  by 
plaintiff : 

''The  jury  are  instructed  that  if  you  find  that  at  the  time 
the  defendant,  through  its  agent,  James  H.  Woodward,  if  you 
find  he  was  such  agent,  while  acting  within  the  scope  of  his 
authority,  commenced  this  prosecution,  and  did  not  have  prob- 
able cause  to  believe,  and  did  not  believe,  the  plaintiff  guilty  of 
the  crime  charged  against  him,  and  such  person  afterwards 
knew  before  said  case  was  noUed  that  the  charge  was  not  well 
founded,  his  continuance  in  said  prosecution  may  be  considered 
as  evidence  of  actual  malice  for  which  plaintiff  is  entitled  to 
punitive  damages  in  addition  to  the  damage  to  which  he  might 
be  entitled  as  compensation,  if  any." 

This  was  error: 

First,  because  there  was  no  explanation  of  the  term  "punitive 
damages,"  nor  of  the  kind  of  cases  in  which  such  damages  might 
be  awarded.    Miles  v.  Salisbury,  21  C.  C,  333. 

Second,  because  there  was  no  evidence  showing  that  Wood- 
word  had  any  knowledge,  before  the  case  was  nollied,  of  the 
innocence  of  the  accused  or  that  the  charge  was  not  well  founded. 

We  find  no  errors  except  those  pointed  out. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Jones  (Oliver  B.),  J.,  concurs;  Gobman,  J.,  not  sitting. 
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THE  RULE  or  ORDINARY  CARE  IN  CROSSING 

RAILWAY  TRACKS. 

Court  of  Appeals  for  Stark  County. 

The  Pennsylvania  Company  v.  Chables  J.  Gulling.* 

Decided,  February  Term,  1916. 

Application  of  the  Rule  as  to  Looking  and  Listening — Must  be  E^eC' 
tively  Performed,  Rather  than  Performed  at  Some  Specified  Dis- 
tance from  the  Tracks — Charge  of  Court  in  a  Crossing  Accident-— 
Whether  the  Approaching  Engine  Displayed  a  Headlight  a  Proper 
Question  for  the  Jury. 

1.  The  looking  and  listening  required  at  a  railway  crossing  is  to  be 

exercised  at  such  proximity  to  the  crossing  as  to  make  such  look- 
ing and  listening  effective  without  regard  to  the  distance  from 
the  tracks  of  the  person  so  attempting  to  cross,  and  this  requires 
that  the  looking  be  so  done  as  to  enable  the  person  to  see  that 
the  way  is  clear  for  him  to  get  over  the  tracks  in  safety  before 
a  train  within  his  range  of  view  of  the  tracks,  going  at  the  usaal 
rate  of  speed  of  fast  trains,  would  reach  the  crossing. 

2.  Negligence  is  not  shown  in  the  case  of  one  who  looked  when  within 

forty  feet  of  the  crossing,  and  having  a  clear  view  of  the  tracks 
for  the  distance  of  three-quarters  of  a  mile  and  neither  seeing  nor 
hearing  an  approaching  train,  drove  upon  the  crossing  in  good 
faith  believing  he  could  safely  cross,  and  in  so  doing  was  struck 
by  a  train. 
?.  Whether  the  engine  drawing  the  train  which  struck  plaintiff  dis- 
played a  headlight,  as  to  which  there  was  affirmative  testimony 
both  for  and  against,  and  whether  a  failure  to  display  a  headllglit 
was  the  proximate  cause  of  the  accident,  was  a  proper  question 
for  determination  by  the  Jury. 

Carey  &  Armstrong  and  A,  M.  McCariy,  for  plaintiff  in  error. 
Amerman  &  Mills  and  Lombard,  Hext  &  Wasbnm,  contra. 

Shields,  J. 

Proceedings  in  error  are  prosecuted  herein  to  reverse  a  judg- 
ment of  the  Court  of  Common  Pleas  of  Stark  County,  wherein 

•Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  May  9,  1916, 
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tli,e  defendant  in  error  in  a  certain  action  for  damages  recovered 
a  judgment  against  the  plaintiff  in  error  for  alleged  negligence 
in  operating  a  train  of  its  cars  over  a  public  highway  crossing 
east  of  the  village  of  Louisville,  in  said  county,  thereby  causing 
permanent  injuries  to  the  defendant  in  error,  as  set  forth  in 
his  petition  filed  in  the  court  below.  The  principal  grounds  of 
alleged  negligence  set  out  in  said  petition  are— 

*'that  said  company  on  November  12,  1914,  about  5:30  p.  m., 
and  after  dark,  operated  its  said  train  of  cars  in  a  westerly  direc- 
tion over  a  certain  public  highway  crossing,  commonly  called 
the  Nickle  Plate  crossing,  east  of  the  village  of  Louisville,  in  said 
county,  when  the  defendant  in  error,  driving  a  team  of  horses 
attached  to  a  wagon,  attempted  to  drive  upon  and  over  the  tracks 
of  said  company  at  said  crossing,  which  cross  said  public  highway 
at  said  crossing,  and  before  attempting  to  drive  upon  and  over 
said  crossing  listened  for  trains  in  either  direction  and  hearing 
none,  drove  upon  said  crossing  in  the  effort  to  cross  the  same, 
when  said  company's  said  train  of  cars  approached  said  cross- 
ing at  a'  speed  of  thirty-five  or  more  miles  per  hour,  without 
giving  any  warning  by  signal  or  otherwise,  and  without  display- 
ing any  headlight  on  the  engine  attached  to  said  train  of  cars, 
and  did  then  and  there  negligently  and  carelessly,  and  with 
great  force  and  violence  run  into  and  against  said  wagon  in 
which  the  plaintiff  was  riding,  demolishing  said  wagon  and  its 
contents,  and  with  great  force  and  violence  threw  the  plaintiff 
out  of  said  wagon  and  upon  the  ground,  causing  him  severe, 
serious  and  permanent  injuries," 

which  are  particularly  described  in  said  petition,  all  of  which 
occurred,  as  claimed  by  him,  without  any  fault  or  negligence 
upon  his  part,  to  his  damage,  including  the  moneys  paid  for 
medical  treatment  and  the  value  of  the  wagon,  in  the  sum  of  ten 
thousand  dollars. 

An  answer  was  filed  by  said  company  admitting  that  its  line 
of  railway  crosses  said  public  highway  at  said  crossing  where 
the  plaintiff  collided  with  one  of  the  defendant  company's  trains, 
whereby  he  sustained  some  injuries  to  his  person  and  property, 
but  not  to  the  extent  charged. 

It  admits  that  it  was  its  duty  to  maintain  a  headlight  on  its 
engine  and  to  give  certain  signals  as  it  approached  said  crossing, 
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all  of  which  duties  it  says  were  performed,  and  subjeet  to  said 
admissions  the  defendant  denies  all  the  other  allegations  of  said 
petition. 

For  a  second  defense  the  defendant  says  that  if  it  was  negli- 
gent in  any  of  the  particulars  complained  of,  which  it  specifically 
denies,  the  plaintiff  by  his  own  negligent  conduct  contributed 
to  the  proximate  cause  of  his  injury  by  failing  to  look  and  listen 
with  ordinary  care  and  prudence  for  the  approach  of  said  train, 
and  by  failing  to  stop  and  look  and  listen  immediately  before 
driving  on  said  railroad  track,  and  by  failing  to  take  reasonable 
and  prudent  precautions  for  his  own  safety.  It  denies  it  was 
guilty  of  carelessness,  negligence  or  improper  conduct,  and  says 
that  plaintiff's  injuries  and  damages  were  caused  by  the  negli- 
gence of  plaintiff  himself. 

For  reply  to  the  answer  of  the  defendant,  the  plaintiff  makes 
a  general  denial  of  the  allegations  therein. 

After  a  verdict  was  rendered  for  the  plaintiff,  a  motion  for  a 
new  trial  was  overruled  and  judgment  was  entered  on  said  ver- 
dict. Afterward  and  within  the  statutory  period,  a  petition  in 
error  containing  various  grounds  of  error  was  filed  in  this  court 
for  a  review  of  said  judgment. 

An  examination  of  the  bill  of  exceptions  herein  shows  that  this 
case  is  singularly  free  from  objections  made  and  exceptions  taken 
to  the  admission  and  rejection  of  evidence  upon  the  trial,  and 
upon  such  examination  we  find  the  rulings  of  the  trial  court  in 
said  respects  to  have  been  proper. 

It  was  argued  that  the  trial  court  erred  in  refusing  to  give  a 
charge  to  the  jury  before  argument,  on  behalf  of  the  plaintiff  in 
error,  what  is  designated  in  the  bill  of  exceptions  as  Bequest 
No.  1,  and  which  is  as  follows: 

yit  was  the  duty  of  the  plaintiff,  Mr.  Gulling,  just  before 
driving  upon  the  railroad  track,  to  look  for  the  approach  of 
trains.  If  you  find  that  the  headlight  on  the  locomotive  in  ques- 
tion was  lighted  and  could  have  been  seen  by  Mr.  Gulling,  had 
he  looked  just  before  driving  upon  the  railroad  track,  then  there 
can  be  no  recovery  in  this  case  and  your  verdict  must  be  in 
favor  of  the  defendant.'' 
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This  request  was  refused,  and,  in  our  judgment,  was  properly 
refused.  Reference  was  made  by  counsel  in  argument  to  the 
crossing  cases  of  C.,  C.  &  C,  R.  B.  Co.  v.  Crawford,  Admr.,  re- 
ported in  24  0.  S.,  631,  and  to  N.  Y.,  C.  &  St.  L.  R.  R.  Co.  v. 
Kistler,  reported  in  66  0.  S.,  326,  and  the  entry  in  the  case  of 
Wooley  V.  C,  H.  &  D.  Ry.  Co.,  90  O.  S.,  387,  was  also  referred 
to  and  commented  upon.  What  the  facts  were  in  the  last  men- 
tioned case  we  have  no  means  of  ascertaining,  but  testing  said  re- 
quest by  the  rule  of  law  laid  down  in  the  first  two  cases  cited, 
and  applying  the  reasoning  of  the  rule  therein  stated,  we  do 
not  think  that  said  request  falls  within  said  rule,  nor  do  we 
think  that  any  fixed,  inflexible  and  absolute  rule  requiring  one 
to  look  at  any  given  distance  before  attempting  to  cross  over  a 
railroad  at  a  public  highway  crossing  has  been  laid  down  by  our 
Supreme  Court.  In  the  case  of  C,  C.  &  C.  R.  R.  Co.  v.  Craw- 
ford,  Admr.,  supra,  it  is  held  that — 

**1.  Ordinary  prudence  requires  that  a  person  in  the  full 
enjoyment  of  the  faculties  of  hearing  and  seeing,  before  attempt- 
ing to  pass  over  a  known  railroad  crossing,  should  use  them  for 
the  purpose  of  discovering  and  avoiding  danger  from  an  ap- 
proaching train ;  and  the  omission  to  do  so,  without  a  reasonable 
excuse  therefor,  is  negligence,  and  will  defeat  an  action  by  such 
person  for  an  injury  to  which  such  negligence  contributed. 

'*2.  But  the  omission  to  use  such  precaution,  by  a  person  in- 
jured, will  not  defeat  his  action,  if,  by  due  diligence  in  their  use, 
the  consequence  of  the  defendant's  negligence  would  not  have 
been  avoided. 

**3.  Nor  will  the  failure  to  use  such  precaution  be  regarded 
as  negligence  on  the  part  of  the  plaintiff,  if,  under  all  the  cir- 
cumstances of  the  case,  a  person  of  ordinary  care  and  prudence 
would  be  justified  in  omitting  to  use  them." 


Again,  in  the  case  of  N.  T.,  C.  &  St.  L.  R.  R,  Co.  v.  Kistler, 
supra,  it  is  held  that — 

**The  looking  required  before  going  upon  a  crossing,  should 
usually  be  just  before  going  upon  the  track,  or  so  near  thereto 
as  to  enable  the  person  to  get  across  before  a  train  within  the 
range  of  his  view  of  the  track,  going  at  the  usual  rate  of  speed  of 
fast  trains,  would  reach  such  crossing." 
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And,  in  the  case  of  SieubenvUle  &  Wheeling  Traction  Co., 
reported  in  87  0.  S.,  187,  the  judge  speaking  for  the  court  in 
that  case  in  commenting  upon  the  action  of  the  court  in  the 
case  of  C,  C,  &  C,  R.  R.  Co.  v.  Crawford,  Admr.,  supra,  on  page 
194  says : 

''The  effect  of  the  entire  holding  is  that  the  omission  to  look 
is  not  negligence  in  all  cases  and  as  maiter  of  law,  and  it  remains 
the  law  of  Ohio  today,  though  there  are  a  number  of  decisions 
of  courts  of  other  states,  notably  Massachusetts,  which  appear 
to  hold  a  more  rigid  rule.  It  is  the  Ohio  rule  respecting  the 
crossing  of  a  steam  road,  and  for  a  much  stronger  reason,  the 
rule  as  to  crossing  a  street  railway  track." 

Hence  we  think  that  no  absolute  rule  has  been  laid  down  as 
to  the  looking  required  to  be  done  at  any  given  distance  before 
going  upon  the  crossing,  but  that  the  limit  of  the  obligation  on 
the  part  of  one  about  to  cross  a  railroad  crossing  is  to  exercise 
ordinary  care  under  the  circumstances,  and  that  it  should  be  so 
done  ''as  to  enable  the  person  to  get  across  before  a  train  within 
the  range  of  his  view  of  the  track,  going  at  the  usual  rate  of 
speed  of  fast  trains,  would  reach  such  crossing. "  In  other  words, 
the  looking  and  listening  required  is  to  be  at  such  proximity  to 
the  crossing  as  to  m§ke  such  looking  and  listening  effective,  with- 
out reference  to  any  given  distance  therefrom.  We  call  special 
attention  to  the  holding  in  the  Kistler  case,  because  it  serves  to 
illustrate  our  view  of  the  law  on  this  feature  of  the  case.  Apply- 
ing the  principle  just  stated,  let  us  inquire  what  the  conduct  of 
the  plaintiff  below  was  before  attempting  to  pass  over  this  cross- 
ing. It  appears  that  the  tracks  east  of  said  crossing  for  three- 
quarters  of  a  mile  were  straight  and  that  there  was  nothing  east 
or  west  of  said  crossing  for  said  distance  to  obstruct  a  view  of 
said  tracks.  Turning  to  the  record  we  find  that  the  plaintiff 
below  testified  as  follows : 

"Q.  Now  about  what  time  was  it  in  the  evening  when  you 
came  to  what  we  term  the  Nickle  Plate  crossing,  north  of  Louis- 
ville? A.  Well,  let  us  see,  we  always  go  by  sun  time,  I  call  it 
six  o'clock,  that  would  be  5:30. 

"Q.    Was  it  dark  or  not?    A.  It  was  dark. 
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**Q.  Now  as  you  approached  that  crossing  how  was  you 
driving,  just  tell  the  jury?  A.  As  I  approached  the  crossing  I 
was  driving  along  a  slow  trot. 

**Q.  Now  tell  the  jury  what  kind  of  a  crossing  that  is,  that 
Nickle  Plate  crossing  f  A.  Well  that  crossing — the  first  railroad 
you  come  to  is  the  street  car  line. 

**Q.  That  is  the  Stark  Electric t  A.  SJtjirk  Electric:  and 
my  recollection  is  that  there  was  a  street  car,  not  a  regular  street 
car,  there  wasn't  any  lights  in  it,  going  east;  I  was  coming  this 
way. 

* '  Q.  Which  direction  was  you  going  from  Louisville  now  1  A. 
North. 

**Q.  Street  car  going  east?  A.  I  was  going  this  way  and 
the  street  car  was  going  that  way,  and  I  was  not  sure  that  I  could 
cross  ahead  of  that  car  so  I  pulled  in  my  horses  to  a  stop. 

**Q.  About  how  close  to  the  street  car  track?  A.  Of  the 
street  car  track  of  possibly  20  feet,  because  I  had  a  lot  of  con- 
fidence in  this  team,  they  wasn't  afraid  of  anything  of  that  kind. 

**Q.  Go  ahead  and  tell  what  you  next  did?  A.  Then  after 
this  street  car  was  past  I  started  my  horse  on  a  walk,  they  walked 
across  the  street  car  track,  and  I  leaned  forward,  I  was  sitting 
possibly  like  this  (indicating)  in  my  seat  (indicating  sitting  for- 
ward on  the  seat,  leaning  forward) ;  I  leaned  out  of  the  front 
of  the  wagon  and  looked  both  ways  to  see  if  there  was  anything 
coming  on  the  railroad  track. 

'*Q.  How  many  tracks  is  there  there  on  that  railroad  cross- 
ing?    A.  Two  tracks. 

**Q.    Double  track?    A.  Double  track. 

**Q.  How  far  is  the  closest  track  to  the  street  car  track; 
what  is  the  distance  approximately  between  those  tracks?  A. 
65  to  70  feet. 

*'Q.  Do  they  run  parallel  to  each  other  at  that  crossing?  A. 
Yes,  sir. 

**Q.  How  does  the  road  that  you  was  traveling  strike  the 
crossing,  does  it  strike  it  perpendicular  or  at  an  angle?  A.  It 
strikes  it  at  a  sharp  angle. 

**Q.  What  you  call  an  acute  angle  or  what  you  call  a  di- 
agonal?    A.  I  would  call  it  a  diagonal. 

**Q.  Now,  then,  Mr.  Gulling,  just  go  forward  and  tell  the 
jury  what  you  did  as  you  cross  that  crossing  and  what  occurred  ? 
A.  Well,  after  I  crossed  the  street  car  track  I  leaned  forward 
to  look  out  for  a  railroad  train ;  and  I  looked  both  ways  twice  at 
least,  and  when  the  team  was  on  the  railroad,  the  last  time  I 
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looked  east,  there  is  something  seemed  to  come  down  on  me — 
looked  like  a  black  mountain ;  I  had  a  clear  view,  I  looked  around 
the  front  of  that  curtain,  and  the  next  thing  they  struck  me; 
there  was  no  use  to  reach  for  the  whip ;  I  had  the  whip  in  the 
socket,  never  used  it,  I  had  it  for  an  emergency;  I  leaned  for- 
ward and  give  the  lines  on  my  horses,  give  a  command — I  don't 
know  what  you  call  it — anyway  they  answered  me  and  leaped 
forward  and  the  train  got  the  rear  end  of  that  wagon." 

It  thus  appears  that  said  request  wholly  eliminated  the  exist- 
ing conditions,  which  were  proper  to  be  made  known  to  and  con- 
sidered by  the  jury  in  determining  whether  or  not  the  plaintiff 
was  negligent  before  attempting  to  drive  upon  and  over  said 
crossing.  If  he  looked  when  within  forty  feet  of  the  track,  as 
testified  to  by  him,  to  see  whether  or  not  any  train  was  approach- 
ing said  crossing,  and  so  looking  he  had  a  clear  and  unobstructed 
view  of  said  company's  tracks  for  a  distance  of  three-quarters  of 
a  mile,  and  neither  hearing  nor  seeing  any  train  approaching  said 
crossing,  he  then  drove  upon  said  crossing  for  the  purpose  of 
crossing  over  the  same,  and  believing  and  having  good  reason  to 
believe  that  he  could  safely  cross,  and  when  attempting  to  cross 
was  struck  by  said  company 's  train  of  cars,  as  the  evidence  here 
shows,  such  looking  under  such  circumstances  would  not  be  negli- 
gence as  a  matter  of  law^as  would  prevent  a  recoverJ^ 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the  court 
below  erred  in  its  general  charge  to  the  jury  upon  the  subject 
of  displaying  a  headlight  on  the  engine  of  said  company.  Section 
8945-1  of  the  General  Code  provides  that — 

*  *  Every  railroad  corporation  operating  a  railroad  or  a  part  of 
one  in  this  state,  shall  equip  each  of  its  locomotives  with  a  head- 
light of  such  construction,  and  with  suflScient  candle  power  to  ren- 
der plainly  visible  at  a  distance  of  not  less  than  t^ree  hundred 
and  fifty  feet  in  advance  of  such  engine,  whistling  posts,  land 
marks,  and  other  warning  signals,"  etc. 

In  its  answer  said  company  admits — 


*  *  That  it  was  its  duty  to  maintain  a  headlight  on  its  engine,  to 
give  certain  signals  as  it  approached  said  crossing,  and  it  avers 
that  all  of  its  duties  in  the  premises  were  fully  performed." 
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As  if  adopting  said  admission  said  court  instructed  the  jury  as 
follows : 

*'The  law  requires,  and  counsel  for  defendant  concedes,  that 
the  defendant  must  display,  after  dark,  an  adequate  headlight  on 
its  locomotive^  and  that  failure  to  do  so  is  negligence.  Now  wheth- 
er the  defendant  on  the  occasion  in  question  failed  in  its  duty  in 
that  respect,  and  if  so  whether  such  failure  was  the  proximate 
cause  of  the  plaintiff's  injuries,  are  questions  of  fact  for  you  to 
determine." 

While  perhaps  it  is  true  that  every  failure  to  perform  a  duty 
imposed  by  statute  is  not  negligence  as  a  matter  of  law,  in  this 
instance  the  statutory  requirement  appears  to  have  been  con- 
ceded, and  the  ultimate  question  of  whether  or  not  said  company 
failed  to  display  a  headlight  on  its  engine  on  the  night  in  ques- 
tion, and  if  so,  whether  or  not  such  failure  was  the  proximate 
cause  of  the  plaintiff's  injuries,  was  submitted  to  the  jury  to  de- 
termine. We  find  no  prejudicial  error  in  said  charge  in  this 
respect. 

It  is  also  urged  that  said  court  erred  in  its  charge  to  the 
jury  in  respect  to  the  statutory  signals  required,  when  negli- 
gence in  this  respect  was  not  averred  in  the  plaintiff's  petition. 
An  examination  of  said  petition  shows  that  it  was  drawn  with 
no  little  care  and  indeed  with  greater  particularity  of  statement 
and  detail  than  is  required  under  the  existing  system  of  code 
pleading  in  this  state.  Quoting  from  said  petition  on  this  sub- 
ject, it  recites  that — 

**  Yet  the  said  defendant,  well  knowing  its  duties  in  the  prem- 
ises as  aforesaid,  did  on,  to- wit :  the  12th  day  of  November,  1914, 
negligently  and  carelessly  run  its  said  west  bound  freight  train, 
then  and  there  being  drawn  by  an  engine  propelled  by  steam,  at, 
to-wit :  5 :30  oclock  in  the  afternoon,  upon  and  over  the  track 
of  said  defendant  and  approached  the  said  crossing  at  the  inter- 
section of  the  said  tracks  with  the  said  highway,  while  it  was 
dark,  and  negligently  and  carelessly  failed  to  give  due  and  timely 
warning  of  the  approach  of  said  train,  engine  and  cars  at  a  suffi- 
cient distance  from  the  said  highway  crossing  to  give  the  said 
plaintiff,  who  was  then  and  there  approaching  and  attempting 
to  cross  the  said  track  of  the  said  defendant,  in  the  exercise  of 
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due  care  and  caution  for  his  own  safety,  and  without  fault  or 
negligence  on  his  own  part,  reasonable  opportunity  and  time  so 
that  the  said  plaintiff  could  stop  and  avoid  going  upon  and  over 
the  said  tracks,  and  negligently  and  carelessly  failed  to  ring  the 
bell  on  the  said  engine,  and  negligently  and  carelessly  failed  to 
sound  the  whistle  as  a  warning  to  the  said  plaintiff,  and  negli- 
gently and  carelessly  failed  to  give  any  warning  or  signal  what- 
ever of  the  approach  of  said  engine  and  train  as  the  said  train 
approached  and  ran  over  the  said  crossing." 

**In  an  action  founded  upon  negligence,  the  petition  should 
state  the  acts  of  commission  or  omission  which  the  plaintiff  claims 
to  have  caused  th|5  injury ;  and  that  statement  being  made,  it  is 
sufficient  to  aver  that  such  acts  were  carelessly  or  negligently 
done,  or  omitted."    K.  K.  Co.  v.  Kistler,  supra. 

It  is  also  argued  that  the  verdict  of  the  jury  was  clearly  against 
the  weight  of  the  evidence  and  contrary  to  law.  Counsel  for 
plaintiff  in  error  both  in  their  brief  submitted  and  in  oral  argu- 
ment, contend  that  the  decided  weight  of  the  evidence  is  that  the 
headlight  on  the  engine  on  the  night  in  question  was  lighted  at 
the  time  of  said  accident.  That  there  is  a  marked  conflict  in  the 
testimony  of  the  witnesses  testifying  upon  this  feature  of  the 
case  is  apparent  from  a  reading  of  the  record,  some  of  them  giv- 
ing positive  testimony  while  that  of  others  was  negative  in  char- 
acter. We  recognize  the  rule  that  *'all  other  things  being  equal, 
courts  are  naturally  disposed  to  give  more  weight  to  affirmative 
than  to  negative  testimony ;  to  the  witnesses  who  saw  than  to  the 
witnesses  who  did  not  see,"  but  when  affirmative  testimony  is 
given  as  to  the  existence  of  a  certain  fact,  both  by  the  plaintiff 
and  defendant,  it  then  becomes  a  question  of  fact  to  be  de- 
termined by  the  jury,  under  proper  instructions  by  the  trial 
court.  In  this  instance  there  was  such  testimony  before  the  jury 
tending  to  sustain  the  contention  of  both  the  plaintiff  and  the 
defendant  in  the  respect  mentioned,  and  it  then  became  a  ques- 
tion to  be  considered  by  the  jury  under  instructions  as  indicated. 
Gibbs  V.  Village  of  Oirard,  88  0.  S.,  34. 

In  the  light  of  the  record  before  us,  we  are  of  the  opinion  that 
the  jury  were  fully  justified  in  finding  that  the  defendant  in  er- 
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ror  was  not  guilty  of  contributory  negligence,  or  that  such  negli- 
gence on  his  part  was  the  proximate  cause  of  his  injuries,  and 
that  the  verdict  of  the  jury  was  not  against  the  manifest  weight 
of  the  evidence  or  contrary  to  law. 

Finding  no  error  prejudicial  to  the  plaintiff  in  error  in  the 
record,  and  further  finding  upon  the  whole  case  that  substantial 
justice  has  been  done  between  the  parties  hereto  by  the  verdict 
returned  by  the  jury  and  the  judgment  entered  in  the  court 
below,  the  judgment  of  the  court  of  common  pleas  will  be  af- 
firmed. 

Powell,  J.,  and  Houck,  J.,  concur. 


AS  TO  VALIDITY  OP  A  CONTRACT  OP  SHIPMENT,  ONE 
PROVISION  OP  WHICH  HAS  BEEN  WAIVED 

BY  THE  CARRIER. 

Court  of  Appeals  for  Hamilton  County. 

Ja^tes  F.  Bennett  v.  The  Pennsylvania  Company  and  The 

Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company.* 

Decided,  February  14,  1916. 

Carriers — Shipments  Under  the  Uniform  Live  Stock  Contract — Agree- 
ment 6y  Carrier  to  Render  Additional  Service — Does  Not  Render 
Contract  Voidy  Unless — Character  of  the  Discrimination  Which 
is  Inhibited. 

The  waiver  by  a  carrier  of  one  of  the  provisions  of  a  uniform  contract 
of  shipment,  thereby  giving  to  the  shipper  a  service  other  and 
greater  than  that  specified  in  the  contract,  does  not  render  the  con- 
tract void  under  the  Ohio  statute  relating  to  unlawful  preferences 
for  transportation  wholly  within  the  state,  unless  the  discrimina- 
tion thereby  given  to  the  shipper  is  unjust  or  unreasonable  and  can 
fairly  be  considered  as  granting  some  privilege  or  concession  not 
enjoyed  by  others  similarly  engaged. 

♦Reversing  Bennett  v.  Pennsylvania  Co.,  17  N.P.(N.S.).42. 
♦Motion  to  require  the  Court  of  Appeals  to  certify  its  record  overruled 
by  the  Supreme  Court,  May  22,  1916. 
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Black,  Swing  &  Black,  for  plaintiflE  in  error. 
Maxwell  &  Ramsey,  contra. 

Jones  (E.  H.),P.  J. 

The  discrimination  inhibited  by  Sections  508,  564,  567  and 
568  of  the  General  Code  is  such  an  one  as  is  unjust  or  unreason- 
able and  can  fairly  be  considered  as  giving  some  substantial 
privilege  or  concession  not  enjoyed  by  others  similarly  engaged. 

Our  statutes  are  practically  like  the  provisions  of  the  Inter- 
state Commerce  Act,  and  are  to  be  alike  construed.  In  Union 
Fac.  R.  Co.  V.  Updike  Grain  Co.,  178  Fed.,  223,  it  was  held, 
syllabus,  2d  paragraph  -• 

**  Interstate  Commerce  Act  Prohibits  Undue  and  Unreason- 
able Prejudices  and  Disadvantages  Only. — ^The  interstate  com- 
merce does  not  prohibit  the  giving  of  all  preferences  and  ad- 
vantages or  the  production  of  all  prejudices  and  disadvantages. 
It  prohibits  only  those  that  are  undue  and  unreasonable." 

Hutchinson  on  Carriers,  Third  Edition,  Section  538 : 

**A11  special  contracts  or  traflSc  arrangements  between  car- 
rier and  shipper  are  not  forbidden  or  condemned,  but  only  such 
as  operate  unfairly  and  evidence  undue  favoritism  towards  one, 
or  deprive  another  of  his  just  rights." 

The  facts  stated  in  the  petition  are  not  alone  sufficient  to 
warrant  therefrom  a  conclusion  that  there  was  an  unlawful  dis- 
crimination in  this  case.  The  burden  rests  upon  the  railway 
company  to  prove  that  the  favor  shown  the  shipper  constitutes 
an  undue  preference  or  unjust  discrimination.  Interstate  Com- 
merce Commission  v.  Baltimore  &  O.  R.  Co.,  43  Fed.,  37: 

**  Where  a  railroad  company  Ls  charged  with  violating  the  in- 
terstate commerce  act,  by  the  issuance  of  'party-rate  tickets*  at 
less  than  the  rates  charged  single  passengers,  the  burden  of 
proving  that  such  lower  charge  constitutes  an  undue  preference 
is  upon  the  person  making  the  charge." 

The  judgment  is  reversed  and  the  cause  remanded  to  the  su- 
perior court  for  further  proceedings. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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AS  TO  THE  riLING  OF  AN  INTERPLEADER. 

Court  of  Appeals  for  Hamilton  County. 

TuKE  ET  Aii  V.  Manchester. 

Decided,  March  15,  1915. 

When  Interpleader  Should  he  Filed — Discretion  of  Court  in  Granting 
Leave  to  File  After  the  Issues  Have  Been  Made — Judgment  for 
Plaintiff  on  the  Pleadings. 

1.  Section  11265,  General  Code,  contemplates  the  filing  of  an  affidavit 

of  interpleader  before  the  issues  have  been  made  by  the  filing 
of  an  answer,  and  while  a  court  may  have  authority  to  permit 
the  withdrawal  of  the  answer  in  order  to  permit  the  filing  of  an 
affidavit  of  interpleader,  such  action  would  be  entirely  within  its 
judicial  discretion  and  error  does  not  lie  to  a  refusal  so  to  do  in 
the  absence  of  a  showing  of  abuse  of  discretion. 

2.  Judgment  for  plaintiff  on  the  pleadings  in  an  action  to  recover 

money  advanced  upon  a  real  estate  transaction  will  not  be  re- 
versed where  the  petition  avers  that  plaintiff  authorized  her  agent 
to  offer  1 2, 500  for  certain  property,  advancing  |400  to  apply  on 
the  purchase  price;  that  the  agent  accepted  a  receipt  for  the 
money  paid,  stating  that  the  property  was  sold  to  plaintiff  for 
$2,500  and  payment  of  the  June  taxes;  the  plaintiff  revoked  her 
agent's  authority  and  demanded  return  of  the  money  advanced, 
no  denial  of  the  revocation  being  made  and  no  averment  being 
made  in  defendants'  pleadings  that  plaintifTs  agent  had  any  au- 
thority to  make  or  accept  any  other  offer  for  sale  than  upon  the 
basis  of  $2,500. 

Clement  Bates,  for  plaintiffs  in  error. 

Charles  Saxvyer  and  Peck,  Shaffer  &  Peck,  contra. 

(Judges  of  the  Sixth  Appellate  District  sitting  in  place  of 
those  of  the  First  Appellate  District.) 

Chittenden,  J. 

The  plaintiif  below,  Mary  A.  Manchester,  brought  an  action 
against  the  defendants,  Fred  Tuke  and  others,  to  recover  $400 
which  she  had  theretofore  paid  to  them  in  pursuance  of  a  real 
estate  transaction.    The  defendants  filed  an  answer  and  later  an 
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amended  and  supplemental  answer.  A  motion  for  judgment  on 
the  pleadings  was  thereupon  filed  by  the  plaintiff,  which  motion 
was  granted*  The  defendants  then  made  a  motion  to  permit  the 
withdrawal  of  their  amended  and  supplemental  answer  and  for 
leave  to  file  an  afSdavit  of  interpleader.  This  motion  was  over- 
ruled, and  the  defendants  prosecute  error  to  this  court. 

We  find  no  error  in  the  action  of  the  common  pleas  court  in 
refusing  leave  to  file  the  aflSdavit  of  interpleader  after  the  de- 
fendant had  filed  an  answer  and  an  amended  and  supplemental 
answer.  The  provisions  of  Section  11265,  General  Code,  contem- 
plate  the  filing  of  such  affidavit  before  the  issues  are  made  by  the 
filing  of  an  answer.  The  court  may  have  had  the  right  to  permit 
the  withdrawal  of  the  answers  and  the  filing  of  the  affidavit  of 
interpleader,  but  this  was  a  matter  entirely  within  the  judicial 
discretion  of  the  court  and  we  find  that  its  action  constituted  no 
abuse  of  such  discretion. 

The  more  difficult  question  arises  in  determining  whether  the 
judgment  entered  upon  the  pleadings  was  properly  entered. 
A  majority  of  the  court  are  of  opinion  that  there  was  no  error 
in  granting  the  motion  for  judgment  on  the  pleadings.  The 
pleadings,  as  viewed  by  a  majority  of  the  court,  show,  in  sub- 
stance, that  the  plaintiff  authorized  her  agent,  Sadie  Meyer,  to 
offer  $2,500  for  certain  real  estate,  and  placed  in  her  hands  $400 
to  be  paid  as  part  of  the  purchase  price  of  such  property  if  the 
sale  should  be  consummated.  This  offer  was  submitted  to  Tuke 
&  Son,  agents  for  the  owner  of  the  real  estate,  and  their  prin- 
cipal agreed  to  sell  the  property  for  $2,500,  with  the  further 
provision  that  Mrs.  Manchester  was  to  pay  the  June  taxes. 
Thereupon  Sadie  Meyer  paid  the  $400  to  Tuke  &  Son,  and  took 
their  receipt  for  the  same,  which  receipt  set  out  that  the  prop- 
erty had  been  sold  to  Mrs.  Manchester  for  $2,500,  she  to  pay  the 
June  taxes.  Mrs.  Manchester  avers  that  the  sale  upon  her  prop- 
osition was  never  consummated,  and  we  find  no  averment  in  the 
pleadings  to  the  effect  that  Sadie  Meyer  had  any  authority  to 
make  or  accept  any  other  offer  of  sale  than  upon  the  basis  of 
$2,500.  The  petition  further  alleges,  and  this  averment  is  not 
denied,  that  she  revoked  all  further  authority  of  the  agent  and 
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made  demand  for  the  return  of  the  $400.  While  the  pleadings 
are  not  as  definite  as  could  be  wished,  a  majority  of  the  court 
are  of  the  opinion  that  they  justify  the  judgment  entered  by  the 
trial  court. 

Finding  no  error  in  the  record  sufficiently  prejudicial  to 
justify  a  reversal  of  the  judgment,  a  majority  of  the  court  are 
of  the  opinion  that  the  judgment  should  be  and  the  same  hereby 
is  afSrmed. 

Judgment  affirmed. 

RiCHABDS,  J.,  concurs. 

KiNKADE,  J.,  dissenting. 

In  my  opinion  the  state  of  the  pleadings  was  not  such  as  to 
justify  a  judgment  being  entered  in  favor  of  the  pleadings 
thereon. 


INCFFECTIVC  EXEMPTION  CLAUSE  UNDER  A  POLICY  OF 

TORNADO  INSURANCE. 

Court  of  Appeals  for  Auglaize  County. 

Auglaize  Box  Board  Co.  v.  Connecticut  Fire  Insurance  Co. 

Decided,  July  22,  1914. 

Insurance — Indemnity  Against  Loss  from  Tornado — Property  Sold  and 
Policy  Assigned — Renewal  of  Policy  Creates  a  New  Contract^  When 
— Assignee  of  Policy  May  Recover  in  His  Own  Right ,  When — In- 
effectual Exemption  Clause. 

1.  Upon  the  sale  of  property  by  an  Insured  with  an  assignment  by  the 

seller  to  the  purchaser  of  a  policy  of  insurance  covering  such  prop- 
erty which,  as  required  by  the  terms  of  such  policy,  is  assented  to 
in  writing  by  the  insurer,  and  which  by  its  terms  limits  the  parties 
thereto  to  such  policy  as  issued  and  such  additional  modifying 
terms  as  may  have  been  endorsed  thereon  in  writing,  a  new  con- 
tract of  insurance  arises  between  the  purchaser  and  such  insurer 
upon  the  terms  and  conditions  only  of  the  policy  as  originally  is- 
sued, with  such  additional  or  modifying  terms  as  may  have  been 
endorsed  thereon  in  writing  prior  to  such  assignment. 

2.  Thereafter  the  assignee  of  such  policy,  in  case  of  loss,  is  entitled 

to  recovM*  in  his  own  right  and  is  not  limited  to  a  recovery  in  the 
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right  of  the  insured  named  in  the  policy;  hence,  the  assignee  of 
such  a  policy  is  not  affected  by  an  exemption  clause  restricting  the 
property  covered  by  the  policy  which  prior  to  such  assignment  was 
delivered  by  the  insurer  to  the  insured,  but  was  not  attached  to  or 
endorsed  upon  the  policy,  as  required  by  its  terms. 

Oottschall  &  Turner  and  Anthony  Culliton,  for  plaintiff. 
Calhoun  &  Chmther  and  F.  C,  Layton,  contra. 

EiNDEB,  J. 

The  plaintiff,  the  Auglaize  Box  Board  Company,  filed  its  peti- 
tion in  the  Court  of  Common  Pleas  of  Auglaize  County,  Ohio, 
against  the  defendant,  the  Connecticut  Fire  Insurance  Company, 
and  sought  a  recovery  for  the  loss  of  three  steel  smokestacks 
upon  a  policy  of  insurance  issued  to  the  Western  Strawboard 
Company  of  St.  Marys,  Ohio,  which  policy,  by  its  terms,  agreed 
**to  indemnify  the  latter  company  against  all  such  immediate 
loss  or  damage  as  may  occur  by  wind-storms,  tornadoes  and 
cyclones  to  the  property  in  the  policy  described  in  a  sum  not  ex- 
ceeding five  thousand  dollars,  thirty-five  hundred  dollars  thereof 
being  on  building,  etc.,  and  fifteen  hundred  dollars  on  th\3ir 
machinery  of  all  kinds,  including  spare  parts,  gas  and  steam 
pipes,  shafting,  gearing,  tubs,  vats,  bleachers,  straw  cutters,  and 
their  foundations,  boilers,   engines,   pumps,   their  connections, 

setting  and  apparatus  while  contained  in  above-described  build- 

*       ft 
mg." 

The  policy  contained  the  further  provision: 

**And  it  is  hereby  mutually  understood  and  agreed,  by  and 
between  this  company  and  the  assured,  that  this  policy  is  made 
and  accepted  upon  and  with  reference  to  the  terms,  conditions, 
stipulations  and  restrictions  herein  stated  and  referred  to,  all 
of  which  are  hereby  declared  to  be  a  part  of  this  contract,  and 
are  to  be  used  and  resorted  to  in  order  to  determine  the  rights 
and  obligations  of  the  parties  hereto,  in  all  cases  not  herein 
otherwise  specially  provided  for  in  writing." 

The  petition  contained  appropriate  averments  touching  the 
purchase  of  the  property,  so  insured,  from  the  Western  Straw- 
board  Company,  and  an  assignment  of  said  policy  to  the  plaintiff 
with  the  consent  and  approval  of  the  defendant  company,  to- 
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gether  with  the  fact  that  the  smokestacks  constituted  a  part  of 
the  property  covered  by  the  policy  under  the  second  item  therein, 
namely,  that  portion  insuring  the  machinery,  etc.,  and  the  dam- 
age thereto  by  the  casualty  insured  against. 

The  defendant  filed  an  answer  containing  nominaUy  four 
separate  defenses.  The  fourth  defense  sets  forth  facts  upon 
which  was  predicated  a  prayer  for  reformation  of  the  contract, 
together  with  the  assignment  thereof,  which  are,  in  substance, 
that  the  exhibit  attached  to  the  petition  does  not  state  all  of  the 
terms  and  conditions  of  the  agreement  actually  made  between 
the  defendant  and  the  plaintiff's  assignor;  that  one  J.  L.  Smith 
was  the  agent  of  the  defendant,  together  with  a  nignber  of  other 
companies  issuing  fire  and  tornado  insurance ;  that  on  December 
10,  1900,  certain  policies  of  insurance  were  issued  by  several 
companies,  including  the  defendant,  to  the  Western  Strawboard 
Company;  that  in  1903  and  1906,  on  the  expiration  of  policies, 
new  policies  of  like  terms  were  issued  in  lieu  of  such  expired 
insurance;  that  while  issued  in  such  form  the  policies  were  in 
fact  renewals  of  the  original  policy  issued  in  1900;  that  the  said 
J.  L.  Smith  was  the  agent  of  the  Western  Strawboard  Company, 
having  charge  of  its  insurance,  with  power  to  effect  insurance 
and  to  substitute  other  jnsurance  upon  cancellation  or  expiration 
of  any  policies  issued  to  such  company ;  that  the  original  policy, 
while  issued  without  an  exemption  clause,  was,  by  the  require- 
ment of  the  company  and  with  the  consent  of  the  Western 
Strawboard  Company,  modified  by  a  rider  attached  so  as  to 
exempt  from  the  operation  of  the  policy  smokestacks;  that  the 
policy  issued  in  1903  contained  such  a  rider  and  that  the  policy 
issued  in  1906,  and  upon  which  the  suit  is  brought,  was,  by  the 
mistake  of  Smith,  the  common  agent  of  the  insurance  company 
and  the  Western  Strawboard  Company,  issued  to  the  last-named, 
company  without  containing  therein  or  having  endorsed  thereon 
the  exemption  clause  as  to  such  smokestacks,  but  that  subse- 
quently such  exemption  was  prepared  by  said  Smith  and  mailed 
to  said  company;  that  the  mistake  so  made  by  said  Smith  in 
omitting  said  exemption  clause  was  the  mutual  mistake  of  the 
defendant  and  said  the  Western  Strawboard  Company,  and  that 
defendant  did  not  know  of  such  omission  of  said  exemption 
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clause  and  did  not  learn  of  the  same  until  after  the  loss  for 
which  claim  is  made  had  occurred;  that  while  the  transfer  of 
the  policy  from  the  Western  Strawboard  Company  to  the  plaint- 
iff was  consented  to  by  the  defendant  through  its  agent,  Smith, 
neither  the  defendant  nor  said  Smith,  as  the  agent  of  said  in- 
sured, knew  that  said  policy  did  not  contain  therein  or  have 
endorsed  thereon  the  clause  exempting  smokestacks  from  the 
operation  of  said  policy. 

The  reply  denied  the  aflSrmative  averments  of  the  so-called 
fourth  defense,  touching  the  assignment  of  the  policy  by  the 
Western  Strawboard  Company  to  the  plaintiff  and  the  consent 
and  approval  thereof  by  the  defendant  company,  together  with 
a  denial  of  all  of  the  facts  averred  with  respect  to  the  issuance 
of  the  policy  inconsistent  with  the  averments  of  the  petition  and 
its  right  of  recovery. 

In  the  court  of  common  pleas  the  fourth  defense  was  treated 
as  a  cross-petition,  and  the  issue  tendered  by  said  defense  and 
the  reply  thereto  was  heard  by  and  submitted  to  that  court  and 
resulted  in  a  decree  reforming  the  contract  and  the  assignment 
as  against  the  plaintiff  in  accordance  with  the  prayer  of  said 
fourth  defense  or  cross-petition. 

Upon  appeal  the  case  is  submitted  to  this  court  upon  the 
issues  thus  tendered,  the  evidence  and  the  arguments  of  counsel. 

The  following  facts  fairly  appear,  to- wit :  In  December,  1900, 
the  Western  Strawboard  Company,  then  the  owner  of  the  build- 
ings, machinery,  etc.,  covered  by  the  policy  sued  upon,  applied 
for  so-called  cyclone  insurance  to  one  Smith,  who  was  the  agent 
of  each  of  four  companies,  including  the  defendant  company, 
and  that  four  policies  of  $5,000  each  were  issued  to  the  Western 
Strawboard  Company  by  said  companies,  concurrent  in  their 
terms  and  provisions  and  the  time  for  which  the  same  should  be 
effective,  except  that  three  of  the  policies  were  dated  the  11th 
day  of  December,  1900,  and  the  policy  of  the  defendant  was 
dated  the  10th  day  of  December,  1900.  Each  of  said  companies 
refused  to  carry  such  insurance  unless  a  provision  was  added 
exempting  smokestacks  from  the  operation  of  such  policies.  This 
provision  was  assented  to  by  the  Western  Strawboard  Company 
and  a  "rider''  was  attached  to  each  policy  embodying  such  ex- 


COURT  OF  APPEALS.   .  848 

1916.]  Auglaize  County. 

emption.  At  the  expiration  of  three  years,  the  term  for  which 
the  policies  were  issued,  new  policies  were  issued,  together  with 
an  additional  policy  of  $5,000.  In  four  of  said  policies  the  ex- 
emption clause  was  inserted  in  the  body  of  the  policy,  but  in 
the  policy  of  the  defendant  company  it  was  attached  as  a  rider 
in  substantially  the  following  language :  ' '  It  is  understood  and 
agreed  that  smokestacks  are  not  covered  by  this  policy." 

At  the  expiration  of  such  policies  in  1906,  new  policies,  in 
lieu  of  the  expired  policies,  were  issued  to  the  Western  Straw- 
board  Company,  four  of  which,  as  in  1903,  had  embodied  in  the 
policy  the  exemption  covering  smokestacks.  The  policy  issued 
by  the  defendant  company  as  issued  December  10,  1906,  con- 
tained no  such  exemption  provision,  either  in  the  body  of  the 
policy  or  by  way  of  rider.  The  acting  manager  of  the  Western 
Strawboard  Company,  at  the  issuance  of  the  first  policy,  in- 
structed the  agent,  Smith,  to  keep  in  force  the  policies  of  insur- 
ance on  the  property  of  the  company  in  so  far  as  they  were 
issued  through  his  agency.  The  defendant  company,  on  Jan- 
uary 7,  1907,  discovered  that  the  policy  as  issued  by  it  did  not 
contain  the  provision  exempting  smokestacks,  either  as  a  part 
of  the  body  of  the  policy  or  by  way  of  rider,  and  instructed  its 
agent  to  have  said  provision  attached  to  the  policy,  and  he, 
after  receiving  a  second  notice  from  the  company,  prepared  a 
rider  as  follows: 

' '  St.  Marys,  Ohio,  December  10th,  1906. 
**It  is  understood  and  agreed  that  smokestacks  are  not  cov- 
ered under  this  policy.     Attach  to  policy  No.  106. 

,  *'J.  L.  Smfth,  Agent.'' 

He  enclosed  the  same  in  an  envelope  addressed  to  the  Western 
Strawboard  Company  with  a  request  that  the  rider  be  attached 
to  the  policy  in  controversy  herein,  which  envelope,  containing 
such  rider,  was  deposited  in  the  mails.  The  rider  was  not  at- 
tached to  the  policy  by  the  Western  Strawboard  Company,  and 
the  plaintiff  company,  when  it  purchased  the  property  and  ob- 
tained the  assignment  of  the  policy  with  the  consent  thereto 
by  the  defendant  company,  had  no. notice  or  knowledge  of  the 
existence  of  such  a  rider  or  any  clause  or  provision  exempting 
smokestacks  from  the  insurance  provided  for  in  said  policy. 


644  COURT  OF  APPEALS. 


Box  Board  Co.  v.  Insurance  Co.  [yoL25(N.S.) 

The  agent,  Smith,  when  he  endorsed  the  consent  of  the  company 
upon  the  policy,  did  not  observe  that  the  rider  was  not  attached. 

Whether  such  smokestacks  are  covered  by  the  provisions  of 
the  policy  hereinbefore  quoted  is  not  presented  by  the  issues 
submitted  to  this  court  for  determination.  The  single  question 
is  whether,  under  the  facts  above  set  forth,  the  defendant  com- 
pany is  entitled  to  have  the  policy  issued  by  it  reformed,  as 
against  the  plaintiff,  by  the  addition  thereto  of  the  above  pro- 
vision exempting  smokestacks.  In  other  words,  was  the  Auglaize 
Box  Board  Company,  the  assignee  of  the  Western  Strawboard 
Company,  in  privity  with  it  and  therefore  subject  to  have  the 
policy  reformed  in  the  manner  prayed  for  herein,  as  would  have 
been  the  case  with  the  Western  Strawboard  Company,  or  did 
the  assignment  of  the  policy  by  the  Western  Strawboard  Com- 
pany to  the  Auglaize  Box  Board  Company,  with  the  consent  of 
the  defendant  company,  result  in  the  creation  of  a  new  con- 
tract between  the  plaintiff  and  the  defendant  upon  the  terms 
of  the  policy  as  originally  issued  and  without  regard  to  the 
exemption  clause  of  which  the  plaintiff  company  had  no  notice 
or  knowledge  f 

If  we  have  correctly  understood  the  claims  of  the  defendant 
company  upon  which  it  asserts  the  right  to  a  reformation  of 
the  contract  of  insurance  upon  which  suit  is  brought  in  this 
action,  they  are: 

First,  That  the  insurance  agent  representing  the  defendant 
company  when  the  policy  was  issued  was,  by  force  of  the  instruc- 
tions of  the  acting  manager  of  the  insured  company  at  the  date 
of  the  issuing  of  the  first  policy  in  1900,  constituted  agent  both 
of  the  insurer  and  insured,  that  he  so  remained  at  all  times, 
including  the  issuance  of  the  policy  which  is  involved  in  this 
controversy,  and  that  the  omission  of  the  exemption  clause  from 
the  policy  by  such  agent  was  the  mistake  or  omission  of  both 
the  insurer  and  insured  and  might  be  corrected  by  a  court  of 
equity. 

Second.  That  the  several  policies  having  been  issued  to  the 
same  company  covering  the  same  property,  and  each  for  the 
same  term,  each  policy  issued  upon  the  expiration  of  the  pre- 
ceding policy  was  but  a  renewal  of  the  policy  first  issued,  and 
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hence  all  of  the  terms  of  the  first  policy,  to  which  the  insured 
consented,  were  incorporated  in  the  policy  last  issued  and  formed 
a  part  thereof  as  though  written  therein  or  endorsed  thereon 
in  writing  in  accordance  with  the  requirements  of  the  policy 
last  issued. 

Third,  That  the  assignee  of  the  last  policy,  the  one  in  suit, 
took  the  same  upon  the  terms  which  bound  the  insured  named 
therein  (the  assignor) :  (a.)  Because  of  the  policy  being  a  re- 
newal only  of  the  original  policy,  and  so  incorporating  all  of  its 
terms;  or  (6.)  the  limitation  clause  having  been  mailed  to  the 
insured  company  before  loss  accrued  and  said  insured  having 
made  no  objection  thereto,  it  is  presumed  to  have  agreed  that 
the  exemption  clause  shouM  form  a  part  of  the  policy,  even 
though  not  actually  attached  thereto,  and  that  the  plaintiff  as 
assignor  is  bound  by  the  terms  of  the  policy  as  so  modified. 

Upon  the  part  of  the  plaintiff  it  is  contended  that  as  assignee 
of  the  policy  upon  purchase  of  the  property  covered  thereby, 
it  is  bound  only  by  the  terms  of  the  policy  as  originally  written, 
or  such  modifications  thereof  as  were  endorsed  thereon  in  writ- 
ing as  required  by  the  terms  of  the  policy,  and  that  it  can  not 
be  bound  by  any  terms  or  conditions  not  so  incorporated  in  the 
policy  and  of  which  it  had  no  knowledge. 

A  policy  of  insurance,  complete  in  its  terms,  issued  upon  the 
expiration  of  a  former  policy  issued  by  the  same  company  and 
covering  the  same  property,  is  not  a  renewal  of  the  policy  first 
issued  so  as  to  incorporate  in  the  last-issued  policy  any  of  the 
terms  of  the  former  policy  not  included  in  said  second  policy 
when  by  the  terms  of  the  later  policy  the  company  and  the  in- 
sured are  expressly  limited  to  the  terms  and  conditions  printed 
in  such  policy  and  such  additional  terms  and  provisions  as  may 
be  endorsed  thereon  in  writing  with  the  consent  of  the  company 
and  the  insurer. 

The  direction  by  an  acting  manager  of  a  manufacturing  com- 
pany to  an  insurance  agent,  placing  the  larger  part  of  the 
insurance  carried  by  such  company,  to  keep  such  insurance  alive 
and  attend  to  cancellations  by  effecting  other  insurance  in  place 
of  policies  canceled,  does  not  constitute  said  insurance  agent  the 
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common  agent  of  the  insuring  company  and  such  manufacturing 
company  as  to  policies  issued  to  said  company  through  such 
agent  four  years  after  such  acting  manager  had  severed  all  con- 
nection with  such  manufacturing  company,  and  hence  a  mistake 
of  such  agent  in  omitting  a  clause  exempting  certain  property 
from  the  provisions  of  such  policy  will  not,  under  such  circum- 
stances, constitute  a  mutual  mistake  of  the  insurer  and  insured 
against  which  relief  in  equity  may  be  granted  to  such  insurer  by 
a  reformation  of  the  policy  so  as  to  include  such  omitted  exemp- 
tion clause. 

Upon  the  purchase  of  property  of  the  insured  with  an  assign- 
ment of  the  policy  of  insurance  covering  such  property  by  the 
seller  to  the  purchaser,  which  is  assented  to  in  writing  by  the 
company  issuing  the  policy,  a  new  contract  of  insurance  arises 
between  the  purchaser  and  the  insurer  upon  the  terms  and  condi- 
tions only  of  the  policy  as  originally  issued  or  such  additional 
or  modifying  terms  as  may  have  been  endorsed  thereon  in  writ- 
ing prior  to  such  assignment,  and  thereafter  such  assignee  of 
the  policy,  in  case  of  loss,  is  entitled  to  recover  in  his  own  right 
and  is  not  limited  to  a  recovery  in  the  right  of  the  insured  named 
in  the  policy  as  is  the  case  when  the  transfer  of  property  is  not 
absolute  and  the  assignment  is  for  security.  Hence,  the  assignee 
of  such  policy  is  not  affected  by  an  exemption  clause  restricting 
the  property  covered  by  the  policy  which  was  mailed  by  the 
agent  of  the  insuring  company  to  the  insured  under  the  policy, 
but  which  was  not  attached  to  or  endorsed  upon  said  policy  as 
required  by  its  terms  when  issued,  and  especially  is  this  true 
when  it  is  not  shown  that  the  purchaser  or  assignee  had  any 
knowledge  of  the  existence  of  such  restrictive  clause. 

Judgment  for  plaintiff. 

Crow,  J.,  and  Donnelly,  J.,  concur. 
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MVISEE  FOR  LIFEr-NO  VESTED  ESTATE  IN  HER  HEIRS. 

Circuit  Court  of  Cuyahoga  County. 

Aribella  T.  Barix)w  v.  Frances  A.  Otstott  et  al. 

Decided,  December  24,  1902. 

Wills — Interpretation  of  Devise. 

A  devise  to  trustees,  with  directions  to  pay  the  rents  and  profits  to  A 
during  her  natural  life  and  at  her  death  to  convey  the  property 
to  her  legal  heirs  in  fee  simple,  does  not  vest  any  estate  in  the 
children  of  A  during  her  lifetime  and  the  "legal  heirs"  of  A 
are  determined  at  the  date  of  her  decease. 

Weed  &  Miller,  for  plaintiff  in  error. 
(•has.  H.  Taylor,  contra. 

>L\RViN,  J. ;  Caldweu^,  J.,  and  Hale,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  facts  in  this  case  are  as  follows : 

In  the  year  1845  ^largaret  Norton  died  in  the  city  of  Cleve- 
land, Cuyahoga  county,  Ohio,  where  up  to  the  time  of  her  death 
she  was  the  owner  of  a  valuable  parcel  of  real  estate  fronting  on 
Bank  street  in  said  city.  Said  Norton  left  a  will,  which  was 
duly  probated  in  the  probate  court  of  said  county.  She  left 
surviving  her  a  daughter,  Harriet  P.  Dockstader.  The  said 
Harriet  at  the  time  of  the  execution  of  the  will  of  said  Norton 
and  at  the  time  of  said  Norton's  death,  was  the  mother  of  two 
children,  who  were  her  only  descendants.  One  of  the  provisions 
of  said  will  reads : 

' '  I  give  and  devise  my  real  estate  situated  in  the  city  of  Cleve- 
land, •  •  •  unto  Alonzo  S.  Gardner  and  David  G.  Doan, 
nnd  the  survivor  of  them  and  the  heirs  of  the  survivor  of  them  to 
have  and  to  hold  the  same  to  the  uses  following,  to-wit:  That 
they  the  said  Alonzo  S.  and  David  C.  and  the  survivor  of  them 
and  the  heirs  of  the  survivor  shall  from  the  rents  and  profits  of 
said  real  estate  (if  I  do  not  leave  money  and  debts  sufficient  for 
the  purpose)  pay  my  just  debts,  charges  of  administration  and 
funeral  expenses  and  erect  a  suitable  and  respectable  monument 
or  grave  stone  over  the  grave  of  my  deceased  mother  and  over  my 
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own  grave  and  after  paying  the  charges  above  imposed  on  it 
they  the  said  Alonzo  S.  and  David  G.  and  the  survivor  and  the 
heirs  of  the  survivor  shall  during  the  lifetime  of  Wm.  B.  Dock- 
stader,  the  husband  of  my  daughter  Harriet  F.  Dockstader,  take 
and  receive  the  rents  and  profits  of  said  real  estate  herein  before 
described  and  therewith  make  all  necessary  repairs,  pay  all 
taxes  and  other  necessary  charges  and  expenses  in  and  about  the 
same  and  after  deducting  all  such  payments  and  reasonable 
charges  for  attending  to  the  business,  shall  at  least  once  in  each 
year  and  oftener,  if  said  Alonzo  S.  or  David  G.  or  either  of  them 
or  the  heirs  of  the  survivor  shall  see  fit,  pay  ovex  the  residue  of 
such  rents  and  profits  to  my  daughter  Harriet  F.  Dockstader 
(luring  her  natural  life,  to  her  sole  and  separate  use  and  benefit 
and  after  her  decease  convey  said  real  estate  above  described  to 
her  legal  heirs  in  fee  simple. ' ' 

The  trustees  named  in  this  item  of  the  will  duly  qualified  and 
acted  in  the  execution  of  said  trust  for  some  time,  when  they  were 
succeeded  by  Virginia  E.  Kidney,  who,  after  acting  for  a  time 
as  such  trustee,  resigned  and  was  succeeded  by  Bolivar  Butts, 
who  is  still  engaged  in  the  execution  of  the  trust. 

The  two  children  of  said  Harriet  F.  Dockstader  hereinbefore 
mentioned  were  Frances  A.  Otstott  and  George  B.  Dockstader. 
Harriet  F.  Dockstader  died  on  or  about  the  18th  day  of  April, 
1899.  Prior  to  the  death  of  said  Harriet,  her  son,  George  B. 
Dockstader  died,  unmarried  and  without  issue.  On  the  13th 
day  of  June,  1889,  said  George  B.  Dockstader  exeeuted  a  war- 
ranty deed  to  Lyman  C.  and  Procter  Thayer  conveying  to  them 
for  a  valuable  consideration  his  right,  title  and  interest  in  and  to 
the  real  estate  herein  before  mentioned.  At  the  time  of  the 
death  of  said  Harriet  said  Frances  A.  Otstott  was  her  only  liv- 
ing descendant.  The  plaintiffs  in  error,  by  proper  conveyances, 
are  the  owners  of  whatever  rights  the  said  Lyman  C.  and  Proc- 
ter Thayer  took  in  the  premises  by  virtue  of  the  conveyance 
made  to  them  by  the  said  George  B.  Dockstader. 

The  action  in  the  court  below  was  brought  by  the  said  Frances 
A.  Otstott,  and  the  prayer  of  her  petition  is  that  the  said  Bolivar 
Butts,  who  is  made  a  defendant,  may  be  ordered  to  convey  the 
premises  to  her,  and  that  the  title  to  such  premises  may  be  for- 
ever quieted  as  against  the  plaintiffs  in  error. 
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The  plaintiffs  in  error  file  an  answer  and  cross-petition  in 
which  they  set  up  substantially  the  facts  as  hereinbefore  stated 
and  pray  that  the  said  Butts  be  ordered  to  convey  an  undivided 
one-half  of  the  premises  to  them. 

To  that  answer  and  cross-petition  the  said  Frances  A.  Otstott 
filed  a  general  demurrer.  That  demurrer  was  sustained  and  the 
plaintiffs  in  error,  not  desiring  to  plead  further,  a  decree  was 
entered  that  the  premises  be  deeded  to  the  said  Prances  and  that 
the  plaintiffs  in  error  had  no  right  or  title  therein.  The  error 
complained  of  here  is  in  the  sustaining  of  such  demurrer  and  the 
entering  of  such  decree. 

The  question  presented  depends  entirely  upon  the  construc- 
tion to  be  given  to  said  will.  If  under  such  will  the  said  Otstott 
and  the  said  George  B.  Dockstader  became,  when  said  wuU  was 
probated,  vested  with  an  estate  in  said  premises,  there  was  error 
in  the  overruling  of  said  demurrer;  otherwise,  there  was  not. 

On  the  part  of  the  plaintiffs  in  error  it  is  claimed  that  the  will 
is  to  be  construed  as  though  it  read  as  it  now  does  with  the  ex- 
ception that  the  last  clause  hereinbefore  quoted  reads:  **And 
after  her  decease  convey  said  real  estate  above  described  to  her 
two  children,  Frances  A.  Otstott  and  George  B.  Dockstader.*' 
If  this  were  the  reading,  there  could  be  no  doubt  that  each  of 
these  parties  would  have  had  a  vested  right  in  the  premises  from 
the  time  of  the  probate  of  the  w^ill,  and  so  the  deed  made  by  the 
said  George  would  have  conveyed  a  title  under  which  the  plaint- 
iffs in  error  would  be  entitled  to  make  the  claim  which  they  do 
make ;  and  this  would  probably  be  so  even  though  the  names  of 
the  two  children  had  been  omitted  from  the  will.  To  hold  that 
the  will  as  it  now  reads  has  the  same  effect  in  law  as  though  it 
read  as  above  suggested  would  be  to  hold  that  the  words  "her 
legal  heirs"  have  the  same  meaning  as  the  word  *' children"  would 
have  if  substituted  therefor.  Teclmically  the  word  "heirs"  has 
a  different  meaning.  The  definition  given  in  Anderson's  Law 
Dictionary  of  the  word  heir  is:  "lie  upon  whom  at  common 
law  the  law  casts  the  estate  immediately  upon  the  death  of  the 
ancestor:"  and  this  is  the  reco«^nized  meaning  of  the  word, 
Though  it  is  not  infrequently  used  in  wills,  and  perhaps  other 
instruments,  in  a  different  sense,  and  not  infrequently  is  con- 
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strued  to  mean  ''children/'  but  it  is  ever  held  in  a  will  to  have 
this  latter  meaning,  or  any  other  than  its  strict  technical  mean- 
ing, unless  the  plain  meaning  of  the  will  derived  from  the  con- 
text requires  a  different  meaning.  In  the  present  case  we  find 
nothing  in  the  context  to  indicate  that  the  testatrix  intended  any 
other  than  the  strict  technical  meaning  of  the  words  ''heirs  at 
law./'  For  some  reason  she  was  not  willing  that  her  daughter 
should  be  the  owner  of  this  property,  but  she  wished  her  to  have 
the  entire  income  from  it  during  her  lifetime,  and  it  seems  the 
natural  and  probable  construction  of  the  will  to  say  that  she 
wished  the  property  at  the  death  of  her  daughter  Harriet  to  go 
to  the  same  persons  to  whom  it  would  go  if  Harriet  were  the 
owner  of  the  property  in  fee  at  the  time  of  her  death  and  should 
die  intestate.  This  result  will  be  accomplished  by  giving  to  the 
words  "heirs  at  law"  their  technical  meaning.  At  her  death 
she  left  as  her  only  heir  at  law  the  defendant  in  error  Otstott. 
If  Harriet  had  owned  this  property  and  died  intestate  the  law 
would  have  cast  the  estate  upon  Otstott,  because  she  was  the  heir 
at  law. 

Holding  as  we  do,  that  the  testator  provided  that  the  same 
person  or  persons  should  take  the  estate  at  Harriet's  death  as 
would  have  taken  it  had  she  owned  it  and  died  intestate,  it 
follows  that  the  plaintiffs  in  error  have  no  interest  in  the  estate, 

0 

and  the  judgment  of  the  court  of  common  pleas  is  affirmed. 
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SECURITY  OBTAINED  BY  DURESS  AVOIDED. 

Circuit  Court  of  Cuyahoga  County. 

The  State  Building  &  Loan  Company  v.  Nettie  E. 

Bakeb  et  al.* 

Decided,  January  29,  1900. 

Imrcss — When  Criminal  Prosecution  Amounts  to  Duress — Arrest  of 
Brother  May  he  Duress — Duress  a  Defense  as  Against  Bona  Fide 
Purchaser  of  a  Mortgage — Transferor  of  Negotiable  Securities  Pro- 
cured hy  Duress  Becomes  Principal  Debtor. 

1.  Where  a  criminal  prosecution  is  for  the  purpose  of  collecting  a  debt, 

it  is  commenced  for  an  illegal  and  unlawful  purpose,  and  although 
there  may  be  a  good  cause  for  prosecution,  and  although  the  form 
of  proceeding  and  the  writ  be  perfect  and  without  fault,  yet  the 
law  will  regard  such  a  prosecution  as  duress  and  any  security  ob- 
tained through  it  may  be  avoided. 

2.  The  arrest  of  a  brother  may  amount  to  duress  where  a  sister  executes 

notes  and  mortgages  to  secure  the  debt  of  the  brother  and  save 
him  from  criminal  prosecution. 

X  Where  notes  and  a  mortgage  are  obtained  by  duress  and  transferred 
to  a  bona  fide  purchaser  for  value  before  maturity,  duress  being  a 
species  of  fraud,  may  nevertheless  be  set  up  as  a  defense  to  the 
mortgage. 

4.  Where  one  gives  a  note  or  mortgage  under  duress,  even  though  it  be 
for  the  purpose  of  preventing  a  criminal  prosecution,  that  fact  does 
not  prevent  the  giver  of  the  note  or  mortgage  from  defending  an 
action  brought  upon  it  upon  the  ground  of  duress. 

.*>.  Where  one  who  has  obtained  a  note  and  mortgage  by  means  of  duress, 
transfers  them  to  an  innocent  purchaser  for  value  and  before  ma- 
turity, he  thereby  becomes  the  principal  debtor  and  the  maker  be- 
comes the  surety. 

Eerrick  &  Hopkins,  for  plaintiff. 

Boynton,  Horr  &  Uhl,  N.  N.  Cole  and  W,  W  Boynton,  contra. 

('aldwell,  J. ;  :\Iarvin,  J.,  and  Hale,  J.,  concur. 

This  case  is  before  us  on  appeal  from  the  common  pleas  court. 

*  Affirmed  without  opinion,  State  Loan  d  Building  Co,  v.  Baker  et  al,  65 
Ohio  State,  564. 
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It  seems  that  James  B.  Harrington  was  in  the  employ  of  Olm- 
sted Brothers  as  a  solicitor,  and  as  a  collector  to  some  extent. 
Soon  after  he  went  in  their  employ  they  allowed  him  to  retain 
monies  or  they  loaned  him  monies  or,  perhaps,  both,  to  the  ex- 
tent of  several  hundred  dollars,  and  after  he  had  been  in  their 
employ  for  some  time,  the  Olmsted  Brothers  claimed  to  have 
found  that  he  was  appropriating  to  his  own  use  other  monies 
that  ought  to  have  been  turned  over  to  them.  When  they  ascer- 
tained this  fact,  they  attempted  to  get  a  settlement  out  of  him 
for  the  entire  amount  that  he  owed  them. 

This  settlement  was  pressed  from  time  to  time  upon  him,  and 
each  time  he  made  promises  that  he  would  do  something,  but 
evidently  his  efforts  in  the  direction  of  either  payment  or  the 
giving  of  security  for  what  he  ow^ed,  including  what  he  had 
lawfully  received  from  them  and  what  he  had  appropriated, 
all  failed,  and  he  was  unable  to  make  settlement  and  his  prom- 
ises became  wearisome  to  the  Olmsted  Brothers.  They  called  in 
their  attorney  and  presented  to  him,  not  in  a  written  form,  but 
orally,  the  state  of  the  claim  between  themselves  and  Mr.  Har- 
rington— as  to  that  which  had  been  loaned  or  was  lawfully  in  his 
hands,  as  well  as  that  which  they  claimed  was  unlawfully  in 
his  hands.  The  attorney  went  to  his  office  and  an  arrest  was 
made.  Harrington  was  taken  to  the  defendant,  Nettie  E.  Baker, 
where  she  was  teaching  in  this  county,  by  the  officer  and  she  dis- 
missed her  school  and  went  and  signed  the  bail  lx)nd  for  Har- 
rington. 

This  was  on  the  15th  of  March,  and  the  case  was  continued 
until  the  22d  of  March;  on  the  22d  it  was  continued  until  the 
24th,  but  on  the  22d  of  March  there  seems  to  have  been  a  set- 
tlement of  this  claim,  and  Nettie  E.  Baker  pledged  property  that 
was  in  her  name  and  of  which  she  was  the  owner,  at  least  for  the 
present  I  will  say  that,  and  the  prosecution  was  dropped.  The 
attorney  of  the  Olmsteds  went  to  the  justice  and  told  him  that 
they  would  not  appear;  and  when  the  day  arrived  for  the  trial 
neither  the  attorney  for  the  Olmsteds  nor  the  Olmsteds  them- 
selves appeared,  and  the  prosecution  was  dismissed. 

In  settling  this  matter,  Nettie  E.  Baker  signed  a  number  of 
notes  amounting  to  some  $1,617.     She  signed  notes  falling  due 
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at  stated  periods  in  the  future,  and  gave  a  mortgage  on  property 
to  secure  the  notes.  The  notes  and  mortgage  were  by  the  01m- 
steds  soon  after  turned  over  to  the  plaintiff,  the  State  Building 
&  Loan  Company,  and  was  then  and  still  is  held  by  that  com- 
pany. 

The  first  note  became  due  and  was  not  paid.  There  was  an  op- 
tion in  the  mortgage  to  treat  them  all  as  due,  if  there  was  a  de- 
fault in  the  payment  of  one,  and  availing  itself  of  the  option  of 
treating  them  all  as  due,  and  seeking  to  foreclose  the  mortgage 
on  this  property,  this  action  was  brought. 

Nettie  E.  Baker  answered,  setting  up  duress,  although  that 
term  is  not  used ;  yet  the  facts  are  set  forth,  and  it  is  proper  to 
treat  the  answer  as  setting  up  duress  and  setting  up  the  com- 
promise of  this  criminal  prosecution;  and,  upon  those  two  de- 
fenses, she  claims  that  the  Olmsteds  have  no  rights  against  her 
and  have  no  right  against  her  by  reason  of  her  giving  the  note 
and  mortgage  to  them.  As  to  the  bank,  she  claims  that  it  was 
not  a  hona  fide  holder  of  the  mortgage,  and  she  claims  that  the 
bank  can  make  no  defense  against  her  rights  as  far  as  the  mort- 
gage is  concerned,  and  asks  to  have  the  Olmsteds  brought  in  and 
that  it  be  determined  that  as  between  her  and  the  Olmsteds, 
Olmsted  Bros',  liability  upon  the  notes  be  primary,  and  hers  only 
secondary  to  theirs.  The  Olmsteds  endorsed  the  note  to  the  State 
Building  &  Loan  Company. 

We  have  heard  the  evidence  in  this  case,  and  the  purpose  of 
the  criminal  prosecution  is  the  first  question  in  order  to  be  con- 
sidered. 

It  seems  that  when  the  Olmsteds  ascertained  the  fact  that  Har- 
rington had  been  taking  from  them  and  appropriating  to  his  own 
use  moneys  that  belonged  to  them,  they  did  not  attempt  to  get 
him  to  turn  back  to  them  or  secure  to  them  the  amount  that  he 
had  illegally  appropriated,  but  made  the  attempt  to  collect  their 
entire  claim,  and  seem,  as  between  them  and  him,  according  to 
the  testimony,  to  have  attempted  to  make  his  settlement  before 
arrest  the  settlement  of  the  entire  claim  or  none  of  it.  In  Mr. 
Olmsted's  testimony  upon  this  matter  he  at  no  time  mentions 
anything  but  the  settlement  of  the  entire  claim.  When  the  at- 
torney went  to  the  ofiice  of  the  Olmsteds,  at  the  time  he  was  first 
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called,  the  entire  claim  was  presented  to  him  and,  while  not  put 
in  his  hands  in  the  form  of  an  account,  yet  he  at  that  time,  and 
at  no  other  time,  so  far  as  the  testimony  shows,  ascertained  the 
exact  amount  that  was  loaned  or  was  legally  in  Harrington's 
hands,  and  the  amount  that  he  had  illegally  appropriated. 

The  prosecution  was  commenced  for  criminally  appropriating 
a  part  of  this  money.  When  Mr.  Harrington  was  arrested  he 
was  taken  by  the  oflRcer  who  arrested  him  a  considerable  dis- 
tance into  the  country,  to  the  school-house  where  his  sister  was 
t.eaching,  and  she  was  given  to  understand  that  he  was  under 
arrest  and  that  she  was  needed  to  bail  him.  She  came  into  the 
city  and  gave  bail. 

One  of  the  Olmsted  Brothers  testifies,  substantially,  that  is, 
he  admitted  he  so  testified  before  and  does  not  deny  but  it  is 
true  now,  that  the  understanding  between  himself  and  brother 
and  their  attorney  was,  that  this  prosecution  would  be  com- 
menced and  allowed  to  stand  for  a  while — to  hang  in  that  con- 
dition. 

The  first  attempt  at  any  settlement  is  a  little  uncertain.  Some 
of  the  witnesses  place  it  immediately  after  the  giving  of  bail, 
or  very  soon  after;  other  witnesses  place  it  after  the  continu- 
ance— after  the  first  time  the  suit  was  set  for  trial,  and  it  is  not 
very  clear  just  when  the  negotiations  commenced  to  settle  this 
claim ;  nor  is  it  certain  how  long  Mrs.  Baker  had  to  consider  this 
matter,  after  it  was  first  presented  to  her — I  mean,  the  matter 
of  her  mortgaging  her  property. 

The  method  in  which  Mr.  Olmsted  undertook  to  settle  this 
claim — ^before  criminal  action  was  commenced  against  Mr.  Har- 
rington; the  fact  that  the  conclusion  between  the  attorney  and 
the  Olmsteds  was  to  commence  the  action  and  let  it  lie,  let  it 
rest,  taken  with  what  followed,  shows  that  this  action  was  com- 
menced, not  for  the  purpose  of  bringing  into  action  the  strong 
arm  of  the  criminal  law  of  the  state  for  the  proper  purposes,  but 
for  the  purpose  of  collecting  that  debt.  The  prosecution,  there- 
fore, was  commenced  for  an  illegal  and  unlawful  purpose ;  and. 
as  we  understand  the  law,  if  it  is  commenced  for  an  illegal  and 
unlawful  purpose,  although  there  be  good  cause  for  prosecution 
and,  although  the  form  of  commencing  the  prosecution  and  the 
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writ  be  perfect  and  without  fault,  yet  the  law  will  not  uphold 
such  a  prosecution  and  it  will  be  regarded  as  duress.  Out  of 
many  cases  we  have  seen,  I  submit  the  language  used  in  the  case 
of  Osborn  v.  Rohbins  et  al,  36  N.  Y.,  365.  I  read  from  the  opin- 
ion on  page  371 : 

**The  note  was  executed  when  the  principal  defendant  was  a 
prisoner ;  and  it  could  not  be  enforced  by  the  payees  if  they  ob- 
tained it  through  an  abuse  of  legal  process,  for  purposes  of  op- 
pression and  exaction.  When  a  party  is  arrested  without  just 
cause,  and  from  motives  which  the  law  does  not  sanction,  any 
contract  into  which  he  may  enter  with  the  authors  of  the  wrong, 
to  procure  his  liberation  from  restraint,  is  imputed  to  illegal 
duress.  It  is  corrupt  in  its  origin,  and  the  wrong-doer  can  take 
no  benefit  from  its  execution. 

*'In  such  a  case,  the  element  of  voluntary  assent  is  wanting. 
The  parties  do  not  meet  on  equal  terms.  The  authority  of  the 
courts  is  perverted  to  unworthy  uses.  The  instrumentalities  em- 
ployed to  produce  a  consenting  will  are  force  and  fraud,  agencies 
which  the  law  abhors.  The  prisoner  is  at  the  mercy  of  the  ac- 
cuser, and  he  submits  to  extortion,  as  the  means  of  deliverance 
from  oppression  under  the  forms  of  law. 

"The  party  who  exacts  a  security  from  one  whom  he  wrong- 
fully restrains  of  his  liberty,  can  derive  no  aid  from  the  fact 
that  the  claim  which  he  enforced  by  illegal  means  was  just.'* 

The  next  question  to  be  considered  is  whether  Mrs.  Baker 
stands  in  such  relation  to  this  matter  that  she  can  avail  herself 
of  the  defense  of  duress. 

It  has  been  laid  down  that  coercing  a  father  or  using  duress 
upon  a  father  to  secure  a  note  given  by  a  child,  and  vice  versa 
avoids  the  note,  and  one  authority  says  that  there  is  no  doctrine 
limiting  that  rule ;  that  the  courts  have  only  talked  about  a  limi- 
tation, as  between  blood  relatives  because  of  the  fact  that  some 
courts  had  laid  down  that  the  rule  might  extend  to  a  son  who  had 
been  coerced  into  giving  security  to  relieve  his  father  from  im- 
prisonment, or  vice  versa,  and  that  no  rule  had  ever  been  estab- 
lished by  any  court  saying  it  should  never  be  extended  beyond 
that.  So  far  as  my  observation  goes,  that  is  so.  It  has  been 
extended  in  Illinois  to  a  grandmother  who  was  coerced  into  giv- 
ing security  to  save  her  grandson ;  and,  in  Wisconsin,  to  a  sister 
giving  security  to  relieve  her  brother  from  imprisonment;  and 
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it  seems  to  be  extended  to  all  eases  where  there  is  intimate  rela- 
tion, blood  relationship,  between  the  parties,  if  the  coercion  is 
sufficient  to  overcome  the  will  of  the  party  giving  the  security. 

We  do  not  hesitate  to  hold  upon  all  of  these  authorities,  that 
Mrs.  Baker  can  avail  herself  of  this  as  completely  as  could  her 
brother  had  he  given  notes  and  security  instead  of  her ;  and  that, 
if  she  gave  this  security  to  save  her  brother  from  imprisonment; 
if  she  did  it  to  relieve  him  from  an  unlawful  imprisonment  she 
can  avail  herself  of  the  defense  she  sets  up  in  this  action.  But 
it  is  contended  that  she  had  time  for  deliberation  in  this  matter, 
and  that  having  had  time  for  deliberation,  must  now  be  inferred 
that  the  circumstances  under  which  she  gave  this  security  did 
not  deprive  her  of  her  free-will ;  but,  having  done  it  after  time 
for  deliberation,  that  the  matter  is  supposed  to  have  been  done 
voluntarily  on  her  part. 

The  class  of  cases  holding  this  doctrine,  almost  all  of  them 
are  cases  where  the  party  makes  some  pajonent  after  delivery 
of  the  security  or  note,  or  does  some  act,  after  the  matter  is 
settled  in  court  to  carry  out  the  contract  that  he  had  entered 
into,  after  the  time  when  the  restraint  or  the  impending  calamity 
that  is  about  to  befall  the  party,  has  passed  away  and  gone. 
And  there  are  one  or  two  cases  where  the  party  had  time  for 
deliberation  and  counsel  with  attorneys  and  friends,  and  then 
went  and  did  it.  But  I  find  no  case  like  iJiis;  and,  as  I  have  al- 
ready stated,  the  testimony  is  very  uncertain  as  to  the  time  Mrs. 
Baker  had  to  deliberate  about  mortgaging  her  property.  I  speak  of 
mortgage,  as  that  is  the  principal  matter.  The  note  was  rejected 
when  she  offered  to  give  her  note ;  that  was  not  relied  upon ;  it 
was  the  property  that  was  relied  upon  in  this  matter — ^that 
was  the  real  gist  of  the  matter.  It  is  not  known  from  this  testi- 
mony, whether  it  was  one  hour  or  two  hours  or  three  hours  that 
she  had  as  time  to  deliberate  whether  she  would  mortgage  that 
property  or  not.  It  is  not  known  whether  the  pressure  was  con- 
tinued or  increased  up  to  the  very  moment  when  she  gave  the 
mortgage ;  but,  evidently,  she  gave  it  under  that  pressure,  and 
we  believe  she  was  deprived  of  her  free-will,  when  she  gave  it, 
by  the  pressure  brought  to  bear,  the  arrest  of  her  brother  and 
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likely  the  imprisonment  of  him,  and  whatever  was  said  in  regard 
to  the  settlement  of  the  matter  in  her  presence. 

Having  found  these  facts  in  the  case,  and  the  law  as  I  have 
stated,  the  question  now  remains,  what  can  she  do? 

It  is  claimed  that  this  mortgage  is  in  the  hands  of  an  innocent 
holder.  But  we  have  a  case  in  this  state,  Baity  v.  Smith  et  al,^4: 
O.  S.,  396,  which  holds  that  while  notes  may  be  in  the  hands  of 
an  innocent  holder  and  fraud  can  not  be  set  up  against  the  inno- 
cent holder  of  the  notes,  that  is  not  true  as  to  the  mortgage.  This 
is  different  from  the  holdings  in  the  United  States  courts  and  in 
most  of  the  states,  though  not  in  all.  This  was  a  decision  made 
by  Judge  Ranney  and  is  good  law  in  this  state  and  has  never 
yet  been  overruled.  Whether  the  Supreme  Court  would  extend 
it  beyond  a  case  of  fraud  we  know  not,  and  we  need  not  consider 
it  in  this  case  for  the  reason  that  duress  is  a  species  of  fraud ;  it 
is  obtaining  property  or  money  against  the  will  of  the  party, 
and  fraud  is  exercised  only  to  overcome  the  will  of  parties  wrong- 
fully, and  duress  is  only  to  overcome  the  will  of  a  party 
wrongfully  or  by  fear;  one  is  through  confidence — the  other 
through  fear.  They  are  so  related  that  duress  is  a  species  of 
fraud. 

This  being  true,  and  following  the  decision  I  refer  to,  we  must 
hold  in  this  case  that  the  State  Building  &  Loan  Company  can 
make  no  more  defense  to  this  action  than  could  the  Olmsteds 
and  can  maintain  no  action  upon  the  mortgage  as  against  Mrs. 
Baker  that  the  Olmsteds  could  not  maintain. 

But  it  is  strenuously  contended  in  this  case  on  one  side,  and, 
upon  the  other  side,  as  strenuously  the  other  way,  that  there 
was  no  illegal  settlement  of  this  matter;  and  the  attorney  who 
settled  the  matter  with  Harrington  and  his  sister,  Mrs.  Baker,  is 
brought  in  to  testify,  and  we,  all  of  us,  believe  him  to  be  a  person 
of  the  utmost  veracity  and  would  not  hesitate  to  believe  anything 
to  which  he  would  testify.  We  might  believe  that  he  was  mis- 
taken, but  his  testimony  in  this  case  is  largely  a  matter  of  argu- 
ment in  his  own  mind.  Many  of  the  things  that  he  testified  to 
are  matters  that  he  testifies  to  from  his  mode  and  method  of  do- 
ing business  and  what  he  now  thinks  he  would  have  done  under 
the  circumstances;  and  his  recollection  is  poor;  he  is  mixed  up 
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in  his  dates ;  he  is  mixed  np  in  the  order  in  which  the  circum- 
stances occur — ^it  is  a  matter  of  want  of  recollection ;  at  the  time 
this  matter  was  disposed  of,  he  dismissed  it  from  his  mind,  no 
doubt  he  went  into  many  other  things ;  and  under  all  the  circum- 
stances of  the  case,  it  is  not  surprising  that  he  should  forget 
much  of  the  detail  of  the  matter  and  much  of  the  conversation. 

Mrs.  Baker  testifies  to  certain  matters  and  conversations  be- 
tween her  and  the  attorney.  The  attempt  is  made  to  show  that 
such  did  not  take  place  as  testified  by  her,  at  any  such  time ;  but 
the  attorney  is  evidently  very  much  mixed  up  as  to  the  time 
when  he  undertook  to  say  it  did  occur ;  but  it  is  almost  evident, 
under  the  circumstances  of  this  case,  that  it  must  have  occurred 
at  an  earlier  date  than  he  said.  He  testifies  that  he  told  Har- 
rington,  at  the  commencement  of  negotiations,  that,  of  course, 
he  could  not  make  any  arrangement  or  agreement  to  dismiss  the 
criminal  prosecution  against  him  or  not  to  prosecute  him.  Evi- 
dently, to  call  forth  that  remark  on  his  part,  there  must  have 
been  some  consideration  upon  that  matter,  or  we  see  no  reason 
why  he  was  called  upon  to  state  that.  Of  course  a  person  in 
negotiating  under  the  circumstances  he  did,  may  have  had  more 
or  less  fear  that  such  a  result  might  be  inferred  and  might,  as  a 
precaution,  make  a  statement  of  that  kind.  Harrington  testifies 
to  a  conversation  on  the  same  matter  with  the  Olmsteds,  which 
is  denied.  But,  when  we  take  into  consideration  the  method  in 
which  the  Olmsteds  undertook,  in  the  first  place,  to  collect  their 
claim ;  when  we  take  into  the  consideration  the  method  of  prose- 
cution— ^to  have  it  commence  and  then  have  it  lie  along;  when 
we  take  into  consideration  that  the  day  before  the  trial  was  to 
begin,  their  attorney  went  to  the  justice  and  said  they  would  not 
appear  to  prosecute  and  they  did  not  appear  when  the  trial  was 
to  commence  and  it  was  dropped  entirely;  when  all  these  facts 
and  circumstances  are  brought  to  bear  upon  this  matter — and 
the  poor  recollection  of  the  attorney,  and  the  hesitating  manner 
in  r^ard  to  this  matter,  in  which  the  Olmsteds  testify;  we  be- 
lieve that  Mrs.  Baker  was  given  to  understand,  and  the  Olmsteds 
and  their  attorney  meant  that  she  should  understand,  perhaps, 
not  by  express  words,  but  by  actions,  and  by  their  conduct  taken 
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in  connection  with  what  was  said,  that  if  she  mortgaged  her 

property  and  secured  this  claim,  the  prosecution  would  be 

dropped. 

*    But  it  is  contended  that  there  was  nothing'  said  or  done  in  this 

matter  that  would  influence  her.     I  have  already  noticed  the 

fact  that  it  is  claimed  she  had  time  for  deliberation. 

Mrs.  Baker,  who  was  once  married,  has  a  child  fifteen  years 
old,  and  after  she  became  a  widow,  she  went  to  teaching  school 
in  this  county,  and  had  bought  a  lot  and,  with  the  aid  and  assist- 
ance of  her  father,  had  undertaken  to  put  a  building  on  it,  and 
was  struggling  to  .make  a  home  for  her  p^ple  and  pay  oil  the 
debt  she  had  incurred  in  getting  this  home.  It  was  to  her  a 
most  important  thing  that  she  should  be  able  to  continue  her 
occupation  as  a  teacher;  she  had  the  care  and  support  of  her 
aged  parents;  and  the  continuing  of  her  occupation  that  she 
might  pay  her  debts,  and  make  a  livelihood  for  herself,  and  child 
and  parents  was  at  stake,  and  it  was  important  to  have  no  blot 
upon  herself  and  her  family.  She  was  situated  in  such  a  way 
that  her  will  would  be  easily  overcome.  Taking  all  these  things 
into  consideration,  we  believe  that  this  lady  acted  without  any 
free  will,  but  under  the  pressure  placed  upon  her  by  these 
threats  and  the  fear  of  imprisonment  for  her  brother. 

Now  it  is  contended  that  if  the  criminal  prosecution  was  not 
conducted,  these  parties,  both  of  them,  are  guilty  of  a  criminal 
act  in  suppressing  a  criminal  prosecution^ 

But  this  rule  applies  only  where  the  parties  act  under  a 
free  will.  There  is  no  parum  delictum  where  this  is  not  true. 
We  have  already  found  that  she  did  not  act  under  a  free  will. 
Not  acting  under  a  free  will,  but  under  compulsion,  "how  can 
there  be  a  guilty  act  on  her  part?  And  if  she  is  not  guilty 
of  committing  a  crime,  none  can  be  imputed  to  her  in  this  mat- 
ter, and,  therefore,  not  being  guilty  of  a  crime,  she  may  avail 
herself  of  the  defense  of  duress. 

I  may  say  I  have  found  a  large  number  of  cases  cited  in  the 
brief  where  this  doctrine  is  stated :  That  a  party  who  acts  under 
compulsion  and  makes  a  contract  where  the  case  results  in  being 
dropped,  the  party  does  not  stand  in  parum  delictum  with  the 
other  parties. 
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She  may,  then,  in  this  action,  have  whatever  aflSrmative  relief 
she  is  entitled  to,  and  as  against  the  plaintiff,  the  State  Building 
&  Loan  Company,  and,  as  against  the  Olmsteds,  she  is  entitled 
to  have  this  mortgage  canceled,  it  being  not  void,  but  only 
\oidable. 

Furthermore,  we  think  she  is  entitled,  and  we  so  hold  in  this 
case  and  the  decree  may  be  so  drawn,  that  the  Olmsteds,  by 
means  of  fraud  and  duress  practiced  upon  her,  are  the  principals 
in  this  debt  and  she  is  the  surety. 

There  is  one  other  matter  that  the  court  ought  to  speak  of. 
As  we  may  be  called  upon  to  make  findings  of  fact,  we  ought  to 
state  the  father 's  interest  in  the  property.  The  testimony  is  all 
one  way  upon  this  matter,  and  that  is,  that  the  daughter  bought 
this  lot  and  paid  for  it.  The  title  was  taken  in  her  name,  with 
an  agreement  with  her  parents,  that  she  would  help  to  raise 
the  money  to  pay  for  it  and  build  a  house  and  her  father  would 
help  by  contributing  his  work,  he  being  a  carpenter,  and  he 
would  do  all  he  could ;  a  house  should  be  erected  on  the  lot,  and 
it  should  be  the  home  or  place  of  residence  for  the  father  and 
mother  while  they  lived,  and,  after  their  death,  the  property  and 
the  possession  thereof  should  be  in  Mrs.  Baker. 

It  is  claimed  that  that  can  not  give  to  the  father  a  life  estate, 
because  of  certain  relations  between  them  as  to  their  both  living 
there  and  both  having  a  home  there ;  and  that  she  can  turn  him 
out.  AVe  do  not  belieik^  that  she  can  turn  her  father  oiit  of  that 
home,  under  that  contract.  We  think  that  he  has  for  a  valuable 
consideration  obtained  an  interest  in  that  property,  and  that  this 
interest  is  an  interest  that  equity  will  recognize  as  an  interest 
in  the  property,  or  that  it  iiLa  life  estate.  There  being  no  deed 
to  him  for  life,  it  is  a  strong  equity  at  least,  one  that  he  could 
enforce,  not  only  against  her,  but  against  any  one  that  acquired 
an  interest  in  the  property  with  notice  of  his  rights. 

Now,  as  to  notice  of  his  rights.  He  lived  there;  Mrs.  Baker 
lived  there;  she  went  away  to  school  early  in  the  morning,  but 
she  was  there  every  Sunday,  and  the  father  and  mother  lived 
there.  And  yet  it  is  claimed  that  the  way  in  which  they  lived, 
would  be  notice  to  no  one. 
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Now,  the  mere  fact  of  his  living  there  is  notice  that  he  is  living 
on  the  property  in  some  way,  under  some  claim,  or  with  his 
daughter,  however  it  may  be.  But  there  is  enough,  in  our  judg- 
ment, to  put  any  one  who  knows  that  much,  upon  inquiry  as  to 
his  rights;  and  whatever  that  inquiry  may  devolop,  the  parties 
must  be  charged  as  knowing.  This  is  an  old  rule  in  equity :  and 
the  bank,  therefore,  and  the  Olmsteds  must  be  charged  with 
knowing  his  rights  there  as  fully  as  Mrs.  Baker  knew  them. 
That  being  true,  we  think  he  has  a  right  in  that  property  that 
can  be  protected  as  against  the  mortgage. 


NO  MSCMtTION  IN  AN  APPOINTING  OFFICER  UNDER  THE 

CIVIL  SERVICE. 

Circuit  Court  of  Cuyahoga  County. 

State  op  Ohio,  bx  bel  CharijEs  F.  Gooltoqe,  v.  H.  H.  B.'^uan, 

AS  Director  of  the  Fire  Department  of 

THE  City  op  Cleveland. 

Decided,  March  23,  1900. 

Municipal  Employees — Civil  Service  Examinations — Appointing  Officer 
Bound  by  Civil  Service  Laws  and  Regulations — Courts  Will  Not  In- 
terfere With  Civil  Service  Examination,  When, 

1.  When  an  oflScer  is  required  by  law  to  appoint  and  promote  city  em- 

ployees from  a  list  of  those  who  have  attained  a  certain  grade  in 
competitive  civil  service  examinations,  he  can  not,  In  the  exercise 
of  his  discretion,  promote  one  who  has  failed  to  attain  the  pre- 
scribed grade,  even  though  it  be  by  the  fraction  of  one  per  cent, 
and  there  are  special  reasons  why  he  believed  that  one  will  be 
more  efficient  in  the  position  to  which  he  desires  to  promote  him. 

2.  While  rules  governing  the  conduct  of  civil  service  examinations, 

as  established  by  the  city  council  and  the  examiners,  should  enu- 
merate the  subjects  upon  which  applicants  are  to  be  examined,  yet 
a  failure  so  to  do  will  not  be  ground  for  interference  on  the  part 
of  the  courts  where  it  appears  that  the  examinations,  as  conducted, 
were  upon  the  subjects  upon  which  it  would  be  necessary  for  the 
appointees  to  have  knowledge. 
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A.  Burt  Thompson,  for  plaintiff. 

T,  H.  Hogsett  and  Beacom,  Excell  cfe  Oage,  contra. 

Caldwell,  J.;  Marvin,  J.,  and  Hale,  J.,  concur. 

The  statute  provides  that  the  mayor  and  the  director  of  the 
fire  department  in  the  city  of  Cleveland  shall  draw  up  certain 
regulations  governing  the  introduction  of  men  into  the  fire  de- 
partment and  their  promotion  from  time  to  time  in  order  to  con- 
duct examinations  both  for  entering  and  for  promotion;  and 
it  provides  that  an  assistant  engineer  or  fireman  can  not  be  pro- 
moted to  that  of  an  engineer  when  promotions  are  to  be  made, 
unless  he  has  stood  80^^  in  his  examination  for  promotion. 

The  relator  here,  Coolidge,  was  promoted  when  he  stood  a 
fraction  of  one  per  cent,  less  than  that. 

Ther6  was  another  man  on  the  list  at  the  time  who  stood 
SSfo,  but  was  not  promoted. 

The  director  of  the  fire  department  at  the  time  of  this  promo- 
tion was  made,  claims  that  there  is  a  discretion,  after  all,  on  his 
part,  and  that  he  could  take  this  man  and  promote  him,  although 
there  was  another  whose  per  cent,  upon  examination  was  higher, 
and  the  grounds  for  so  claiming,  is  that  in  making  promotions, 
notwithstanding  examination,  the  director  must  look  to  the  age, 
the  judgment,  the  manhood,  and  all  such  things,  to  guide  him  in 
all  his  promotions. 

But,  most  clearly,  if  he  would  have  a  right  to  take  a  man  who 
stood  less  than  80%  and  promote  him  when  there  were  others 
on  the  list  standing  more  than  80%,  he  might  carry  that  to  a 
great  Sxtreme  upon  his  ideas  of  judgment  of  men.  He  might 
take  one  who  stood  only  60  ^^  and  yet,  in  his  judgment,  was  the 
best  man  for  the  promotion. 

These  regulations  are  adopted  under  provisions  of  state  law 
under  an  ordinance,  and  that  ordinance,  we  think,  must  be  fol- 
lowed. It  is  turning  this  department,  among  others  of  the 
city,  into  a  civil  service  department,  and  the  provision  of  the 
ordinance  and  the  law  seems  to  be  such  that  no  one  can  get  into 
the  department  except  by  starting  at  the  foot  of  the  ladder  and 
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climbing  towards  the  top,  and  promotions  are  to  be  made  strictly 
upon  merit  and  not  upon  favoritism. 

Mr.  Coolidge,  after  there  was  a  change  of  directorship,  was 
put  back  as  fireman  or  assistant  engineer  and  brings  this  action 
to  require  the  director  to  restore  him  to  the  position  of  engineer. 

There  is  another  complaint  made — ^that  the  rules  and  regula- 
tions which  are  adopted  by  the  director  and  the  mayor,  and  ap- 
proved by  the  council,  do  not  prescribe  any  sufficient  rules  and 
regulations  governing  the  examination;  that  while  they  pro- 
vide somewhat  in  detail  and  quite  specifically  as  to  the  cadets, 
those  who  are  coming  into  the  department,  yet  there  is  no  suffi- 
cient regulation  as  to  the  method  of  examination  as  to  how  and 
upon  what  branches  it  shall  be  conducted  when  a  promotion  is 
sought. 

The  rules  are  quite  specific  as  to  what  the  candidate  is  to  do 
to  get  his  name  before  the  examining  board,  and  they  are  quite 
specific  as  to  the  board  holding  the  examination,  and  all  steps 
except,  it  is  claimed,  that  there  is  a  very  serious  defect  in  that 
the  rules  prescribe  no  branches  nor  line  of  examination,  and  that 
the  board  would  be  at  liberty,  so  far  as  any  rule  adopted  by  the 
city  would  stand  in  the  way,  to  examine  him  on  Greek  or  any 
other  language,  or  any  branch  of  mathematics,  or  on  anything 
that  they  might  take  a  notion  to  examine  upon.  Of  course,  if 
the  city  examiners  should  hold  an  examination  of  that  character, 
it  would  be  very  much  contrary  to  people's  notions  of  what  an 
engineer  needs ;  above  all  things,  he  needs  a  practical  education. 

The  questions  and  answers  that  have  been  used  in  order  to 
make  these  examinations  uniform  and  fair,  were  presented  to 
the  court  and  have  been  examined,  and  they  pertain  entirely  to 
the  practical  knowledge  that  a  man  has  of  the  position  that  he  is 
seeking  to  obtain.  There  is  nothing  else  in  them ;  and  they  are 
well  adapted  to  call  forth  all  that  an  applicant  knows  on  that 
subject.  There  is,  however,  some  ground  for  the  technical  ob- 
jection, and  it  may  be  that  this  board  should  proceed  hereafter 
to  indicate  on  just  what  subjects  applicants  will  be  examined; 
for  instance,  engines,  pumps  and  the  practical  care  of  them,  and 
remedy  for  any  defects  that  may  arise  at  any  time;  the  use  of 
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heaters,  signals,  and  all  those  things  that  pertain  directly  to  the 
line  of  business ;  and  to  prescribe  in  the  mles  that  the  examina- 
tion  shall  be  confined  to  them.  They  have  been  confined  there 
always,  as  the  evidence  shows,  but  the  rule,  perhaps,  should  be 
made  definite  upon  that  point. 

But  we  do  not  feel  that  in  this  case,  we  ought  to  say  for  this 
reason  that  this  party  should  be  restored  to  the  place  which  he 
had  before.  He  had  subjected  himself  to  these  rules  and  regu- 
lations, has  undertaken  to  take  his  place  in  line  of  promotion  by 
the  rules  that  exist ;  and  for  us  to  undertake  now  to  say  that  the 
board,  the  director,  the  mayor,  and  the  city  council  have  not 
made  rules  definite  enough,  might,  perhaps,  do  in  this  depart- 
ment considerable  injury  and  cause  a  great  deal  of  trouble.  Wc 
affirm  the  judgment  of  the  board,  and  dismiss  the  petition. 
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COSTS  OF  GUARDIANSHIP  ALL  SADDLED  ON  ONE  WARD. 

Circuit  Court  of  Cuyahoga  County. 

Catherine  Wickendraeger  v.  John  C.  Hbmmbteb. 

Decided,  December  3,  1900. 

Ou4irdian  and  Ward — When  Action  may  he  Brought  for  Error  i7i  Final 
Account. 

Where  a  guardian  is  appointed  to  administer  a  fund  in  which  two 
minor  wards  have  an  equal  interest,  and  in  the  final  account  of 
such  guardian  it  appears  that  one  of  the  wards  has  been  paid  her 
half  of  the  fund  in  full  while  all  the  costs  of  the  guardianship 
were  deducted  from  the  share  of  the  other  ward,  such  manifest 
error  and  mistake  as  to  the  second  ward  is  shown  as  to  give  him 
the  right  to  bring  an  action  under  favor  of  Section  6289,  Revised 
Statutes. 

Wm.  E.  Beavis  and  H.  H,  Johnson,  for  plaintiff. 
Pinney  &  Klingmcm,  contra. 

Marvin,  J. ;  Caldwell,  J.,  and  Hale,  J.,  concur. 

This  is  an  appeal  from  the  jiidgrment  of  the  court  of  common 
pleas.  The  facts  are  that  the  defendant  was  guardian  of  the 
estate,  by  the  appointment  of  the  Probate  Court  of  Cuyahoga 
County,  of  the  plaintiff  and  her  older  sister,  Charlotte  Wicken- 
draeger.  This  guardianship  began  on  the  13th  day  of  April, 
1882,  and  continued  until  the  plaintiff  arrived  at  full  age  on  the 
18th  day  of  July,  1896.  In  1897  the  plaintiff  filed  in  the  probate 
court  his  final  account  of  such  guardianship,  the  account  for  the 
two  wards  being  filed  as  one  account.  This  account  showed  the 
balance  in  his  hands  for  this  plaintiff  was  $345.55,  and  that  the 
other  ward  had  received  payment  in  full  of  the  amount  to  which 
she  was  entitled.  No  exceptions  were  filed  to  the  account,  and 
the  same  was  approved  by  the  probate  court.  No  appeal  was 
taken,  but  on  the  3(>th  day  of  Juno,  1898,  such  date  being  within 
two  years  of  the  time  when  the  plaintiff  arrived  at  full  age,  she 
brought  this  suit  under  favor  of  Section  6289  of  the  Revised 
Statutes  of  Ohio.    This  section  provides  that: 
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'  *  The  settlement  made  in  the  probate  court  of  the  accounts  of 
a  guardian  shall  be  final  between  him  and  his  ward  unless  an 
appeal  be  taken  therefrom  to  the  court  of  common  pleas  in  the 
manner  provided  by  law,  saving,  however,  to  subsequent  guard- 
ians during  the  minority  of  his  ward,  or  to  any  such  ward,  at 
any  time  within  two  years  after  such  ward  shall  arrive  at  full 
age,  the  right  of  opening  and  reviewing  such  settlements  for 
fraud  or  manifest  mistake,  by  civil  action  in  the  court  of  common 
pleas  of  the  county  in  which  such  settlement  was  made,  or  the 
county  where  such  former  guardian  may  reside  when  the  peti- 
tion is  filed,  at  the  option  of  the  plaintiff  in  such  action." 

The  petition  avers  that  ''there  is  manifest  error  and  mistake 
in  said  guardian's  final  account  in  that  he  has  retained  $250 
from  the  amount  due  the  plaintiff,  for  his  services  in  his  said 
trust,"  and  **that  there  is  manifest'  error  and  mistake  in  the 
plaintiff's  deducting  his  fees  entirely  from  the  moneys  remain- 
ing in  his  hands  after  the  satisfaction  of  said  Charlotte  Wicken- 
draeger's  half  of  said  legacy  when  she  became  of  full  age." 
Other  matters  in  the  final  account,  as  well  as  in  partial  accounts 
previously  filed  by  the  guardian,  are  averred  in  the  petition  as 
being  manifest  errors  and  mistakes. 

When  the  guardianship  commenced  there  was  placed  in  the 
hands  of  the  guardian,  the  sum  of  one  thousand  dollars  belonging 
to  the  two  wards  in  equal  shares,  the  same  being  a  legacy  be- 
queathed to  them. 

Upon  hearing  it  is  urged  that  under  the  statute  above  named, 
if  it  be  found  by  the  court  that  there  are  manifest  mistakes  in 
any  account  filed  by  the  guardian,  the  entire  account  may  be  in- 
quired into  and  all  mistakes  corrected,  whether  the  same  be  mani- 
fest or  not.  In  short,  that  the  court  should,  on  such  hearing, 
pass  upon  the  accounts  of  the  guardian  as  fully  and  completely 
as  though  the  same  had  come  into  court  by  appeal  from  the 
judgment  of  the  probate  court. 

It  is  further  urged  that  there  are  in  the  accounts  of  this 
guardian,  mistakes  which  are  "manifest"  and  other  errors  in  the 
accounts.  It  is  said  that  the  amount  allowed  to  the  guardian  as 
compensation  for  his  services  was  in  excess  of  the  amount  which 
should  have  been  allowed,  and  that  payment  for  such  services 
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was  made  to  him  by  the  mother  of  these  two  wards  which  was 
to  be  accepted  as  full  compensation  for  such  services. 

It  would  seem  that  the  intention  of  the  Legislature  in  the 
enactment  of  the  statute,  was  to  provide  only  for  the  correction 
of  accounts  where  no  fraud  is  charged,  to  the  extent  that  errors 
or  mistakes  are  ''manifest;"  that  is,  they  must  be  such  as  an 
examination  of  the  account  itself  discloses,  and  unless  the  ac- 
counts filed  by  this  defendant  as  such  guardian,  disclose  some 
error  or  mistake,  the  petition  in  this  action  must  be  dismissed. 

We  are  of  the  opinion,  however,  that  there  is  manifest  error 
in  the  accounts  in  this:  that  the  guardian  kept  the  accounts  of 
these  two  wards  as  a  joint  account,  charging  himself  for  the  two 
jointly  with  the  one  thousand  dollars  which  first  came  into  his 
hands  for  the  two,  then  with  the  interest  which  was  received 
on  this  money  jointly  for  the  two  and  crediting  himself  as  against 
the  two  jointly  for  all  payments  made  on  account  of  such  guard- 
ianship and  for  his  services  in  the  performance  of  his  duties  as 
guardian.  There  can  be  no  doubt  that  the  proper  way  to  have 
kept  his  accounts  would  have  been  to  have  charged  himself  on  ac- 
count of  each  ward  with  the  sum  of  five  hundred  doUars,  and 
then  to  have  taken  to  himself  credit  as  against  each  for  the  pay- 
ments made  and  services  rendered  on  behalf  of  each. 

The  final  account  as  rendered  by  the  guardian  made  claim  for 
the  credit  of  $340  for  his  services  as  such  guardian;  of  this 
amount  he  had  been  previously  allowed  the  sum  of  $80.80,  so 
that  there  was  taken  out  of  the  funds  in  his  hands  as  shown  by 
his  final  account,  at  that  time  the  sum  of  $259.20.  On  the  5th 
day  of  December,  1894,  the  guardian  had  paid  to  Charlotte  Wick- 
endraeger  the  sum  of  $500,  she  having,  at  that  time,  arrived  at 
full  age ;  and  this  was  paid  to  her  as  a  complete  settlement  of  all 
to  which  she  was  entitled.  For  this  payment  the  guardian  in 
his  final  account  takes  credit,  the  practical  result  of  which  is 
that  the  $259.20  allowed  in  the  final  account  as  compensation 
for  the  guardian  is  all  taken  from  the  money  which  would  other- 
wise have  been  payable  to  this  plaintiff.  This  error  is  manifest 
on  the  face  of  the  account,  and  a  correction  of  this  manifest  error 
should  be  made  and  is  made  here. 
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The  true  account  of  this  ward  is  found  by  charging  to  the 
guardian  upon  his  first  account  the  sum  of  $500  of  principal  and 
one-half  of  the  two  payments  of  interest  made  to  him  upon  the 
filing  of  his  first  account,  making  the  full  amount  to  be  charged 
to  him  on  account  of  this  ward  at  the  time  when  his  first  account 
was  filed,  $550,  and  crediting  him  at  the  date  of  such  amount 
^dth  $50  paid  for  the  support  of  the  ward. 

For  the  second  account  the  principal  is  again  $500,  and  one- 
half  of  the  interest  which  he  charges  himself  with  having  re- 
ceived for  the  two  wards  is  $60,  giving  him  in  this  account  credit 
for  one-half  of  the  payments  made  by  him  for  the  two,  the 
amount  of  $64.25;  this  leaves  a  true  balance  in  his  hands  of 
$495.75.  Pursuing  this  course  with  each  of  the  accounts,  it  will 
be  found  that  upon  the  filing  of  his  final  account  there  would 
have  been  due  to  Catherine,  but  for  the  payment  of  $250  which 
he  had  previously  paid  to  her  and  $17.54,  another  payment 
which  he  had  made  to  her,  and  $10.99  which  he  had  deposited 
with  the  probate  court  on  her  account  and  the  allowance  of 
$129.60,  being  one-half  of  the  $259.20  allowed  for  services  in 
said  final  account,  the  sum  of  $509.91,  deducting  from  this  sum 
these  several  payments,  to- wit,  $250  plus  $17.54.  pins  $10  and 
said  sum  of  $120.60,  there  remains  due  to  the  plaintiff  from  the 
defendant,  the  sum  of  $101 .76,  with  interest  from  the  29th  day 
of  Septeniber,  1897,  when  such  final  account  was  filed,  and  for 
such  last-named  sum,  judgment  will  be  entered  for  the  plaintiff, 
together  with  the  costs. 
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AS  TO  THE  rURCHASE  OF  BONDS  OF  A  MUNICIPALITY  BY 

ITS  SINKING  FUND  TRUSTEES. 

Court  of  Appeals  for  Cuyahoga  County. 

City  op  Cleveland,  by  John  N.  Stockwell,  Director  op  Law, 

V.  Baker  et  al. 

Decided,  December  17,  1914. 

Munioipal  Corporation^— Bonds  Purchased  by  Sinking  Fund  Trustees 
Are  Not  Retired — But,  Like  Other  Securities,  Become  Assets  in 
the  Hands  of  Said  Trustees — Bonds  May  he  Bold  by  Them  Below 
Par,  When — Where  an  Act  is  Legal  its  Motive  is  Immaterial,  When 
— Motion  by  Defendant  for  Judgment — Sections  3922  and  4514, 
et  seq. 

1.  A  motion  for  judgment  on  the  pleadings  being  made  by  the  de- 

fendants, the  defendants  can  not  be  helped  by  the  denials  in  the 
answer  or  by  affirmative  allegations  in  the  answer  that  are  de- 
nied by  the  reply.  ^ 

2.  Sections  3922  and   4514,  General   Code,  evince  an   intention  upon 

the  part  of  the  Legislature  to  encourage  the  investment  of  funds 
in  the  hands  of  the  sinking  fund  trustees,  or  commission  in  the 
bonds  of  that  municipality,  and  the  purchase  of  «uch  bonds  by 
the  sinking  fund  trustees,  or  commission,  does  not  In  legal  effect 
amount  to  a  retirement  of  such  bonds,  but  such  bonds  become  as- 
sets in  the  hands  of  such  trustees,  or  commission,  the  same  as 
other  securities  purchased  by  them. 

3.  Section  4517,  General  Code,  confers  full  power  upon  the  sinking 

fund  trustees,  or  commission,  to  protect  the  credit  of  the  mu- 
nicipality by  giving  them  unlimited  power  to  use  the  money  and 
securities  in  their  possession  for  the  purpose,  and  such  power  is 
not  limited  by  either  Sections  3923,  3924  or  4522,  General  Code. 

4.  Where  an  act  proposed  to  be  done  is  legal,  the  motive  that  prompts 

the  act  is  not  material. 

Heard  on  appeal. 

John  N.  Stockwell,  Director  of  Law,  and  Albert  H,  Weed,  for 
plaintiff. 

J.  C.  Hastetler,  Assistant  City  Solicitor,  and  Henry,  Fauver, 
McOraw  &  Thomsen,  contra. 
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Chittenden,  J. 

This  cause  was  submitted  on  a  motion  made  by  the  defendants 
for  judgment  in  their  favor  upon  the  pleadings.  The  substance 
of  the  pleadings,  so  far  as  need  be  stated  for  the  purposes  of 
this  opinion,  is  as  follows :  Newton  D.  Baker,  Thomas  Coughlin 
and  William  P.  Thompson,  as  mayor,  director  of  finance  and 
president  of  the  council,  respectively,  of  the  city  of  Cleveland, 
constitute  the  sinking  fund  commission  of  said  city,  and  on 
the  22d  day  of  October,  1914,  said  commission  duly  adopted  the 
following  resolution: 

'^  Resolved,  That  for  the  purpose  of  accumulating  funds  to 
meet  the  obligations  of  the  sinking  fund,  there  be  offered  for  sale 
bonds  owned  by  the  sinking  fund  commission,  in  the  amount  and 
of  the  description  as  follows: 

'*Pive  hundred  thousand  ($500,000)  dollars  4%  city  of  Cleve- 
land  electric  light  coupon  bonds,  issued  September  4th,  1912, 
maturing  April  1st,  1947,  and  drawing  interest  from  October 
1st,  1914,  and  numbered  from  50236  to  50735,  both  numbers  in- 
clusive. 

^'And  he  it  further  Resolved,  That  the  assistant  secretary  be 
and  he  is  hereby  authorized  and  directed  to  write  various  bond 
brokers  and  banks  situated  in  the  state  of  Ohio,  as  follows: 

''Sealed  bids  will  be  received  at  the  ofBce  of  the  sinking  fund 
commission,  room  507,  city  hall,  Cleveland,  Ohio,  until  12  o^dock 
noon,  eastern  standard  time,  on  Tuesday,  October  27th,  1914,  for 
the  purchase  of : 

"Five  hundred  thousand  ($500,000)  dollars  four  (4)  per 
cent,  city  of  Cleveland  electric  light  coupon  bonds,  issued  Sep- 
tember 4th,  1912,  maturing  April  Ist,  1947,  and  drawing  interest 
from  October  1st,  1914. 

"These  bonds  are  owned  by  the  sinking  fund  commission, 
Cleveland,  Ohio,  the  principal  and  interest  being  payable  at  the 
American  Exchange  National  Bank  in  New  York  City,  interest 
payable  semi-annually  on  April  1st  and  October  1st  of  each 
year. 

"These  bonds  were  purchased  and  paid  for  by  the  sinking 
fund  commission  on  September  4th,  1912,  and  therefore  are 
tax  free  in  the  state  of  Ohio. 

^  "For  the  purpose  of  accumulating  funds  to  meet  the  obliga- 
tions of  the  sinkinc:  fund  commission,  Cleveland,  Ohio,  these 
bonds  are  being  offered  to  the  public.  The  validity  of  these 
bonds  has  been  approved  by  the  Supreme  Court  of  the  state  of 
Ohio. 
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''A  certified  or  cashier's  check  drawn  on  some  solvent  bank, 
other  than  the  one  bidding,  in  the  amount  of  2%  of  the  total 
amount  bid  for,  and  made  payable  to  the  order  of  the  sinking 
fund  commission,  Cleveland,  Ohio,  must  accompany  each  bid. 

**The  sinking  fund  commission  reserves  the  right  to  accept 
any  or  reject  all  bids. 

**Roll  Call:  Yeas,  Baker,  Coughlin,  Thompson.    Nays,  None." 

Pursuant  to  the  terms  of  this  resolution  bids  were  solicited 
from  various  bond  brokers  and  banks  situated  in  the  state  of 
Ohio,  by  a  circular  letter,  and  on  October  27,  1914,  the  bids 
of  the  prospective  purchasers  were  opened,  and  it  was  found  by 
the  sinking  fund  commission  that  the  joint  bid  of  the  defend- 
ants, Hjfiyden,  Miller  &  Company,  C.  E.  Denison  &  Company 
and  Otis  &  Company,  was  the  highest  and  best  bid  for  the 
bonds,  and  thereupon  on  the  same  day  the  sinking  fund  commis- 
sion made  an  order  as  follows: 

**That  the  five  hundred  thousand  dollar  ($500,000)  four  (4) 
per  cent,  electric  light  coupon  bonds  be  sold  and  the  same  be 
awarded  to  Hayden,  Miller  &  Company,  C.  E.  Denison  &  Com- 
pany and  Otis  &  Company,  at  their  bid  of  four  hundred  and 
eighty-nine  thousand  and  fifty  dollars  ($489,050),  plus  accrued 
interest  to  the  date  of  delivery." 

The  plaintiffs  allege  that  the  bonds  so  ordered  sold  were  origi- 
nally acquired  by  the  board  of  sinking  fund  trustees  of  the  city 
of  Cleveland,  which  was  the  predecessor  of  the  sinking  fund 
commission,  on  October  12,  1912,  and  that  since  that  date  said 
bonds  have  been  held  by  the  sinking  fund  trustees  and  the 
sinking  fund  commission  as  an  investment  of  its  funds  as  pro- 
vided by  law.  It  is  averred  that  the  proposed  sale  is  illegal 
and  void  for  the  following  reasons: 

First.  That  the  sinking  fund  commission  has  no  authority 
or  power  to  sell  any  bonds  of  the  city  of  Cleveland  purchased 
by  such  commission  for  the  reason  that  the  purchase  of  the 
bonds  of  the  city  of  Cleveland  by  the  sinking  fund  commission  is 
in  legal  effect  a  retirement  of  such  bonds. 

Second.  That  thirty  days'  notice  of  the  proposed  sale  by 
publication,  as  required  by  law,  was  not  made. 


372  COURT  OF  APPEALS. 


Cleveland  y.  Baker.  [yoL25(N.S.) 


Third.  That  the  sinking  fund  commission  ex<;eeded  its  au- 
thority in  attempting  to  authorize  a  sale  of  such  bonds  at  a 
price  less  than  their  par  value,  to-wit,  97.81  per  cent,  of  the 
par  value. 

Fourth,  That  the  recitation  in  the  resolution  setting  forth 
that  the  bonds  were  to  be  sold  for  the  purpose  of  accumulating 
funds  to  meet  the  obligation  of  the  sinking  fund  does  not  state 
the  real  purpose  of  the  commission  in  offering  the  bonds  for 
sale.  It  is  alleged  that  the  bonds  are  to  be  sold  for  the  purpose 
of  enabling  the  sinking  fund  commission  to  raise  money  to  be 
used  with  other  money  in  its  possession  for  the  purpose  of,  first, 
meeting  such  maturing  obligations  of  the  city  of  Cleveland  as 
the  sinking  fund  commission  shall  in  the  future  determine  to 
meet,  and,  second,  to  pay  for  such  bonds  of  the  city  of  Cleveland 
as  the  sinking  fund  commission  shall  in  the  future  decide,  to 
purchase. 

It  is  alleged  that  if  the  proposed  sale  is  made  it  will  result 
in  a  loss  to  the  sinking  fund  of  the  city  of  $10,950,  and  that  the 
sale  of  the  bonds  at  97.81  cents  on  the  dollar  is  in  violation  of 
the  provisions  of  law  with  reference  to  the  care  and  maintenance 
of  the  funds  in  the  control  of  the  commission,  and  further  that 
such  sale  will  tend  to  injure  the  good  faith  and  credit  of  the 
city.  Plaintiff  asks  that  an  injunction  be  granted  restraining 
the  defendants  from  consummating  the  sale  and  transfer  of 
the  bonds,  and  for  a  decree  declaring  the  agreement  to  sell  and 
transfer  such  bonds  to  be  void  and  of  no  effect. 

The  defendants  in  their  answers  admit  the  allegations  of 
the  petition,  in  so  far  as  they  refer  to  the  acquiring  by  the  sinking 
fund  commission  of  the  bonds  in  question  and  the  several  steps 
taken  by  the  sinking  fund  commission  to  effect  a  sale  of  the 
bonds,  and  admit  the  proposal  to  sell  the  bonds  as  set  forth  in 
the  petition.  They  deny  the  other  allegations  set  forth  in  the 
petition.  It  is  further  alleged  in  the  answers  that  the  bonds  in 
question  are  to  be  sold  to  meet  the  obligations  of  the  city  of 
Cleveland,  as  set  forth  in  the  resolution  of  October  22,  1914; 
that  the  bonds  were  acquired  by  the  sinking  fund  commission 
or  its  predecessor  in  office,  on  or  about  September  12,  1912,  as 
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an  investment  of  the  funds  of  the  sinking  fund  commission,  and 
that  such  bonds  are  non-taxable  securities ;  that  at  the  time  they 
were  purchased,  to-wit,  on  September  12,  1912,  four  per  cent, 
was  a  fair  market  rate  for  investments  of  this  character,  but 
that  since  the  1st  day  of  August,  1914,  the  market  value  of  said 
bonds,  as  well  as  of  all  securities,  municipal,  state  and  national, 
has  materially  declined.  They  allege  that  the  bonds  constitute 
one  of  the  assets  of  the  sinking  fund  commission  in  which  its 
funds  are  invested,  and  that  said  commission  proposes  to  sell  the 
bonds  at  the  highest  price  obtainable  therefor.  They  aver  that 
said  bonds,  under  existing  financial  conditions,  are  worth  as 
assets  of  the  commission  such  amount,  and  such  amount  only, 
as  they  are  proposed  to  be  sold  for  under  the  order  of  sale  of 
October  27,  1914.  They  allege  that  no  loss  whatever  will  be 
caused  the  city  by  reason  of  the  sale  of  the  bonds  at  the  price 
proposed,  but  that  any  loss  is  due  to  the  fact  that  tlie  market 
value  of  the  bonds  has  depreciated  by  reason  of  financial  dis- 
turbances incident  to  the  war  in  Europe,  which  has  generally 
decreased  the  market  value  of  all  securities.  The  defendants 
specifically  deny  that  the  bonds  described  are  to  be  sold  for 
any  purpose  other  than  that  set  forth  in  the  resolution  of 
October  22,  1914. 

The  plaintiff  by  reply  denies  that  the  market  value  of  the 
bonds  has  materially  declined;  denies  that  the  price  at  which 
the  sinking  fund  commission  proposes  to  sell  said  bonds  is  the 
highest  price  obtainable  therefor;  denies  that  the  JBale  of  the 
bonds  is  at  the  highest  price  obtainable  therefor ;  and  avers  that 
if  such  bonds  were  sold  as  required  by  law,  to  the  highest  bidder, 
at  open  and  public  sale,  after  thirty  days'  notice  in  at  least  two 
newspapers  of  general  circulation  in  Cuyahoga  county,  setting 
forth  the  nature,  amount,  rate  of  interest  and  length  of  time 
the  bonds  have  to  run,  the  same  would  bring  a  price  equal  to 
the  face  of  said  bonds  and  accrued  interest  thereon. 

A  motion  for  judgment  on  the  pleadings  being  made  by  the 
defendants,  the  defendants  can  not  be  helped  by  the  denials  in 
the  answer  or  by  affirmative  allegations  in  the  answer  that  are 
denied  by  the  reply. 
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Section  4514,  General  Code,  requires  the  trustees  of  the  sink- 
ing fund  to  invest  the  moneys  received  by  them  in  bonds  of  the 
United  States,  the  state  of  Ohio,  or  of  any  municipal  corpora- 
tion, school,  township  or  county  bonds,  in  such  state,  and  to 
hold  in  reserve  only  such  sums  as  may  be  needed  to  carry  out 
the  purposes  of  their  trust. 

Section  3922,  General  Code,  directs  that  when  a  municipal 
corporation  issues  its  bonds  it  shall  first  offer  them  at  par  and 
accrued  interest  to  the  trustees  of  the  sinking  fund,  in  their 
official  capacity,  and  then  it  provides  for  offering  them  to  certain 
other  officials  in  case  the  trustees  of  the  sinking  fund  decline 
to  take  them.  The  statutory  duty  thus  placed  upon  the  munici- 
pality to  first  offer  its  bonds  to  the  trustees  of  the  sinking  fund 
indicates  very  clearly  an  intent  upon  the  part  of  the  Legislature 
to  encourage  the  investment  of  the  funds  in  the  hands  of  the 
sinking  fund  trustees  in  the  bonds  of  that  municipality.  It  was 
by  virtue  of  the  two  sections  of  the  General  Code  just  cited  that 
the  trustees  of  the  sinking  fund  of  the  city  of  Cleveland  came 
into  the  ownership  and  possession  of  the  bonds  in  controven^. 

Section  4517,  General  Code,  requires  the  trustees  of  the  sink- 
ing fund  to  have  charge  of  and  provide  for  the  payment  of  all 
bonds  issued  by  the  corporation;  the  interest  maturing  thereon 
and  the  payment  of  all  final  judgments  against  the  corporation, 
except  in  condemnation  of  property  cases.  This  section  imposes 
a  clear  and  positive  duty  upon  the  trustees  of  the  sinking  fund 
to  be  prepared  to  pay  the  obligations  of  the  municipality,  whether 
arising  out  of  a  previous  issue  of  bonds  or  by  reason  of  a  final 
judgment  against  the  city.  Upon  the  faithful  performance  of 
this  duty  by  such  trustees  depends  the  financial  credit  of  the 
city.  The  same  section  which  imposes  this  duty  further  provides 
that  **for  the  satisfaction  of  any  obligation  under  their  super- 
vision, the  trustees  of  the  sinking  fund  may  sell  or  use  any  of 
the  securities  or  money  in  their  possession."  This  clause  of 
Section  4517  confers  a  very  broad  power  and  discretion  upon  the 
trustees,  a  power  and  discretion  that  should  be  sufficiently  broad 
to  enable  them  to  faithfully  perform  the  duty  imposed  upon  the 
trustees  by  the  first  clause  of  the  same  section. 
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It  is  not  contended  by  the  plaintiffs  that  the  sinking  fund  com- 
mission is  precluded  from  selling  in  good  faith,  without  any 
restrictions,  any  of  the  securities  of  the  sinking  fund  other  than 
bonds  issued  by  the  municipality  itself ;  but  it  is  contended  that 
bonds  of  the  municipality  held  by  the  sinking  fund  commission 
can  not  be  so  sold.  It  is  alleged  in  the  petition  and  is  said  by 
counsel  for  plaintiff  in  argument  that  when  the  bonds  of  the 
city  are  purchased  by  the  sinking  fund  commission,  such  pur- 
chase is  in  legal  effect  a  retirement  of  such  bonds.  If  this  be 
true,  it  would  follow  that  if  the  sinking  fund  commission  in- 
vested its  funds  in  no  other  securities  than  bonds  issued  by  the 
municipality,  it  would  have  no  assets  that  could  be  made  avail- 
able for  the  satisfaction  of  judgments  or  other  obligations  of 
the  city  under  the  supervision  of  the  sinking  fund  commission. 
If  bonds  of  the  municipality  that  were  purchased  by  the  sink- 
ing fund  trustees  thereby  became  retired  there  would  be  no 
purpose  in  the  issuing  of  the  bonds  at  all,  for  the  improvement 
for  which  they  were  issued  might  as  well  be  paid  for  by  an 
appropriation  from  the  sinking  fund  in  the  first  instance.  This 
method  of  procedure  would  obviously  preclude  the  accumulation 
of  a  sinking  fund  and  defeat  the  entire  purpose  of  establishing 
such  fund.  This  is  a  situation  that  could  nT)t  have  failed  to 
present  itself  to  the  minds  of  the  Legislature  in  framing  the  law 
as  it  did.  Of  course,  the  purpose  of  establishing  a  sinking  fund 
is  inconsistent  with  the  proposition  that  improvements  might  be 
paid  for  in  the  first  instance  by  an  appropriation  from  that  fund. 
If  the  legal  effect  of  purchasing  the  bonds  of  a  municipality  by 
its  sinking  fund  commission,  is  to  retire  said  bonds,  then  they 
should  be  canceled,  for  they  would  be  the  same  as  bonds  that  had 
never  been  issued  and  there  is  no  statutory  authority  for  the 
sinking  fund  commission  to  issue  bonds  of  the  municipality  in 
the  first  instance.  We  therefore  find  that  the  purchase  of  the 
bonds  of  the  municipality  by  its  sinking  fund  trustees  or  com- 
mission does  not  in  legal  effect  amount  to  a  retirement  of  such 
bonds.  Such  bonds  when  purchased  by  the  sinking  fund  com- 
mission become  assets  in  the  hands  of  such  commission  the 
same  as  other  securities  purchased  by  it. 
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The  only  authority  of  the  sinking  fund  trustees  to  issue  bonds 
is  conferred  by  Section  4520,  General  Code,  which  provides  that 
for  the  purpose  of  refunding,  renewing  or  extending  the  bonded 
debt  at  a  lower  rate  of  interest,  or  for  certain  other  special  pur- 
poses, the  trustees  may  issue  bonds  of  the  corporation  as  pro- 
vided in  that  section.  It  is  provided  by  Section  4522,  General 
Code,  that  such  bonds  issued  by  the  trustees  of  the  sinking  fund 
*' shall  be  sold  as  provided  by  law  for  the  sale  of  bonds  by  a 
municipal  corporation. ''  The  provisions  of  law  for  the  sale  of 
bonds  by  a  municipal  corporation  are  found  in  Sections  3923, 
3924  and  3926,  General  Code,  which  sections  provide,  in  sub- 
stance, that  such  bonds  shall  not  be  sold  for  less  than  their  par 
value  and  that  they  shall  be  sold  to  the  highest  and  best  bidder 
after  thirty  days'  notice  in  two  newspapers,  etc.,  as  set  forth 
in  those  sections. 

It  is  alleged  in  the  petition  and  argued  that  the  commission 
has  no  authority  to  sell  such  bonds  for  less  than  their  par 
value.  Plaintiff  claims  that  the  last  clause  of  Section  3923,  Gen- 
eral Code,  which  reads,  '*in  no  case  shall  the  bonds  of  the  corpo- 
ration be  sold  for  less  than  their  par  value,  nor  shall  such 
bonds  when  so  held  for  the  benefit  of  such  sinking  fund  or  debts, 
be  sold,  except  when  necessary  to  meet  the  requirements  of  such 
fund  or  debt,"  precludes  a  sale  by  the  commission  at  less  than 
par.  Let  it  be  borne  in  mind  that  this  clause — in  fact,  this  sec- 
tion— is  a  part  of  Section  97  of  the  municipal  code,  passed  in 
1902  (96  0.  L.,  52),  and  relates  to  the  issuing  and  selling  of 
bonds  by  a  municipality.  The  limitation  that  the  bonds  shall  in 
no  case  be  sold  for  less  than  their  par  value  plainly  applies  to 
and  affects  the  initial  issue  and  sale  of  bonds.  It  follows  the 
provision  that  the  municipality  shall  first  offer  the  bonds  to  the 
trustees  of  the  sinking  fund  and  then  to  certain  other  ofBcers 
(now  Section  3922,  General  Code),  and  the  provision  that  only 
after  the  refusal  of  all  such  officers  to  take  the  bonds  shall  they 
be  advertised  for  public  sale.  The  limitation  that  the  bonds 
when  held  for  the  benefit  of  the  sinking  fund  or  debts  shall  not 
be  sold  except  when  necessary  to  meet  the  requirements  of  the 
fund  or  debts,  seems  to  be  distinct  and  apart  from  that  which 
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provides  that  the  bonds  shall  not  be  sold  for  less  than  their  par 
value.  The  only  limitation  imposed  when  the  bonds  are  held 
for  the  benefit  of  the  sinking  fund  is  that  they  shall  not  be  sold 
except  when  necessary  to  meet  the  requirements  of  such  fund  or 
debt. 

We  are  unable  to  find  that  Section  3923,  General  Code,  con- 
trols or  limits  the  power  conferred  upon  the  sinking  fund  trus- 
tees by  Section  4517,  General  Code,  to  use  or  sell  any  of  the 
securities  in  their  possession  for  the  satisfaction  of  any  obliga- 
tion under  their  supervision.  It  is  entirely  plain  that  Section 
4522,  General  Code,  is  no  limitation  upon  Section  4517,  General 
Code,  because,  as  already  noted,  that  section  is  dealing  only  with 
the  issuing  of  refunding  bonds  by  the  trustees.  Sections  4517 
and  4522,  General  Code,  were  Sections  110  and  115,  respectively, 
of  the  municipal  code.  It  is  significant,  we  think,  that  Section 
110  of  the  municipal  code  conferred  upon  the  trustees  of  the 
sinking  fund  the  apparently  unlimited  power  to  sell  or  use  any 
of  the  securities  or  money  in  their  possession  for  the  satisfac- 
tion of  any  obligation  under  their  supervision,  and  that  Section 
115  provided  that  in  the  issuing  of  refunding  bonds  they  should 
be  sold  '*as  provided  in  Section  97  of  this  act,"  being  now 
amended  so  as  to  provide  that  they  '*  shall  be  sold  as  provided  by 
law  for  the  sale  of  bonds  by  a  municipal  corporation."  The 
fact  that  in  the  same  act  a  limitation  was  put  upon  the  sale  of 
refunding  bonds  issued  by  the  trustees  of  the  sinking  fund  and 
not  upon  the  sale  of  other  securities  in  their  possession  for  the 
satisfaction  of  any  obligation  under  their  supervision,  indicates 
that  the  Legislature  intended  that  no  limitation  should  be  im- 
posed in  the  latter  case,  and  that  they  should  have  the  fullest 
power  to  protect  the  credit  of  the  city  by  the  unlimited  authority 
to  use  the  money  and  securities  in  their  possession  for  that  pur- 
pose. The  case  of  City  of  Cincimiati  et  al  v.  Ouckenherger, 
60  Ohio  St.,  353,  is  not  in  conflict  with  this  conclusion. 

It  follows  from  what  has  been  said  that  the  sinking  fund  com- 
mission is  not  required  to  publish  notice  of  the  sale  of  the 
bonds  for  thirty  days  as  required  by  statute  in  the  case  of  the 
sale  of  bonds  by  a  municipality,  and  that  it  is  not  precluded 
from  selling  the  bonds  at  less  than  par. 
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It  is  said  that  this  construction  of  the  law  would  open  the 
door  to  fraud ;  that  if  the  city  found  it  could  not  sell  its  bonds 
at  par  as  required  by  law,  they  might  be  taken  over  by  the 
sinking  fund  commission  and  by  that  commission  sold  below 
par.  If  such  a  state  of  facts  could  be  shown  to  exist  it  would 
indicate  fraud  and  an  attempt  to  circumvent  the  provisions  of 
the  law  providing  for  the  sale  of  bonds  by  a  municipality. 

Every  oflScer  is  expected  and  required  to  perform  his  official 
duties  with  integrity.  Section  3923,  General  Code,  reading, 
*'only  after  the  refusal  of  all  such  officers  to  take  all  or  any  of 
such  bonds  at  par  and  interest,  bona  fide  for  and  to  be  held  for 
the  benefit  of  such  corporation,  sinking  fund  or  debt,"  etc.,  is  a 
declaration  that  the  sinking  fund  commission  must  act  in  good 
faith  for  the  benefit  of  the  city  sinking  fund  in  the  purchase  of 
the  municipal  bonds. 

If  facts  were  alleged  showing  an  attempt  on  the  part  of  this 
city  and  its  sinking  fund  commission  to  circumvent  the  law  in 
respect  to  the  sale  of  bonds  by  the  city,  the  power  of  a  court 
of  equity  might  be  invoked  to  prevent  the  consjimmation  of 
such  a  sale.  No  such  facts  are  alleged  to  exist  in  the  case  under 
consideration. 

It  is  alleged  and  argued  that  the  recitation  in  the  resolution 
adopted  by  the  sinking  fund  commission  on  October  22,  that 
for  the  purpose  of  accumulating  funds  to  meet  the  obligations 
of  the  sinking  fund  there  be  offered  for  sale  bonds  owned  by  the 
sinking  fund  commission,  does  not  state  the  real  purpose  of  the 
commission  in  offering  the  bonds  for  sale.  It  is  further  alleged 
that  when  the  bonds  are  sold  the  sinking  fund  commission  will 
use  the  funds,  at  least  in  part,  for  a  different  purpose.  We 
scarcely  need  cite  authorities  to  the  effect  that  if  the  act  pro- 
posed to  be  done  is  legal  the  motive  which  prompts  the  act  is 
not  material.  We  find  that  the  sinking  fund  commission  is  em- 
powered to  sell  its  assets,  to-wit,  the  bonds  in  question,  for  the 
purpose  of  meeting  the  obligations  of  the  sinking  fund  as  pro- 
posed. If,  after  obtaining  the  proceeds  of  this  sale,  it  should 
attempt  to  make  an  unlawful  use  of  the  funds^  it  would  then 
be  the  proper  time  to  proceed  to  restrain  a  wrongful  dispodtion 
of  such  funds. 
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The  motion  of  the  defendant  is  granted  and  a  decree  will  be 
entered  accordingly. 
Petition  dismissed. 

KiNKADE,  J.,  and  Richards,  J.,  concur. 


DEMURRAGE  ON  CARS  "  BUNCHED "  DURING  A  FLOOD. 

Court  of  Appeals  for  Hamilton  County. 

The  JosLiN-ScHMmr  Company  v.  The  Baltimore  &  Ohio 
Southwestern  Railroad  Company.* 

Decided,  February  28,  1916. 

Railways — Demurrage  Not  Recoverable — Where  Cars,  Constructively 
Delivered^  Were  Not  in  Fact  Placed — OvHng  to  the  Delay  and  Con- 
fusion Caused  by  a  Great  Flood, 

Consignees  who  are  bound  under  the  "average  agreement"  rule  for  de- 
murrage charges  on  cars  constructively  delivered,  notwithstanding 
the  "bunching"  of  such  cars,  are  relieved  therefrom  where  the 
bunching  was  not  due  to  the  act  or  neglect  of  some  railroad  com- 
pany, but  was  wholly  due  to  conditions  prevailing  during  a  great 
flood. 

David  S.  Oliver,  for  plaintiff  in  error. 
Harmon,  Colston,  Goldsmith  &  Hoadly,  contra. 

Jones  (E.  H.),P.  J. 

In  this  action  a  petition  in  error  is  filed  to  reverse  a  judg- 
ment of  the  Superior  Court  of  Cincinnati,  in  which  court  the 
case  was  submitted,  without  pleadings  or  process,  on  an  agreed 
statement  of  facts  in  accordance  with  the  provisions  of  Section 
11472  of  the  General  Code  of  Ohio.  Upon  the  agreed  statement 
of  facts  the  superior  court  being  of  the  opinion  that  plaintiff 
below,  the  Baltimore  &  Ohio  Southwestern  Railroad  Company, 
was  entitled  to  recover,  rendered  judgment  for  plaintiff.  The 
question  presented  to  us,  therefore,  is  purely  one  of  law. 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  overruled 
May  29, 1916. 
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The  railroad  company  by  the  proceeding  below  recovered  a 
judgment  against  the  Joslin-Schmidt  Company  for  $364,  with 
interest,  such  sum  having  been  found  by  the  court  upon  the 
agreed  statement  of  facts  to  be  due  the  railroad  company  for 
demurrage  charges  which  were  made  by  the  railroad  company 
against  the  consignee  for  failure  to  unload  its  cars  within  the 
prescribed  time. 

It  appears  that  the  railroad  company  had  published  in  ac- 
cordance with  law  a  set  of  '*Car  Demurrage  Rules,"  a  copy  of 
which  appears  as  ''Exhibit  A"  attached  to  the  agreed  statement 
of  facts.  From  these  rules  it  appears  that  the  railroad  company 
in  order  to  encourage  the  speedy  unloading  of  cars  offered  to 
enter  into  an  agreement  with  consignees  by  which  they  should 
receive  credit  for  cars  unloaded  within  twenty-four  hours  in- 
stead of  using  the  forty-eight  hours  free  time  allowed  under  de- 
murrage rules.  Such  an  agreement  had  been  entered  into  be- 
tween the  parties  to  this  action,  and  a  copy  of  same  is  attached 
to  the  agreed  statement  of  facts  as  ''Exhibit  B." 

We  now  quote  the  following  from  the  agreed  statement  of 

facts : 

"Thereafter,  during  the  months  of  April,  May  and  June,  1913, 
there  were  shipped  to  the  defendant,  over  the  lines  of  the  Chesa- 
peake &  Ohio  Railroad  Company,  the  Louisville  &  Nashville  Rail- 
road Company,  and  other  railroad  companies,  various  shipments 
of  coal  and  other  commodities ;  the  dates  of  the  shipment  of  the 
same,  the  dates  of  the  arrival  of  the  same  at  Cincinnati,  the 
dates  when  the  same  were  constructively  placed  in  accordance 
with  the  terms  of  said  tariff,  the  dates  when  the  same  were 
actually  placed,  and  the  dates  when  the  same  were  released, 
will  all  appear  by  the  tabular  statement  which  is  hereto  at- 
tached, marked  'Exhibit  C,'  and  made  part  hereof  with  the 
same  force  and  effect  as  if  the  same  were  herein  set  out  at 
length. 

' '  The  said  cars  were  bunched  in  transit  or  at  destination,  and 
were  delivered  by  plaintiff  in  accumulated  numbers  in  excess  of 
daily  shipments,  but  the  said  bunching  did  not  occur  through 
any  fault  of  any  railroad,  the  same  having  been  caused  wholly 
by  the  conditions  created  by  the  flood  of  March,  1913,  and  the 
confusion  and  delay  of  traffic  incident  thereto  and  to  the  re- 
sults thereof.'' 
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By  paragraph  2  of  section  (b)  of  Rule  8  of  said  '*Car  De- 
murrage Rules"  it  is  provided: 

'*2.  Cars  for  unloading  or  reconsigning.  When  as  the  re- 
sult of  the  act  or  neglect  of  any  railroad,  cars  destined  for  one 
consignee,  at  one  point,  are  bunched  at  originating  point,  in 
transit,  or  at  destination,  and  delivered  by  this  railroad  in  ac- 
cumulated numbers  in  excess  of  daily  shipments,  the  consignee 
shall  be  allowed  such  free  time  as  he  would  have  been  entitled 
to  had  the  cars  been  delivered  in  accordance  with  the  daily  rate 
of  shipment.  Claim  to  be  presented  to  railroad  company's 
agent  within  15  days/' 

By  virtue  of  this  provision  in  the  Car  Demurrage  Rules 
there  would  have  been  no  liability  for  demurrage  charges  in 
this  case,  but  by  the  provisions  of  the  so-called  **  average  agree- 
ment" entered  into  by  these  parties  this  exemption  from  de- 
murrage was  waived  on  the  part  of  the  Joslin-Schmidt  Com- 
pany by  the  following  language : 

**(c)  A  shipper  or  receiver  who  elects  to  take  advantage 
of  this  average  agreement  shall  not  be  entitled  to  cancellation  or 
refund  of  demurrage  charges  under  Section  A,  paragraphs  1 
and  3,  or  Section  b  of  Rule  8." 

So  it  will  be  seen  that  if  the  "bunching  of  cars"  in  the  yards 
at  Ivorydale  had  been  admittedly  due  to  any  act  or  neglect  of  any 
railroad  company  the  Joslin-Schmidt  Company  would  be  bound 
by  the  paragraph  above  quoted  from  the  ''average  agreement" 
by  which  it  waived  any  exemption  from  the  provisions  of  the 
ear  demurrage  rules.  But  the  cars  for  which  demurrage  is  here 
claimed  arrived  in  bunches  at  the  rate  sometimes  of  six  or  seven 
a  day,  and  in  many  instances  over  a  month  after  they  were 
billed  or  shipped.  They  came  in  without  any  reference  to  the 
order  in  which  they  were  shipped,  without  any  rule  or  regular- 
ity, and  in  numbers  far  in  excess  of  the  capacity  of  the  private 
track  used  by  the  Joslin-Schmidt  Company  for  unloading. 

This  claim  for  demurrage,  it  misrht  be  added,  is  largely  based 
upon  the  constructive  placement  rule,  which  will  be  f6und 
designated  as  ''Rule  5"  in  the  "Car  Demurrage  Rules,"  and 
reads  as  follows: 
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''EuiiB  5. 

**  Placing  Cars  for  Unloading. 

**(a)  When  delivery  of  cars  consigned  or  ordered  to  any 
other  than  public-delivery  tracks  or  to  industrial  interchange 
tracks  can  not  be  made  on  account  of  the  act  or  neglect  of  the 
consignee,  or  the  inability  of  the  consignee  to  receive,  delivery 
will  be  considered  to  have  been  made  when  the  cars  were  ten- 
dered. The  railroad  company's  agent  must  give  the  consignee 
written  notice  of  all  cars  he  has  been  unable  to  deliver  because 
of  the  condition  of  the  private  or  interchange  tracks,  or  because 
of  other  conditions  attributable  to  consignee.  This  will  be  con- 
sidered constructive  placement.'' 

After  careful  examination  of  the  rules  and  agreements  bind- 
ing these  parties,  which  are  above  briefly  referred  to,  we  are  of 
the  opinion  that  there  is  an  absence  of  any  obligation  express 
or  implied  upon  the  Joslin-Schmidt  Company  to  pay  these  de- 
murrage charges.  Paragraph  2  of  Section  (b)  taken  from  Rule 
8  of  the  Car  Demurrage  Rules,  supra,  is  limited  in  its  eflfect  to 
bunching  occasioned  by  the  act  or  neglect  of  some  railroad  com- 
pany; therefore  it  is  only  a  situation  thus  created  that  can  be 
affected  by  the  express  waiver  contained  in  the  ''average  agree- 
ment." The  agreed  statement  of  facts  herein  expressly  re- 
moves this  case  from  the  control  of  said  provisions.  The  par- 
ties have  stipulated,  as  shown  above,  that  these  cars  were  deliv- 
ered 'Mn  accumulated  numbers  in  excess  of  daily  shipments,  but 
the  said  bunching  did  not  occur  through  any  fault  of  any  rail- 
road, the  same  having  been  caused  wholly  by  the  conditions 
created  by  the  flood  of  March,  1913,  and  the  confusion  and  de- 
lay of  traffic  incident  thereto  and  to  the  results  thereof."  This 
is  the  only  reference  in  the  agreed  statement  of  facts  to  the 
flood  of  1913,  and  it  is  not  expressly  stated  here  that  said  flood 
was  an  **act  of  God";  but  the  stipulation  that  the  delay  and 
confusion  and  the  bunching  was  caused  wholly  by  the  flood  is 
equivalent  to  saying  that  it  was  caused  by  an  agency  over 
which  the  parties,  nor  any  earthly  power,  had  any  control. 

We  think,  therefore,  that  we  are  justified  in  holding  upon  the 
agreed  statement  of  facts  that  the  delays  in  shipment  and  the 
so-called  bunching  of  the  cars  was  an  '*act  of  God."  The  flood  of 
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March,  1913,  has  been  many  times  held  to  have  been  an  ''act  o£ 
God,"  and  in  the  absence  of  any  stipulation  that  it  was,  we  are 
inclined  to  think  that  courts  in  the  Ohio  and  Miami  valleys  might 
take  judicial  notice  to^that  effect.  The  delays  through  ''act  or 
neglect  of  any  railroad"  referred  to  in  the  Car  Demurrage 
Rules,  are  manifestly  such  delays  for  which  a  derelict  company 
might  be  made  to  respond  in  damages.  The  delays  which  we 
are  called  upon  to  consider  in  this  case  are  not  such  as  they. 
Such  delays  as  occurred  from  this  flood  are  nowhere  mentioned 
in  the  rules  or  in  the  accompanying  agreement,  and  there  is 
nothing  to  show  that  delays  occasioned  by  an  "act  of  Qod"  were 
in  contemplation  of  the  parties.  It  would  be  a  harsh  rule 
which  would  relieve  one  party  on  account  of  "an  act  of  Gk)d" 
and  at  the  same  time  permit  it  to  penalize  the  other  on  account 
of  delay  and  damage  resulting  from  the  same  cause. 

For  the  reasons  thus  briefly  stated  the  judgment  will  be  re- 
versed, and  judgment  entered  here  for  plaintiff  in  error. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


GONTBMPT  PROCEEDINGS  CAN  NOT  BE  REVIEWED  BY 

HABEAS  CORPUS. 

Court  of  Appeals  for  Hamilton  County. 

In  re  Application  op  Henry  S.  Rosenthal  for  Writ  op 

Habeas  Corpus.* 

Decided,  November  22,  1915. 

Contempt — Where  Court  Has  Jurisdiction — Proceedings  in  Contempt 
Can  Not  he  Reviewed  hy  Habeas  Corpus. 

Inasmuch  as  the  Superior  Court  of  Cincinnati  had  Jurisdiction  to  try 
the  case  in  which  the  petitioner  herein  was  committed  for  contempt, 
its  proceedings  can  not  be  reviewed  by  habeas  corpus  however  ir- 
regular or  erroneous  they  may  have  been. 


♦Petition  dismissed  in  the  Supreme  Court  without  opinion,  at  costs  of 
Henry  S.  Rosenthal,  February  15,  1916. 
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C.  W,  Baker,  for  Rosenthal. 
Hosea  &  Knight,  for  Sheriff. 

Per  Cubum.  ^ 

The  Superior  Court  of  Cincinnati  has  jurisdiction  to  punish 
for  contempt  of  court  by  inherent  right  and  under  Sections 
12136  and  12137  of  the  General  Code.  It  had  jurisdiction  to  try 
the  cause  on  hearing  in  which  Rosenthal  was  committed  for 
contempt  of  court.  Whether  testimony  in  that  cause  was  prop- 
erly being  heard  on  the  5th  and  6th  days  of  November  when 
it  had  previously  been  continued  until  the  12th  of  November 
raises  a  question  merely  as  to  the  regularity  and  correctness  of 
the  proceedings.  No  matter  how  irregular  and  erroneous  its 
proceedings  may  have  been,  they  can  not  be  reviewed  by  habeas 
corpus.  A  writ  of  error  is  the  appropriate  remedy.  A  writ  of 
habeas  corpus  can  not  be  used  to  perform  the  office  of  a  writ 
of  error.  In  re  David  Fnsfield,  David  Ostend  and  Nathan  Carl, 
21  C.C.(N.S.),  62;  Ex  parte  Shaw,  7  0.  S.,  81;  Ex  parte  Van 
Hagen,  25  0.  S.,  426 ;  McGarray  v.  Sutter,  80  0.  S.,  400. 

The  court  of  common  pleas  was  without  jurisdiction  to  enter- 
tain the  habeas  corpus  proceedings  in  this  case,  and  its  judgment 
must  therefore  be  reversed. 
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TENANT  IN  POSSESSION  UNDER  A  WRITTEN  LEASE. 

Court  of  Appeals  for  Hamilton  County. 
William  S.  Walker  v.  Herman  Bumiller.* 

Decided,  May  15,  1916. 

Landlord  and  Tenant — Written  Lease  for  One  Year — Tenant  Holding 
Over  Becomes  Bound  for  Another  Year — Parol  Contract  for  New 
Lease  from  Month  to  Month  Within  the  Statute  of  Frauds: — Cor- 
bin  V.  Hafer,  Reversed  by  the  Supreme  Court  Without  Opinion^  Not 
Followed. 

1.  When  a  tenant  under  a  written  lease  for  one  year  holds  over  after 

the  expiration  of  his  lease,  he  impliedly  holde  as  a  tenant  for  an- 
other year,  at  the  option  of  the  landlord,  under  the  same  terms  and 
conditions  as  in  the  original  lease. 

2.  A  parol  contract  for  a  new  lease  from  month  to  month,  between  land- 

lord and  tenant  in  pos^session  under  an  existing  lease  by  the  year, 
is  within  the  statute  of  frauds  unless  the  possession  and  holding 
after  the  expiration  of  the  first  lease  is  distinctly  referable  to  the 
new  contract  and  not  to  a  continuance  under  the  original  lease. 

Edward  H,  Brink  and  Chas.  B.  Wilby,  for  plaintiff  in  error. 

Dempsei/  &  Xieherding,  contra. 

''  • 

Jones  (Oliver  B.),  J. 

The  question  to  be  determined  in  this  case  is  the  validity  of 
a  parol  agreement  between  a  landlord  and  tenant  made  while  in 
possession  under  a  written  lease  for  one  year,  which  attempts 
to  create  a  new  lease  from  month  to  month  after  the  expiration 
of  the  ori^nal  term. 

It  is  admitted  that  the  defendant  held  over,  but  he  alleges 
that  while  in  possession  under  his  written  lease  for  a  year,  he  by 
an  oral  arrangement  with  plaintiff  agreed  to  continue  after  the 
termination  of  that  lease  to  hold  as  a  tenant  from  month  to 
month  at  the  same  rental.  Such,  an  agreement  is  within  the 
statute  of  frauds  (Sections  8620  and  8621,  General  Code).  It 
is  a  contract  for  an  interest  in  or  concerning  lands  and  must  be 
in  writing  to  be  valid. 

A  familiar  exception  to  the  rule,  that  an  oral  letting  of  land 
is  invalid  upder  the  statute  of  frauds,  is  where  the  agreement  is 

•Affirming  the  parallel  case  of  Long  v.  Kahn,  18  N.P.(N.S.). 
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carried  out  by  the  delivery  of  possession  thereunder,  thus  taking 
it  out  of  the  statute  by  part  performance. 

But  it  has  been  clearly  held  that  a  parol  agreement  to  take 
effect  at  once  or  in  the  future,  for  a  lease  between  a  landlord 
and  a  tenant  in  possession  under  a  previous  letting  is  within  the 
statute  of  frauds  and  can  not  be  enforced,  and  evidence  will 
not  be  admitted  in  support  of  such  a  contract. 

The  earliest  case  in  Ohio  in  which  the  Supreme  Court  has 
spoken  on  the  subject  is  Armstrong  v.  Kattenhorn,  11  Ohio,  265, 
a  leading  case  frequently  cited  with  approval,  in  which  the  sylla- 
bus is  as  follows : 

**A  parol  contract  for  a  lease  between  landlord  and  tenant  in 
possession,  under  a  prior  lease,  is  within  the  statute  of  frauds; 
unless  possession  be  held  solely  under,  and  in  performance  of 
the  parol  contract,  the  terms  of  holding,  clearly  indicating  the 
possession  to  be  under  the  subsequent  parol  lease." 

And  in  the  opinion,  the  court  say  : 

**But,  if  possession  be  relied  upon,  it  must  be  clearly  refer- 
able to  the  contract,  and  be  delivered  and  held  in  performance 
of  it. 

**  Possession  must  give  the  contract  life,  and  if  they  can  pos- 
sibly be  separated,  the  parol  agreement  perishes  under  the  opera- 
tion of  the  statute. 

*  *  Hence,  if  the  possession  can  be  referred  to  any  other  source, 
than  the  parol  contract,  which  it  is  claimed  to  support,  even  to 
the  wrongful  act  of  the  party  in  possession,  or  to  a  different  con- 
tract, the  statute  applies. 

<<•  •  •  gQ  ^j|.jj  j^  tenant  in  possession,  in  case  of  a  parol 
agreement  for  different  terms  of  holding,  if  no  acts  are  per- 
formed which  clearly  show  that  the  possession  is  continued 
under  the  last  agreement,  it  will  be  referred  to  the  original  ten- 
ancy, and  such  parol  contract  will  be  void. 

**Tn  the  case  now  under  consideration,  the  record  shows  no 
act  that  is  not  as  clearly  referable  to  the  possession  under  the  old 
tenancy,  as  the  parol  lease  upon  which  recovery  is  sought. 

**Tf  it  be  contended  that  rent  was  paid  under  the  parol  con- 
tract, it  may  be  replied,  from  aught  that  appears  in  the  record, 
that  the  same  rent  was  due  on  the  original  tenancy,  under  which 
the  defendants  were  in  possession. 

**The  possession  of  the  defendants,  then,  is  not  shown,  by  un- 
equivocal acts,  to  have  been  continued  or  held  solely  in  perform- 
ance of  the  parol  contract,  and  must  be  referred  |p  the  prior 
lease. 
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*' Possession  must  accompany  the  contract,  in  performance  of 
it,  in  all  cases,  to  avoid  the  statute. ' ' 


In  the  instant  case  there  was  nothing  to  distinguish  the  pos- 
session of  the  tenant  from  a  mere  continuance — a  holding  over 
under  the  original  lease,  the  rent  being  the  same  and  no  change 
apparent  in  the  relation  of  the  parties. 

In  the  case  of  Crawford  v.  Wick,  18  0.  S.,  190,  the  first  propo- 
sition of  the  syllabus  reads : 

**A  parol  contract  for  a  new  or  supplemental  lease  between  a 
landlord  and  his  tenant,  in  possession  under  a  former  and  sub- 
sisting lease,  is  within  the  statute  of  frauds;  and  the  continued 
possession  of  the  tenant  does  not  take  the  parol  contract  out  of 
the  operation  of  the  statute,  where  the  continued  possession  of 
the  tenant  is  as  well  referable  to  the  first  lease  as  to  the  second 
parol  lease.  Armstrong  v.  Kattenhorn,  11  Ohio,  265,  followed 
and  approved." 

In  the  opinion  of  the  court  in  Myers  v.  CrosweU,  45  0.  S.,  543, 
commencing  at  page  547,  the  following  language  is  used : 

''Whatever  objection  may  be  urged  against  the  doctrine  of  part 
performance  of  contracts  within  the  statute  of  frauds,  or  be  said 
of  its  tendency  to  promote  frauds,  or  of  the  necessity  for  courts 
to  make  a  stand  against  further  encroachments  on  the  statute, 
it  is  too  well  settled  to  be  now  open  to  dispute,  that  certain  acts 
done  in  the  part  performance  of  verbal  contracts  for  the  sale  of 
lands,  may  operate  to  take  them  out  of  the  statute,  and  generally 
possession  of  the  land  delivered  and  received  under  and  in  pur- 
suance of  the  contract  amounts  to  such  part  performance.  But 
it  is  equally  well  settled  that  to  have  that  effect  the  possession 
must  be  connected  with  and  in  consequence  of  the  contract;  it 
must  be  in  pursuance  to  its  terms  and  in  part  execution  of  them. 
In  other  words  .the  possession  must  pursue  and  substantiate  the 
contract. 

**In  Phillips  V.  Thompson,  1  John  Ch.,  131,  149,  Chancellor 
Kent  says:  *It  is  well  settled  that  if  a  party  sets  up  part  per- 
formance to  take  a  parol  agreement  out  of  the  statute,  he  must 
show  acts  unequivocally  referring  to,  and  resulting  from  that 
agreement,  such  as  the  party  would  not  have  done  unless  on  ac- 
count of  that  very  agreement,  and  with  a  direct  view  to  its  per- 
formance. There  must  be  no  equivocation  or  uncertainty  in  the 
case.'  " 
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And  on  page  548,  Pomeroy  on  the  Specific  Performance  of 
Contracts,  Section  108,  is  quoted  as  follows: 

'*A  plaintiflf  can  not,  in  the  face  of  the  statute,  prove  a  verbal 
contract  by  parol  evidence  and  then  show  that  it  has  been  partly 
performed.  This  course  of  proceeding  would  be  a  virtual  repeal 
of  the  statute.  He  must  first  prove  acts  done  by  himself  or  on 
his  behalf  which  point  unmistakably  to  a  contract  between  him- 
self and  the  defendant,  which  can  not,  in  the  ordinary  course  of 
human  conduct  be  accounted  for  in  any  other  manner  than  as 
having  been  done  in  pursuance  of  a  contract,  and  which  would 
not  have  been  done  without  an  existing  contract ;  and  although 
these  acts  of  part  performance  can  not  of  themselves  indicate  all 
the  terms  of  the  agreement  sought  to  be  enforced,  they  must  be 
consistent  with  it  and  in  conformity  with  its  provisions  when 
these  shall  have  been  shown  by  the  subsequent  parol  evidence. 
It  follows  from  this  invariable  rule,  that  acts  which  do  not  un- 
mistakably point  to  a  contract  existing  between  the  parties,  or 
which  can  be  reasonably  accounted  for  in  some  other  manner 
than  as  having  been  done  in  pursuance  of  a  contract  do  not  con- 
stitute a  part  performance  sufiicient  in  any  case  to  take  it  out 
of  the  operation  of  the  statute,  even  though  a  verbal  agreement 
has  actually  been  made  between  the  parties." 

And  then  the  rule  in  Ohio  is  stated  as  announced  in  Arm- 
strong V.  Kattenhorn, 

In  Clark  v.  Oxiest,  54  0.  S.,  298,  which  involved  the  question 
of  an  oral  extension  of  time  for  the  removal  of  standing  timber 
under  a  previous  written  contract  of  sale  thereof,  the  court  says 
on  page  305 : 

**Such  verbal  extension  of  time  is  as  clearly  within  the  statute 
as  a  verbal  extension  of  a  lease,  which  this  court  has  held  to  be 
within  the  statute.  Armstrong  v.  Kattenhorn,  11  Ohio,  265; 
Crawford  v.  Wick,  18  Ohio  St.,  190.'' 

And  on  page  306: 

**The  circuit  court  found  as  its  conclusion  of  law  upon  the 
facts  found,  that  it  would  be  a  fraud  upon  the  defendant  in 
error  to  revoke  such  verbal  extension  of  time ;  and  that  the  case 
was  therefore  taken  out  of  the  statute  of  frauds.  This  is  not 
tenable.  The  statute  was  enacted  to  prevent  frauds  and  per- 
juries. The  law-making  power  knew  that  frauds  and  perjuries 
would  be  practiced  with  or  without  the  statute,  but  it  was 
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thought  that  less  harm  would  come  from  enacting  and  enforcing 
the  statute,  than  otherwise.  The  only  exceptions  to  the  statute, 
engrafted  therein  by  judicial  interpretation,  if  not  by  judicial 
legislation,  that  can  be  justly  defended,  are  cases  in  which  the 
acts  of  both  parties  are  such  as  to  imply  a  contract  with  substan- 
tially the  same  certainty  as  would  be  shown  by  a  written  memo- 
randum, as  in  the  case  of  a  verbal  sale  of  lands  followed  by  a 
delivery  of  possession  to  the  purchaser,  and  valuable  permanent 
improvements  made  by  him  with  the  knowledge  of  the  vendor. 

**To  say  that  to  refuse  to  carry  out  a  verbal  purchase  of  stand- 
ing growing  trees  is  a  fraud  on  part  of  the  owner  of  the  trees, 
is  to  disregard  the  statute,  and  in  effect  a  repeal  thereof.  •  • 
*  He  had  no  legal  right  to  rely  upon  the  verbal  contract,  and 
where  there  is  no  right  there  can  be  no  fraud.  If  he  intended  to 
rely  upon  the  extension  of  time  he  should  have  caused  the 
contract  therefor  to  be  reduced  to  writing.  The  statute  was 
enacted  to  protect  men  in  their  property  rights  and  it  should  be 
enforced  unless  in  cases  clearly  within  some  of  the  well  esta^}- 
lished  exceptions." 

The  rule  in  Ohio  as  to  a  tenant  holding  over  is  laid  down  in 
B.  c&  O.  E,  B.  V.  West,  57  0.  S.,  161,  the  last  two  clauses  of  the 
syllabus  being  as  follows : 

'*  Where,  after  the  expiration  of  the  term,  the  tenant  holds 
over  and  pays  rent  for  a  part  of  another  year,  without  any  new 
agreement  with  the  landlord,  he  becomes  a  tenant  for  that  year 
at  the  same  rent,  and  can  not  terminate  the  tenancy  before  the 
end  of  the  year  without  the  landlord's  consent. 

**The  obligation  of  the  tenant  to  pay  the  rent  for  the  year, 
in  such  case,  is  not  within  the  statute  of  frauds;  the  holding 
over  being  equivalent  to  a  new  entry." 

And  in  the  opinion,  on  page  168,  the  court  say: 

**The  tenant,  by  holding  over.  Is  regarded  as -consenting  or 
proposing  to  enter  upon  a  new  term  for  another  year  at  the 
same  rent  and  upon  the  conditions  of  the  prior  occupancy,  and 
the  landlord's  acceptance  of  the  proposed  tenancy  is  presumed 
from  his  receiving  the  rent,  or  other  acquiesence.  The  agree- 
ment arises  by  implication  of  law  from  the  conduct  of  the  parties 
after  the  expiration  of  the  former  tenancy ;  and,  in  this  respect, 
ie  essentially  different  from  those  agreements  made  by  parties 
while  in  possession  under  an  existing  lease,  for  a  new  lease  to 
commence  in  the  future;  as  was  the  case  of  Armstrong  v.  Kat- 
tenhorn,  11  Ohio,  265,  and  Crawford  &  Murray  v.  Wick,  18  Ohio 
St.,  190." 
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This  language  is  quoted  with  approval  in  OladweU  v.  Hol- 
comby  60  0.  S.,  427,  in  which  case  the  law  is  thus  stated  in  the 
syllabus : 

'  *  When  the  tenant  holds  over  after  the  expiration  of  any  year, 
the  landlord  has  the  option  to  treat  him  as  a  tenant  for  another 
year,  or  as  a  trespasser;  and  unless  there  has  been  an  election 
to  treat  him  as  a  tenant,  possession  may  be  recovered  by  the 
landlord  in  an  action  of  forcible  detention,  after  the  service  of 
the  three  days'  notice  required  by  the  statute. 

''A  parol  agreement  for  a  lease  to  commence  in  the  future, 
with  a  person  already  in  possession  of  the  premises  as  a  tenant, 
is  within  the  statute  of  frauds." 

In  the  case  of  Strong  v.  Schmidt,  15  C.  C,  233,  which  involved 
a  question  of  surrender,  the  court  said  in  its  opinion,  pages  238 
and  239 : 

'*The  testimony  clearly  shows  that  the  defendant  was  in  pos- 
session under  a  written  lease.  He  refused  to  sign  a  new  lease 
for  the  reason  that  he  was  not  satisfied  with  its  terms.  He  wrote 
letter  to  the  other  parties,  saying  that  he  would  hold  from 
month  to  month,  and  stated  that  orally,  perhaps  to  the  agent. 
The  parties  themselves,  instead  of  consenting  to  that,  answered 
that  they  would  not  consent.  So  that  we  have  the  terms,  so  far 
as  any  writing  is  concerned.  We  have  a  proposition  to  hold  on 
different  terms,  with  a  refusal  on  the  part  of  the  landlord  and 
under  that  state  of  facts  the  def endfiuit  continued  in  possession. 
There  was  no  change  in  possession,  nor  did  the  landlord  in  any 
manner  or  form  recognize  that  there  was  a  holding  over  under 
different  terms  than  those  of  the  lease.  We  see  no  reason  what- 
ever why  the  statute  of  frauds  does  not  apply  here  and  we  think 
that  all  the  evidence  in  regard  to  the  statements  made  by  the 
defendant  as  to  how  he  would  hold  or  in  what  manner  was  en- 
tirely irrelevent  and  illegal.   • 

**The  rule  of  law  is — it  is  said  that  the  presumption  of  law  is, 
that  he  holds  under  the  former  contract  from  year  to  year.  The 
language  is  varied  by  different  courts  in  delivering  the  opinions: 
by  some  it  is  said  to  be  a  'presumption,'  by  some  it  said  to  be 
an  *  implied  contract,'  and  by  some  it  is  said  to  be  a  'constructive 
contract ; '  but  no  matter  what  it  is  called  the  law  clearly  is,  that 
where  the  party  has  continued  in  possession  after  the  termina- 
tion of  a  year's  lease  and  the  landlord  has  accepted  rent  from 
him,  that  the  lessee  holds  for  another  year,  and  that  the  same 
is  as  binding  and  obligatory  upon  both  parties,  as  it  would  be  if 
re-executed.    The  landlord  can  not  evade  it,  only  at  the  ezpira- 
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tion  of  the  year,  nor  can  the  tenant  leave  possession  of  the  prem- 
ises. He  is  likewise  bound  to  pay  rent  for  the  year.  If  he 
chooses  to  leave  the  premises,  his  obligation  still  remains  to  pay. 
It  is  a  binding  contract.  That  contract  can  only  be  set  aside  in 
some  manner  that  has  reference  to  the  law  of  the  land.  There 
are  two  and  perhaps  three  ways  in  which  it  can  be  set  aside;  a 
new  contract  may  be  made,  and  there  may  be  a  surrender  of  the 
premises ;  but  the  new  contract,  in  order  to  be  binding,  must  be 
either  a  contract  in  writing  under  the  statute  of  frauds,  or  it 
must  be,  if  a  parol  contract,  in  pursuance  of  a  change  of  posses- 
sion, as  the  Supreme  Court  has  said,  which  makes  a  new  and  bind- 
ing contract.'' 

And  in  Schneider  v.  Curran,  19  C.  C,  224,  the  same  doctrine 
was  recognized  in  the  syllabus,  as  follows: 

''A  parol  contract  for  a  lease  between  landlord  and  tenant, 
and  the  tenant  in  possession  under  a  prior  verbal  lease,  is  within 
the  statute  of  frauds  and  void,  and  the  continued  possession 
alone  of  a  tenant  does  not  take  such  contract  out  of  tiie  opera- 
tion of  the  statute ;  there  must  be  a  new  possession  taken  to  do 
this.'' 

Nothwithstanding  the  clear  and  unqualified  words  of  the  stat- 
ute, G.  C,  8620,  8621,  and  the  reported  decisions  shown  in  the 
long  line  of  authorities  in  this  state,  none  of  which  have  been  in 
any  way  questioned,  it  is  now  claimed  that  the  settled  rule  is  to 
be  changed  because  of  the  case  of  Moore  v.  Earter,  67  0.  S.,  250, 
and  the  unreported  case  of  Corbin  v.  Hafer,  72  0.  S.,  685,  which 
reversed  the  decision  of  the  superior  court  in  general  term, 
Hafer  v.  Corbin,  6  N.P.(N.S.),  468.  The  trial  judge  in  the  in- 
stant case  felt  himself  bound  by  this  unreported  case.  In  pass- 
ing on  the  motion  for  a  new  trial,  he  said : 

'*  Whatever  may  have  been  the  law  in  this  state  on  this  ques- 
tion, it  certainly  was  changed  by  the  ruling  of  the  Supreme  Court 
in  the  case  of  Corbin  v.  Hafer,  72  0.  S.,  685.  In  tiat  case  the 
same  question  as  that  presented  in  the  case  at  bar  was  decided. 
The  general  term  held  such  agreement  void.  *  •  •  The  Su- 
preme Court  reversed  this  and  entered  judgment  for  the  de- 
fendant.   *    •    • 

**  Believing  myself  bound  under  the  rule  of  stare  decisis  to 
follow  the  Supreme  Court  the  motion  for  a  new  trial  on  this 
point  is  overruled." 
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It  is  true  as  shown  by  the  report  in  6  N.P.(N.S.),  468,  that 
the  question  now  before  this  court  was  involved  in  Corbin  v. 
Hafer,  But  the  Supreme  Court  did  not  desire  to  make  the  de- 
cision of  that  case  a  rule  of  law  to  control  future  cases.  No 
opinion  was  written  and  the  court  thus  refrained  from  disturb- 
ing the  authority  of  any  of  the  cases  cited  above  beginning  with 
Armstrong  v.  Kattenhorn.  We  have  been  frequently  admon- 
ished by  the  Supreme  Court  itself  that  an  unreported  case  can 
in  no  wise  be  regarded  as  an  authority  and,  a  fortiori,  that  rule 
must  be  held  to  prevail  where  as  in  this  case  to  hold  otherwise 
would  have  the  effect  of  changing  decisions  that  have  been  re- 
peated time  and  again  by  that  court  for  more  than  seventy 
years,  without  having  a  single  line  announcing  such  change  or 
giving  any  reason  for  it. 

But  it  is  contended  that,  as  the  court  based  its  action  in 
Corbin  v.  Hafer  on  the  authority  of  Moore  v.  Barter,  67  O.  S., 
250,  this  action  must  be  regarded  in  the  same  light  as  a  reported 
decision  extending  the  exception  to  the  general  rule  announced 
in  that  case.  In  Moore  v.  Barter  a  landlord  had  advised  his  ten- 
ant before  the  expiration  of  his  term  that  the  rent  for  the  suc- 
ceeding year  would  be  increased  fifty  dollars  if  he  held  over. 
The  tenant  did  hold  over,  and  the  terms  and  conditions  of  the 
original  lease  were  held  to  be  modified  as  to  the  rat^  of  rental,  in 
accordance  with  that  notice.  The  court  say  (67  0.  S.,  254)  in 
the  opinion : 

'*The  tenant's  dissent  from  the  terms  proposed  by  the  land- 
lord amounts  to  nothing  unless  the  latter  accepts  it,  because  the 
presumption  is  that  one  holding  over,  after  notice  from  the  land- 
lord that  a  change  of  terms  would  be  required,  is  presumed  to 
do  so  on  the  terms  proposed  by  the  landlord.  Otherwise  he 
would  put  himself  in  the  wrong  and  would  be  liable  to  be 
treated  as  a  trespasser." 

And  the  court  distinguished  Armstrong  v.  Kattenhorn  as  not 
I^ertinent  to  that  case,  because  the  landlord  owned  the  property 
and  had  an  absolute  right  to  fix  the  rent,  and  the  rights  of  the 
tenant  expired  with  his  lease,  unless  a  new  term  was  created  by 
his  holding  over,  under  E,  R,  Co.  v.  West,  57  0.  S.,  161,  in  which 
event  the  new  term,  would  be  under  the  increased  rent. 
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A  careful  reading  of  Moore  v.  Harier  will  show  that  the  ques- 
tion there  decided  does  not  apply  to  Corbin  v.  Hafer,  And  the 
mere  reference  to  it  as  an  authority  in  the  list  of  unreported 
cases  in  72  0.  S.,  685,  can  not  be  held  to  extend  that  decision  so 
that  it  will  apply.  To  do  so  would  in  effect  wipe  out  the  statute 
of  frauds  entirely  as  between  a  landlord  and  a  tenant  in  posses- 
sion. A  tenant  once  in  possession  could,  regardless  of  the  stat- 
ute, fasten  any  kind  of  a  lease  upon  the  landlord  if  he  could 
only  secure  the  necessary  witnesses  to  show  a  parol  contract. 

Since  the  decision  of  Corbin  v.  Hafer,  72  0.  S.,  685,  at  least 
two  decisions  have  been  announced  which  recognize  no  change 
in  the  established  rule:  Hopkins  v.  Carroll,  11  C.O.(N.S.),  605; 
Richard  v.  Utter,  No.  619,  Court  of  Appeals  of  Hamilton  County, 
decided  by  the  judges  of  the  sixth  district,  Chittenden,  J.,  writing 
the  opinion. 

The  language  of  Redesdale,  Lord  Chancellor,  in  Lindsay  v. 
Lynch,  2  Sch.  &  Lef.,  4,  quoted  in  the  argument  of  counsel  in 
the  report  of  Armstrong  v.  Kattenhorn,  11  Ohio,  267-8,  is  espe- 
cially applicable  to  the  situation  here : 

'*!  am  not  disposed  to  carry  the  cases  which  have  been  de- 
termined on  the  statute  of  frauds  any  further  than  I  am  com- 
pelled by  former  decisions.  The  statute  was  made  for  the  pur- 
pose of  preventing  perjuries  and  frauds;  and  nothing  can  be 
more  manifest,  to  any  person  who  has  been  in  the  habit 
of  practicing  in  courts  of  equity,  than  that  the  relaxation  of  that 
statute  has  been  a  ground  of  much  perjury  and  much  fraud.  If 
the  statute  had  been  rigorously  observed,  the  result  would,  prob- 
ably, have  been,  that  fewer  instances  of  parol  agreements  would 
have  occurred.  Agreements  would,  from  the  necessity  of  the  case, 
have  been  reduced  to  writing;  whereas,  it  is  manifest  that  the 
decisions  on  the  subject  have  opened  a  new  door  to  fraud;  and 
that,  under  pretense  of  part  execution  if  possession  is  had  in 
any  way  whatever,  means  are  frequently  found  to  put  a  court  of 
equity  in  such  a  situation,  that,  without  departing  from  its 
rules,  it  feels  obliged  to  break  through  the  statute." 

The  majority  of  the  court  are  unwilling  because  of  an  unre- 
ported case  to  read  into  a  reported  decision  such  an  extension  of 
the  exception  to  a  general  rule  as  will  in  effect  overrule  at  least 
four  well  considered  decisions  of  the  Supreme  Court  of  acknowl- 
edged authority.    We  can  at  least  know  what  they  decide,  and 
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we  feel  bound  to  follow  them  rather  than  to  conjecture  that  they 
have  been  displaced,  modified  and  overruled  by  an  unreported 
case. 

Indeed  this  has  been  distinctly  declared  to  be  the  proper 
course,  in  Louden  v.  Cincinnati,  90  0.  S.,  144,  in  the  opinion  of 
the  court  at  pages  157  and  158,  where  the  court  practically  ad- 
mitted that  the  question  under  discussion  had  been  given  a  con- 
trary decision  in  the  case  of  Armstrong  v.  Cincinnati,  12  C.C. 
(N.S.),  76,  which  had  been  affirmed  without  report  by  the  Su- 
preme Court  in  82  0.  S.,  454.  But  no  weight  was  given  to  this 
unreported  decision;  after  suggesting  that  the  reason  for  its 
affirmance  may  have  been  the  fact  that  the  weight  of  evidence 
was  involved,  the  court  say : 

**The  law  of  this  state  in  reference  to  this  subject  having  been 
declared  in  the  case  of  City  of  Tiffin  v.  McCormack  (34  O,  S., 
638),  and  Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co. 
(60  0.  S.,  560),  it  would  follow  that  if  this  court  intended  to 
depart  from  the  doctrine  announced  in  these  cases  it  would  have 
reported  the  case  and  overruled  these  authorities.'' 

The  doctrine  of  stare  decisis  requires  that  rules  of  law  when 
clearly  announced  and  established  by  a  court  of  last  resort 
should  not  be  lightly  disregarded  and  set  aside,  but  should  be 
adhered  to  and  followed.  Proper  judicial  subordination  re- 
quires that  this  court  should  be  governed  by  the  written  de- 
cisions of  the  Supreme  Court,  and  it  is  not  at  liberty  to  modify 
or  extend  clearly  defined  doctrines  laid  down  in  reported  cases  on 
some  presumption  that  they  may  have  been  changed  by  reason  of 
some  unreported  case.  If  a  decision  of  the  Supreme  Court  is  to 
be  overruled  or  modified,  it  must  be  done  in  distinct  terms  by 
the  written  decision  of  that  court,  and  can  not  be  implied  from 
the  judgment  in  an  unreported  case. 

The  salutory  efl'ect  of  the  statute  of  frauds  has  long  been 
demonstrated,  and  it  should  be  sustained  in  full  force  while  it 
remains  a  part  of  our  statute  law.  If  it  is  desired  to  modify  or 
repeal  it,  that  can  be  done  by  the  General  Assembly,  and  judicial 
legislation  should  not  be  invoked  to  extend  the  exceptions  al- 
ready engrafted  upon  it  by  decisions  of  any  court  other  than 
that  of  last  resort. 
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The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
versed and  the  cause  remanded. 

Jones  (E.  H.),  P.  J.,  concurs;  Gorman,  J.,  dissents. 


Gorman,  J.,  dissenting: 

I  find  myself  unable  to  concur  in  the  conclusion  reached  in 
this  case  by  my  associates,  for  the  following  reasons: 

The  question  presented  in  this  case  for  our  consideration  is: 
Can  a  binding  parol  agreement  be  made  between  landlord  and 
tenant  while  the  tenant  is  in. possession  of  the  premises  under  a 
written  lease  for  one  year  and  before  the  expiration  of  the  term, 
whereby  the  term  of  the  holding  is  changed  to  a  tenancy  from 
month  to  month  ? 

The  defendant  occupied  the  premises  belonging  to  the  plaintiff 
in  error  under  a  lease  for  one  year.  Defendant  in  error  claims 
that  before  the  expiration  of  the  year  he  made  a  verbal  agree- 
ment with  the  plaintiff  in  error  that  he  might  hold  from  month 
to  month,  after  the  expiration  of  the  year,  upon  the  payment  of 
the  same  monthly  rental  until  such  time  as  he  desired  to  vacate 
the  premises.  Plaintiff  in  error,  who  was  defendant  below,  de- 
nied that  such  an  agreement  was  made. 

The  tenant,  defendant  in  error,  vacated  the  premises  after 
occupying  them  thirteen  months,  and  at  the  end  of  the  second 
year  the  landlord,  the  plaintiff  in  error,  brought  suit  to  recover 
the  difference  between  the  amount  of  the  rent  which  would  be 
due  under  the  lease,  and  the  amount  of  rent  which  he  received 
upon  a  re-letting  of  the  premisess.  The  landlord.  Walker, 
rented  the  premises  for  a  part  of  the  year  and  received  $291.67, 
while  the  rental  under  the  lease  was  to  have  been  $440  for  eleven 
months;  and  the  action  wa»  to  recover  the  difference — $148.33. 

Upon  the  trial  of  the  case  the  court  admitted  evidence  of  the 
parol  agreement  between  the  landlord  and  tenant,  over  the  ob- 
jection of  counsel  for  plaintiff. 

The  court  charged  the  jury  in  substance  that  if  they  should 
find  that  the  landlord  and  tenant  had  made  a  parol  agreement 
while  the  tenant  was  in  possession  under  the  lease,  the  tenant 
might  after  the  end  of  the  year  continue  as  a  tenant  from  month 
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we  feel  bound  to  follow  them  rather  thr  ^  -t  had  paid 

have  been  displaced,  modified  and  ^'  /I/0  emises,  they 

case.  /  /  ^  charge  was 

Indeed  this  has  been  distin'' ;  /  /  ^ed  a  verdict  in 

course,  in  Louden  v.  Cineinnr    '  /  /  on  error, 

the  court  at  pages  157  and.    /  /  //  .tting  the  evidence 

mitted  that  the  question        '   '  i  defendant  and  in 

trary  decision  in  the  ' 

(N.S.),  76,  which  b'  ..  ^a/er,  72  O.  S.,  685,  the 

preme  Court  in  8** 

unreported  der  general  term  reversed  and  that  of  special 

aflSrmance  m  authority  of  Moore  v.  Bo^rter,  67  O.  S.,  250.'' 

was  involv 
^  ^oi  Corbin  v.  Hafer  as  decided  by  the  general  term 

d    1  -  '^  f'^vP^^^^^  Court  of  Cincinnati  is  found  reported  in  6  N.P. 

63P    /fT  4^^*  Judges  Hosea,  Ferris  and  Hoflfheimer  sitting.    The 

(      r^'%  ths^t  case  as  shown  in  that  report  disclose  a  case  identical 

/^^  rfie  instant  case.    In  the  trial  of  that  case  in  the  superior 

"firt  i^  special  term  before  Judge  Rufus  B.  Smith,  a  verdict 

^as  returned  in  favor  of  the  defendant  and  a  judgment  entered 

^jjereon.    Corbin  claimed  to  have  made  a  verbal  agreement  with 

ffafer,  while  he,  Corbin,  was  occupying  the  premises  under  a 

lease  from  year  to  year,  whereby  Hafer  agreed  that  he,  Corbin, 

could  after  the  expiration  of  the  year  occupy  the  premises  from 

month  to  month.    Hafer  denied  that  this  agreement  was  made. 

Evidence  was  admitted  by  the  trial  court  of  the  conversatipn 

between  Corbin  and  Hafer  that  established  the  parol  agreement 

for  a  holding  from  month  to  month.    A  special  charge  adced  by 

Hafer  to  the  effect  that,  unless  the  agreement  as  to  the  change 

of  the  terms  of  tenancy  was  in  writing  under  the  statute  of 

frauds  the  agreement  would  be  null  and  void,  was  refused  and 

exception  noted.    In  the  general  charge  the  court  told  the  jury 

that  if  the  agreement  was  established  in  parol  and  the  rent  was 

paid  for  the  entire  time  that  the  tenant  occupied  the  premises 

Hafer  could  not  recover  against  Corbin  for  the  remainder  of  the 

year,  and  an  exception  was  noted.     The  general  term  reversed 

the  special  term  and  entered  judgment  in  favor  of  Hafer  for  the 

amount  of  the  rent  due  for  the  remainder  of  the  year.    These 
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.  ^e  the  only  errors  claimed  to  exist  in  this  case,  and  the 
urt  having  reversed  the  general  term  upon  the 
^oore  V.  Harter,  supra,  we  should  look  to  that  case 
qt  principle  was  involved  in  its  decision. 
irter,  67  0.  S.,  250,  a  tenant  was  occupying 
^arly  lease  from  April  1,  1892,  and  without 
tinned  to  occupy  the  same  until  April  1, 
450  per  year.    Before  the  expiration  of 
^udlord  notified  the  tenant  that  the  rent  for 
.  would  be  $500  per  year  instead  of  $450.    The  ten- 
aU  over  without  giving  any  notice,  intention  or  intimation 
tiiat  he  was  dissatisfied  with  the  increased  rent.     It  was  held 
that  by  holding  over  after  being  notified  by  the  landlord  that  the 
rent  would  be  increased  from  $450  to  $500  a  year  the  tenant  be- 
came liable  for  the  entire  yearly  rental  at  the  increased  rate  of 
$500.    The  syllabus  of  the  case  is  as  follows : 

**When  a  tenant  at  the  expiration  of  a  written  lease  holds 
over  as  a  tenant  from  year  to  year,  upon  the  terms  of  the  orig- 
inal lease,  and  the  landlord  notifies  the  tenant,  before  the  begin- 
ning of  another  year,  that  if  the  latter  holds  over  into  another 
year  the  rent  will  be  increased,  and  the  tenant  does  so  hold  over, 
the  terms  and  conditions  of  the  original  lease  will  i)e  modified  in 
respect  to  the  rent  so  as  to  conform  to  such  notice,  but  in  all 
other  respects  they  will  continue  to  be  applicable  to  the  new 
tenancy.  Armstrong  v.  Kattenhorn  et  al,  11  Ohio,  265,  distin- 
guished." 


On  page  253  of  this  report  the  court  says : 

*'It  follows  that  the  lessor  and  lessee  may  by  agreement 
change  the  terms  of  the  original  tenancy;  and,  if,  before  the 
beginning  of  another  year,  the  landlord  notifies  the  tenant  that 
the  rent  will  be  increased  and  the  latter  nevertheless  holds  over 
to  another  year,  to  that  extent  the  terms  of  the  original  lease 
will  not  apply,  but  it  will  be  applicable  in  all  other  respects. 
The  reason  of  this  is  that  the  tenant  must  be  presunfed  to  have 
assented  to  the  change.  The  authorities  are  numerous  and  con- 
clusive on  this  point."    Citing  several  authorities. 

On  page  254  the  court  distinguishes  the  case  of  Armstrong  v. 
Kattenhorn,  11  Ohio,  265,  as  follows: 
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*  *  The  doctrine  of  Armstrong  v.  Kattenhorn  is  that  if  the  pofih 
session  of  the  tenant  *can  be  referred  to  any  other  source  tiian 
the  parol  contract  which  it  is  claimed  to  support,  even  to  the 
wrongful  act  of  the  party  in  possession,  or  to  a  different  eon- 
tract,  the  statute  applies.'  The  possession  in  that  case  was  held 
to  be  ambiguous  and  as  easily  referable  to  the  old  lease  as  to  the 
new  one,  and  hence  that  the  latter  was  within  the  statute  of 
frauds  and  void.  Although  the  statute  of  frauds  declares  that 
leases  not  in  conformity  with  the  statute  shall  be  void,  yet  that 
will  not  prevent  a  periodical  tenancy,  subject  to  the  terms  of  the 
original  lease,  from  arising  by  taking  possession  under  the  in- 
valid lease  and  paying  rent  in  accordance  therewith/'  (Citing 
numerous  authorities.)  **And  that  is  precisely  that  which  was 
done  in  this  case  and  in  all  the  cases  cited  above  as  included  in 
the  same  class.  The  continuing  in  possession,  after  notice  from 
the  landlord  to  the  tenant  that  he  could  not  do  so  except  under 
prescribed  conditions,  is  presumed  to  be  a  possession  under  the 
named  conditions.  It  could  not  be  referable  to  the  former 
lease  without  showing  that  the  landlord  had  consented  to  with- 
draw the  conditions." 

In  the  ease  before  us  the  rule  which  the  trial  court  laid  down 
was  applied  on  a  state  of  facts,  the  converse  of  the  facts  in  the 
case  of  Moore  v.  Harter,  supra.  In  Moore  v.  Harter  the  land- 
lord stated  the  terms  and  conditions  upon  which  the  tenant 
could  remain,  and  the  tenant  remained  without  making  any 
objection,  and  it  was  held  that  by  so  doing  he  had  agreed  to  the 
Ij^ndlord's  conditions  and  acquiesced  as  it  were,  and  was  there- 
fore bound.  In  the  case  before  us  the  tenant  made  the  proposi- 
tion to  the  landlord  that  he  would  remain  as  a  tenant  only  from 
month  to  month  and  the  landlord  agreed  to  this  proposition. 
The  tenant  continued  in  possession  after  this  for  one  month,  and 
it  appears  to  me  that  if  the  rule  laid  down  in  Moore  v.  Harter  is 
applicable  to  the  case  of  Corbin  v.  Hafer  it  must  also  be  applica- 
ble to  the  case  under  consideration.  The  tenant  and  the  land- 
lord agreed  verbally  to  a  change  in  the  terms  of  the  lease,  and 
the  continued  possession  of  the  tenant  is  under  the  new  parol 
agreement  made  between  the  landlord  and  tenant.  It  appears 
to  me  that  if  a  parol  agreement  between  landlord  and  tenant  to 
increase  the  rent  can  be  made  while  a  tenant  is  holding  under  a 
written  lease,  then  an  agreement  between  the  landlord  and  ten- 
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ant  to  change  the  tenancy  from  a  yearly  to  a  monthly  one  can 
also  rest  in  parol. 

I  apprehend  that  there  is  no  special  merit  in  a  claim  that  a 
landlord  only  may  make  an  oral  proposition  to  modify  the  terms 
of  a  written  lease,  before  the  expiration  of  the  term,  which  may 
be  orally  accepted  by  the  tenant  or  accepted  by  the  acquiescence 
and  thus  bind  the  tenant.  Upon  what  rational  grounds  can  it 
be  claimed  that  a  tenant  under  a  written  lease  for  a  year  may 
not  -make  an  oral  proposition  to.  his  landlord  during  the  term, 
to  modify  its  terms  as  to  the  rent  or  duration  of  the  term,  which 
being  accepted  orally  by  the  landlord  w- ill  not  bind  the  landlord  ? 
Shall  there  be  a  different  rule  of  law  applied  to  a  tenant  from 
that  applied  to  a  landlord?  Can  it  be  material  whether  the 
agreement  between  the  landlord  and  tenant  results  from  the 
landlord  accepting  verbally  the  tenant's  oral  offer,  or  the  tenant 
verbally  accepting  the  landlord's  oral  offer?  It  appears  to  me 
to  be  a  case  of  tweedle-dum  and  tweedle-dee.  If  the  holding  over 
is  referable  to  the  oral  agreement,  then  it  must  stand  as  the 
agreement  of  the  parties  regardless  of  whether  the  proposal 
came  from  the  landlord  or  the  tenant.  The  only  question  is: 
Did  the  minds  of  the  parties  meet  in  the  oral  agreement? 

I  would  not  rest  my  dissenting  opinion  upon  the  unreported 
case  of  Corbin  v.  Hafer,  but  I  find  that  the  principles  laid  down 
in  Moore  v.  Harter  upon  the  authority  of  which  Corhin  v.  Hafer 
was  reversed  by  the  Supreme  Court,  apply  to  the  facts  in  the 
instant  case,  and  I  come  to  the  conclusion  that  the  court  of 
common  pleas  in  the  trial  of  the  case  below  did  not  err  in  admit- 
ting the  evidence  complained  of,  showing  the  parol  agreement 
between  the  landlord  and  the  tenant;  nor  did  the  court  err  in 
its  charge  to  the  jury  that  they  should  consider  the  evidence  of 
the  oral  agreement. 

The  jury  having  found  against  the  landlord  Walker,  I  can  not 
say  that  the  verdict  is  against  the  weight  of  the  evidence.  Nor 
indeed  is  it  seriously  claimed  that  this  court  should  reverse  the 
lower  court  upon  the  weight  of  the  evidence,  but  only  on  account 
of  the  errors  of  the  trial  court  in  admitting  the  evidence  of  the 
parol  agreement  to  change  the  terms  of  the  tenancy,  and  in  re- 
fusing to  rule  out  that  evidence  after  it  was  admitted,  and  In 
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charging  that  the  jury  might  consider  parol  evidence  as  to  the 
change  of  the  terms  of  the  tenancy. 

It  appears  to  me  that  under  Moore  v.  Harter  plaintiff  is  not  re- 
quired to  show  that  the  agreement  for  a  change  of  the  tenancy  was 
in  writing  under  the  statute  of  fraud  in  order  to  make  binding  the 
agreement  between  landlord  and  tenant  entered  into  while  the 
tenant  is  in  possession  under  a  written  lease  from  year  to  year 
or  for  any  other  term. 

Jones  on  Landlord  and  Tenant,  Section  210,  page  250,  in  dis 
cussing  this  question  uses  the  following  language : 

''But  when  the  landlord  has  by  his  conduct  led  the  tenant  to 
believe  that  he  will  not  be  charged  as  tenant  for  the  entire  year, 
it  is  axiomatic  that  the  landlord  can  not  change  his  position  and 
fix  an  unexpected  burden  of  liability  upon  the  tenant^.  So  it 
follows  that  any  new  agreement  between  a  landlord  and  tenant 
relative  to  the  continued  occupancy  of  leased  premises  after  the 
termination  of  the  term  precludes  the  landlord  from  charging 
the  tenant  with  liability  for  a  full  year's  rent  by  reason  of  such 
continued  occupancy. 

*  *  This  result  is  not  contingent  on  the  fact  that  the  new  agree- 
ment is  valid  and  capable  of  enforcement ;  it  rests  on  an  estoppel 
against  the  landlord  for  inducing  the  tenant  to  act  on  his  repre- 
sentations. And  it  matters  not  that  the  new  contract  was  in- 
valid under  the  statute  of  frauds  because  not  in  writing."  (CSt- 
ing  Singer  Mfg,  Co.  v.  Sayre,  75  Ala.,  270;  Crommelin  v.  Th^, 
31  Ala.,  412;  contra,  Parker  v.  HoUis,  50  Ala.,  411.)  **The  con- 
tinued payment  and  receipt  of  rent  after  the  expiration  of  the 
term  is  not  necessarily  inconsistent  with  the  existence  of  a  new 
agreement  between  the  parties." 

Without  undertaking  further  to  discuss  all  the  authorities 
cited  by  counsel  for  the  parties  to  this  proceeding,  I  content  my- 
self with  holding  that  under  the  authority  of  Moore  v.  Barter,  67 
0.  S.,  250,  approved  in  Corhin  v.  Hafer,  72  0.  S.,  685,  a  parol 
agreement  may  be  entered  into  between  landlord  and  tenant, 
during  the  term  of  a  written  lease  for  one  year  while  the  tenant 
is  in  possession  under  the  lease,  which  modifies  the  terms  and 
conditions  of  the  lease,  and  the  statute  of  frauds  can  not  be 
invoked  to  nullify  the  parol  agreement. 
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ABATEMENT  OP  PUBUC  NUISANCES. 

Circuit  Court  of  Cuyahoga  County. 

John  ScHUESzLEaR  v.  The  CiiEVEland,  Medina  &  Southern 
Electric  Railway  Company  and  Albert  R.  Gibson. 

Decided,  May  28,  1900. 

Nuisances — One  Suffering  no  Peculiar  Injury  May  Not  Abate  a  Public 
Nuisance. 

One  who  suffers  no  peculiar  injury  from  the  existence  of  a  public 
nuisance,  such  as  a  fence  in  a  public  highway,  has  no  right  to  abate 
the  nuisance,  when  it  does  not  interfere  with  public  travel  In  the 
highway. 

Dickey,  Brewer  &  McOowcm,  for  plaintiff  in  error. 

White,  Johnson  &  McCaslin  and  Hackney  d?  Johnson,  contra. 

Caldwell,  J.;  Marvin,  J.,  and  Hale,  J.,  concur. 

We  reverse  this  case  and  remand  it  for  a  new  trial.  At  the 
beginning  of  the  trial  below  admissions  were  made  of  certain 
facts  by  the  attorney  opening  the  case  to  the  jury,  and  upon 
his  statements  taken  as  facts  in  the  case,  the  court  entered  a 
judgment  against  the  plaintiff  below,  who  brings  the  action  here 
to  have  it  reversed. 

The  question  was  discussed  here  as  to  whether  that  is  proper 
practice,  but  we  find  it  unnecessary  to  say  much  on  that  subject. 
We  have  examined  the  bill  of  exceptions,  which  consists  very 
largely  of  what  the  attorney  said  and  what  was  stated  on  the 
other  side  in  answer,  and  then  the  second  statement  by  way  of 
a  reply  made  to  the  jury  by  the  attorney  for  the  plaintiff.  The 
court  supposed  that  the  attorney  had  stated  every  fact  necessary 
to  be  proved  on  the  other  side,  that  is,  had  admitted  every  fact 
in  order  to  defeat  the  plaintiff,  and  that  being  true,  the  court 
entered  judgment  against  the  plaintiff. 

The  defendant  in  this  action,  the  Cleveland,  Medina  &  South- 
ern Railway  Company,  was  constructing  its  road  along  a  high- 
way at  a  point  where  a  farmer  had  his  fence  a  few  inches  of 
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perhaps  a  foot  or  two,  in  the  highway,  just  as  many  farmers 
have  their  fences,  and  the  railroad  company  undertook  to  take 
down  the  fence  and  put  it  back  on  the  line  where  it  should  have 
been. 

The  farmer  and  his  wife  and  his  son-in-law,  Schueszler,  came 
out  to  defend  the  fence,  and  drove  oflf  the  employees  of  the  rail- 
road company;  thereupon  the  company  had  the  parties  arrested 
for  obstructing  the  highway,  under  Section  6921,  Revised 
Statutes. 

Schueszler  was  cleared  of  the  charge  made  against  him,  and 
brought  this  action  for  damages. 

The  statement  made  by  the  plaintiff's  attorney  in  opening 
his  case  seems  to  admit,  on  behalf  of  his  client,  that  the  fence 
was  in  the  highway;  and  that  being  true  the  court  thought  if 
that  fact  was  established  that  it  would  justify  the  railroad  com- 
pany in  putting  it  back  upon  the  line.  The  statement  included 
an  allegation  that  the  public  had  all  of  the  highway  it  needed 
for  any  lawful  purpose,  and  that  the  purpose  for  which  the 
railroad  company  was  proposing  to  use  it  was  an  unlawful  pur- 
pose. 

Now,  whether  that  was  unlawful  or  not  we  do  not  know.  If 
this  was  a  steam  railroad,  or  a  railroad  in  the  nature  of  a  steam 
railroad,  there  is  no  doubt  but  that  an  appropriation  in  the  high- 
way would  be  necessary  before  it  could  go  upon  the  highway, 
while  if  it  comes  under  the  very  noted  Gumminsville  case  in 
14  0.  S.,  and  is  merely  the  usual  mode  of  local  traffic  upon  the 
highway,  an  appropriation  may  not  be  necessary;  and  we  are 
unable  to  learn  from  this  bill  of  exceptions  which  kind  of  a  rail- 
way it  is.  There  is  no  statement  that  shows  which  kind  of  a 
railway  it  is  and  no  assumption  can  be  made  that  it  is  one  kind 
or  the  other.  Even  an  electric  road  may  come  under  the  head 
of  the  case  decided  in  35  0.  S.,  as  a  steam  railroad.  Electric 
roads  are  becoming  of  such  length  and  of  such  a  nature  that 
there  is  a  point  somewhere  where  it  becomes  necessary  for  them 
to  appropriate  a  right-of-way  in  the  highway.  Where  the  line 
is  that  marks  the  difference  between  a  street  railroad  and  a  rail- 
road that  passes  through  the  country  for  general  traffic,  we 
do  not  attempt  to  say.    We  have  held,  though,  in  another  case 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       408 
1916.]  Cuyahoga  County. 

that  it  was  not  necessary  for  this  company  to  appropriate.  But 
the  proof  was  not  very  clear  before  us  as  to  the  character  of  the 
road  they  were  going  to  build.  It  was  insisted  that  the  proof 
was  sufficient  to  show  that  they  were  to  have  their  tracks  in 
such  shape  that  no  other  person  could  possibly  use  it,  as  in  the 
city,  by  driving  upon  \t  or  crossing  it  except  in  such  places  as 
crossings  are  made.  That  case  has  gone  to  the  Supreme  Court, 
where,  perhaps,  some  law  will  be  determined  as  to  the  character 
of  this  road.  But  the  evidence  was  not  very  clear  upon  that 
point  and  we  held  it  the  same  as  a  street  railway — that  they 
had  a  right  to  pass  without  appropriation. 

The  law  in  regard  to  this  fence,  like  many  other  nuisances  that 
exist,  is,  that  not  every  person  who  uses  the  highway  has  a  right 
to  abate  the  nuisance.  If  a  man  can  travel  upon  the  highway,  as 
everybody  else  does,  then  because^  some  one  is  trespassing  upon 
the  highway  with  a  fence  which  does  not  interfere  with  his 
travel  upon  the  highway,  he  has  no  right  whatever  to  abate  the 
nuisance.  A  man  driving  along  and  seeing  a  fence  that  does 
not  interfere  with  him,  has  no  right  to  get  out  and  knock  down 
the  fence ;  there  must  be  a  damage  to  him  that  is  peculiar  to  him 
and  interferes  with  his  proper  use  of  the  highway  before  he  can 
interfere  with  such  a  nuisance.  It  is  a  matter  that  belongs  to 
the  public,  to  the  officers  that  have  been  elected  to  look  after 
these  things.  So  that  if  the  railroad  is  the  kind  of  a  one  that 
has  no  right  upon  that  street  or  road,  then  it  had  no  right  to 
interfere  by  knocking  down  that  fence,  even  if  it  did  interfere 
with  the  company,  because  it  would  be  there  itself  without  right 
as  to  the  adjoining  owners.  And  if  that  is  true  then  it  would 
have  no  right  to  undertake  to  take  into  its  hands  th6  law  and 
abate  the  nuisance  any  more  than  a  private  individual  would 
have.  It  is  there  simply  as  a  private  individual.  Whether  it 
has  a  right  to  use  the  street  or  not  without  appropriation,  we 
do  not  know  from  this  bill  of  exceptions.  But  it  is  said  that  this 
party  is  seeking  to  recover  for  damages  for  being  arrested  for 
a  thing  that  he  admits  he  did  do,  for  he  answers  and  admits 
that  he  was  upon  these  premises.  Schueszler  is  not  shown  to 
be  the  owner  of  the  fence,  and  if  he  was  there  maintaining  that 
fence  at  all  it  was  simply  in  helping  the  owner  to  keep  it  there 
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and  that  was  the  only  offense  which  could  be  charged  against 
him.  And  the  right  of  this  railroad  company  to  use  the  street 
must  clearly  appear  before  it  has  a  right  to  arrest  people  for 
using  the  street  by  having  their  fences  out  in  the  highway.  This 
fact  of  the  right  of  the  railroad  company  does  not  appear,  and 
it  is  not  necessary  to  pass  upon  other  questions. 

There  are  other  cases  pending  below ;  and  I  would  say  that  in 
our  investigation  of  these  we  find  that  this  man  Schueszler 
stands  in  quite  a  different  relation  to  this  matter  than  does  the 
man  who  puts  his  fence  upon  the  righway  and  keeps  it  there; 
Schueszler  did  nothing  more  than  to  keep  parties  from  tearing 
it  down,  and  whether  that  party  had  any  right  to  take  it  down 
or  not,  we  do  not  know  from  the  bill  of  exceptions  and,  because 
of  that  lack  of  knowledge,  we  hold  that  the  court  below  had  no 
right  to  enter  judgment  in  t^jds  case. 


INJURY  THE  RESULT  OP  OWN  NEGLIGENCE. 

Circuit  Court  of  Cuyahoga  County. 

William  Downing  v.  The  Cleveland  Electric 

Railway  Company.* 

Decided,  January  14,  1901. 

Negligence — One  Driving  in  Dangerous  Place  on  Highway  from  Choice, 
Ouilty  of  Negligence, 

Where  approaching  a  sharp  curve  in  the  highway,  one  from  choice  and 
not  from  necessity,  drives  so  close  to  a  street  car  track  that  his 
wagon  is  struck  by  a  car  coming  round  the  curve  before  he  can 
turn  out,  his  injury  is  the  result  of  his  own  negligence. 

Winch  <&  Thompson  and  J.  H,  Smart,  for  plaintiff  in  error. 
Kline,  Carr,  ToUes  &  Goff,  contra. 

Caldwell,  J. ;  Marvin,  J.,  and  Hale,  J.,  concur. 


*  Affirmed  without  opinion,  Downing  v.  Railway  Co,,  68  Ohio  State,  648. 
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The  plaintiff  was  injured  in  a  collision  between  his  wagon  and 
a  car  belonging  to  the  defendant  company,  upon  the  highway 
in  the  village  of  Euclid  in  Cuyahoga  county. 

He  came  into  market  the  evening  before  the  injury,  and  was 
driving  out  in  the  daytime.  He  himself  was  lying  down  in  the 
wagon  or  reclining  upon  some  boxes,  and  his  daughter,  a  girl 
about  fifteen  years  old,  was  driving  the  team.  As  they  ap- 
proached Euclid  and  were  part  way  down  the  hill  going  north, 
they  met  a  car,  and  the  wagon  and  team  and  he  himself  were 
injured. 

The  highway  at  the  point  where  he  was  injured  is  on  a  down 
grade  going  north  and  in  it  there  is  a  curve  curving  to  the  west 
and  on  the  concave  part  of  this  curve,  just  oflP  the  highway,  are 
bushes  growing.  On  the  highway  next  to  the  bushes,  on  the 
south  side,  is  the  street  railway  track ;  next  to  that  is  a  dirt  track 
for  teams,  and  still  north  or  west  of  the  dirt  track  is  a  plank 
road.  Teams  can  drive  either  upon  the  plank  or  upon  the  dirt 
road. 

It  appears  that  the  plank  was  somewhat  out  or  repair  at  the 
time  of  this  injury,  but  not  so  much  that  it  could  not  be  used 
in  the  ordinary  modes  of  travel.  The  plaintiff  was  driving  upon 
the  dirt  track  of  the  highway,  next  to  the  railway  track,  and 
while  going  down  the  hill,  a  car  approached  from  the  village  of 
Euclid  and  the  wagon  was  so  near  the  track  that  it  was  hit  by 
the  car  and  the  injury  complained  of  followed. 

The  allegations  of  negligence  are:  in  not  trimming  up  the 
trees  and  shrubs  along  the  south  side  of  said  road,  and  allowing 
them  to  remain  in  that  condition  so  that  the  approach  of  defend- 
ant's cars  could  not  be  ob8er\'ed;  in  failing  to  warn  by  sound  of 
gong  or  other  signal  when  approaching  said  curve;  in  running 
the  motor  and  approaching  the  said  curve  at  a  high  and  danger- 
ous rate  of  speed,  well  knowing  the  dangerous  condition  of  the 
road  at  that  point,  and  well  knowing  the  difficulty  of  checking 
the  speed  or  stopping  the  motor  when  going  at  such  a  high  rate 
of  speed;  in  not  keeping  a  proper  outlook  for  travelers,  and  in 
not  reversing  the  motor,  or  even  applying  the  brake  until  it 
was  too  late. 


40«       CIRCUIT  COURT  REPORTS— NEW  SERIES- 


Downing  ▼.  Railway.  [VoL25(N.S.) 


The  defendant  answered  to  these  allegations,  denying  each  one 
and  any  negligence  on  the  part  of  the  defendant  in  error,  and 
averring  that  if  the  plaintiff  received  injuries,  it  was  due  to  his 
own  contributory  negligence. 

The  case  went  to  trial,  and  the  court  directed  a  verdict  for  the 
defendant,  the  railway  company.  The  only  grounds  of  error 
that  plaintiff  relies  upon  in  this  court  are :  that  the  court  erred 
in  directing  a  verdict  for  the  defendant  in  error,  which  verdict 
was  against  the  weight  of  evidence ;  and,  second,  the  court  erred 
in  overruling  the  motion  of  the  plaintiff  in  error  for  a  new  trial ; 
and  that  the  verdict  was  contrary  to  the  law  and  the  weight  of 
the  evidence. 

The  plaintiff  in  error  contends  that  he  had  produced  evidence 
tending  to  show  that  the  defendant  in  error  was  guilty  of  one 
or  all  of  the  allegations  of  negligence  in  the  petition.  That  this 
was  a  place  where  a  car  might  suddenly  appear  upon  a  person 
traveling  upon  the  highway  without  ability  to  see  it  before  its 
approach,  on  account  of  the  bushes  that  grew  in  the  line  of 
vision  and  that  for  that  reason  the  railroad  company  should, 
upon  approaching  such  a  dangerous  place,  give  some  signal,  and 
not  rely  upon  persons  traveling  upon  the  highway  seeing  the 
car.  And  he  claims,  further,  that  he  was  traveling  upon  the  dirt 
portion  of  the  highway  where  he  had  a  right  to  travel ;  and  hav- 
ing a  right  to  travel  upon  that  portion  of  the  highway,  he  was 
guilty  of  no  negligence ;  and  that  having  shown  that  the  defend- 
ant in  error  was  guilty  of  negligence  that,  instead  of  a  verdict 
being  directed  by  the  court  against  him,  it  should  have  been  sub- 
mitted to  the  jury,  and  that  upon  the  evidence  as  produced  he 
was  entitled  to  a  verdict  by  the  jury;  and  that  by  reason  of 
this  misdirection  of  the  court,  he  was  prejudiced  and  is  entitled 
to  have  the  judgment  reversed  and  a  new  trial  granted. 

But  as  the  evidence  stood,  it  clearly  shows  that  the  plaintiff 
in  error  knew  that  he  was  liable  at  any  moment  to  meet  a  car 
upon  the  track.  He  knew  the  dangerous  character  of  the  place 
and  with  this  knowledge  he  drove  his  team,  or  permitted  his 
daughter  to  drive  his  team,  so  near  to  the  railroad  track,  that, 
when  the  car  did  approach  and  did  come  suddenly  upon  them, 
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she  was  unable  to  get  the  team  away  from  the  track,  if  she  h-ad 
made  any  attempt  to  do  so,  in  time  to  prevent  the  wagon  being 
hit  by  the  car. 

It  is  true  that  plaintiff  had  a  right  to  drive  upon  any  part  of 
the  highway.  He  had  the  right  to  drive  upon  the  railroad  if  he 
saw  fit  to  do  so ;  it  is  a  part  of  the  highway — and  there  is  no  law 
forbidding  him  to  use  any  part  of  the  highway.  But  a  clear 
right  may  be  exercised  under  such  circumstances  that  the  party 
will  be  guilty  of  his  own  injury  when  that  occurs  through  a 
wrongful  exercise  of  his  rights  and  privileges. 

While  it  was  his  right  to  drive  upon  the  railroad  track,  yet 
he  would  be  guilty  of  negligence  if  he  drove  upon  the  track  at  a 
point  where  he  could  not  see  a  car  approaching  him  at  any  dis- 
tance ahead.  And  it  was  his  right  to  drive  upon  the  dirt  part  of 
the  highway,  but,  knowing  the  dangerous  character  of  the  place 
and  how  suddenly  he  might  be  run  down  by  a  car,  and  knowing 
that  he  would  be  unable  to  see  the  car  approach,  it  was  his  duty 
to  drive  so  far  from  the  track  that,  if  the  car  did  suddenly  ap- 
proach, his  wagon  would  not  be  hit. 

There  is  no  reason  assigned  why  he  might  not  have  done  this 
as  well  as  to  drive  as  close  to  the  track  as  he  did.  The  only 
reason  that  might  be  assigned  was,  that  the  dirt  road  was  a 
better  road  to  travel  upon  than  the  plank,  but  the  evidence 
shows  that  the  dirt  road  was  wide  enough  so  that  he  could  have 
traveled  entirely  upon  that  and  yet  have  been  out  of  reach  of 
the  car. 

As  the  evidence  stood  at  the  time  the  judge  directed  the  ver- 
dict, there  was  no  contradiction  in  it  whatever  as  to  where  the 
wagon  was,  how  close  to  the  track ;  as  to  the  manner  in  which  it 
was  being  driven ;  as  to  the  fact  that  the  plaintiff  in  error  knew 
all  the  surroundings  quite  as  well  as  did  the  railroad  company; 
and  yet  he  permitted  his  wagon  to  be  driven  so  close  to  the  track 
that  it  would  be  hit  by  a  car  if  it  approached  at  that  point,  and, 
in  so  doing,  he  was  clearly  guilty  of  contributory  negligence, 
and,  as  the  evidence  stood,  that  became  purely  a  question  of  law 
for  the  court,  there  being  no  contradiction  in  the  evidence  what- 
ever.   The  facts  leading  up  to  the  conclusion  of  contributory 
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negligence  being  all  established  without  contradiction  and  with- 
out any  controversy,  the  court  had  a  right  to  conclude  that  there 
was  contributory  negligence  on  the  part  of  the  plaintiff  in  error, 
and  did  right  to  direct  the  verdict  as  it  did.  We  find  no  error 
in  this  case,  and  the  judgment  of  the  court  of  common  pleas  is 
affirmed. 


APP£AL  AGAINST  JOINT  DKFINDANTS. 

Circuit  Court  of  Cuyahoga  County. 

State  op  Ohio,  ex  rel  John  C.  Larwill,  v.  Harby  L.  Vail, 

Clerk  op  the  Courts. 

Decided,  December  3,  1900. 

Appeal — When  Appeal  hy  One  Party  Operates  as  an  Appeal  as  to  All. 

Where  an  appeal  is  perfected  by  several  parties  claiming  funds  In  the 
hands  of  two  joint  defendants,  and  by  one  of  the  Joint  defendants, 
such  appeal  takes  the  case  up  In  so  far  as  any  decree  rendered 
against  the  other  defendant  In  the  lower  court  Is  concerned. 

J.  D.  Critchfield,  for  plaintiff. 

C  H,  KiUer  and  Henderson  &  Quail,  contra. 

Caldwell^  J.;  Marvin,  J.,  and  Hale,  J.,  concur. 

This  is  an  action  in  mandamus,  brought  by  the  plaintiff  against 
the  defendant  in  this  court,  asking  for  an  order  from  this  court 
directing  the  clerk  to  issue  execution  on  the  judgment  obtained 
by  John  C.  Larwill  against  Stevenson  Burke  in  the  court  of 
common  pleas  of  this  county. 

In  that  action  John  C.  Larwill  was  plaintiff,  and  it  was 
brought  against  Stevenson  Burke  and  Charles  H.  Hickox,  execu- 
tor of  the  estate  of  Charles  Hickox,  deceased,  and  against  Lee 
and  Hull  and  others.  The  complaint  in  that  action  was,  that 
Burke  and  Hickox  had  in  their  handS;  as  directors  of  the  Cleve- 
land &  Snow  Fork  Coal  Company,  certain  moneys  that  belonged 
to  the  company,  and  that  the  company  was  under  the  control 
of  Burke  and  Hickox  as  directors  of  the  Cleveland  &  Snow  Pork 
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Coal  CompaDy,  and  that  a  prosecution  on  the  part  of  the  com- 
pany could  not  be  had  for  the  reason  that  the  company  was  en- 
tirely under  the  control  of  Burke  and  Hickox.  The  relief  asked 
was  that  the  stockholders  might  recover  from  Burke  and  Hickox 
the  money  that  was  due  them  from  the  company  by  reason  of 
their  being  stockholders  in  the  same.  Larwill  claimed  to  be  such 
a  stockholder  and  was  found  to  be  such ;  so  were  Lee  and  Hull ; 
and  it  was  found  that  the  allegations  above  referred  to  in  the 
petition  were  true.  A  judgment  was  rendered  in  favor  of  Lar- 
will for  the  amount  of  his  claim  as  found  by  the  common  pleas 
court  against  Burke  and  Hickox,  and  a  like  judgment  was  ob- 
tained by  Lee  and  Hull.  There  was  a  contest  in  that  action 
between  Larwill  and  Lee,  and  also  a  contest  between  Larwill  and 
Hull.  Larwill  claimed  to  be  the  owner  of  the  stock  which  formed 
the  basis  of  the  claim  of  Lee  against  Burke  and  Hickox,  and  that 
was  denied  by  Lee. 

The  same  was  true  as  to  the  issue  between  Larwill  and  HuD. 
Those  issues  were  determined  severally  in  favor  of  Lee  and  Hull, 
and  against  Larwill.  Hickox,  as  administrator,  appealed.  The 
corporation,  the  Cleveland  &  Snow  Pork  Coal  Company,  was 
a  party  to  the  action  and  it  appealed.  Larwill  appealed  as  to 
the  issues  found  against  him,  which  issues  were  between  himself 
and  Lee,  and  himself  and  Hull. 

The  case  was  brought  into  the  circuit  court,  by  these  appeals, 
and  has  been  tried  by  the  circuit  court.  In  that  trial  the  circuit 
court  held  that  the  case  was  of  such  nature  that  it  was  appeal- 
able, and  it  is  not  necessary  at  this  time  to  say  anything  more 
upon  that  proposition,  and  it  is  not  sought  to  have  the  court  re- 
verse itself  as  to  that  holding  in  this  action. 

The  questions  to  be  considered  here  are,  whether  the  appeal  by 
Hickox,  as  administrator,  and  by  the  Cleveland  &  Snow  Pork 
Coal  Company,  and  by  Larwill,  one  or  all  of  them,  brings  up  the 
case  as  to  the  issues  against  Judge  Burke.  The  case  is  one 
against  Burke  and  Hickox,  as  administrator,  as  joint  obligors 
in  such  a  manner  that  they  are  not  separated  in  any  manner  by 
the  pleadings  or  anything  that  was  done  in  the  case  as  to  the 
other,  unless  it  is  the  fact  that  Charles  Hickox  in  his  lifetime  is 
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said  to  have  become  liable  jointly  with  Judge  Burke  for  this 
money  to  the  stockholders  of  the  company,  but  that  by  his  death 
and  the  appointment  of  his  administrator,  the  obligations  became 
separated  and  several,  and  that  being  true,  the  appeal  by  the 
administrator  would  not  bring  the  action  up  as  to  Judge  Burke. 

We  are  unable  to  agree  with  counsel,  that  the  death  of  Hiekox 
had  any  such  effect  as  is  claimed  for  it,  and  it  is  our  opinion 
that  the  appeal  of  Hiekox  brought  up  the  case  as  to  Judge  Burke 
as  well  as  to  himself. 

Larwill  appealed,  in  which  appeal  he  seeks  to  have  the  judg- 
ment obtained  against  him  by  Lee,  as  well  as  the  judgment  ob- 
tained against  him  by  Hull,  reversed  and  a  different  holding 
made.  If  that  appeal  brings  up  only  Lee  and  Hull,  and  Lee 
and  Hull  are  unable  to  obtain  a  judgment  against  Judge  Burke, 
then  Larwill  can  get  none  unless  Burke  is  in  the  circuit  court, 
for  setting  aside  the  judgment  of  Lee  and  Hull  by  the  appeal 
would  leave  money  in  the  hands  of  Burke  and  Hiekox  unappro- 
priated so  far  as  can  be  done  by  any  adjudication;  and  it  is  that 
money  that  is  sought  to  be  reached  by  Larwill.  It  appears  to  us 
that  in  order  to  reach  the  money  that  was  to  be  paid  by  Judge 
Burke  on  the  part  of  Larwill,  that  Judge  Burke  must  be  here 
as  the  custodian  of  the  money,  whether  as  trustee  or  in  any  other 
capacity. 

Hence  we  conclude  that  the  appeal  of  Larwill  as  against  Lee 
and  Hull  brought  up  the  subject-matter  of  their  litigation,  which 
was  as  to  who  was  entitled  to  the  money  going  to  the  person  who 
should  be  held  to  hold  the  stock  in  litigation  between  them,  and 
that  the  money  can  not  be  in  the  court  without  the  persons  who 
hold  it  are  there,;  and  that,  therefore,  that  appeal  brought  up 
all  persons  connected  with  the  case  so  far  as  any  questions  in 
this  action  are  concerned. 

The  writ  of  mandamus  is  denied. 
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PRIORITY  AMONG  MORTGAGES  KXVCUTED  BY  HEIRS. 

Court  of  Appeals  for  Hamilton  County. 

Amelia  Schell  v.  Mathilda  Bebnhard  et  al. 

Decided,  July  19,  1915. 

Mortgages — Acceptance  of  Mortgage  from  Heirs — In  Satisfaction  of 
Claim  against  Estate — 2iot  a  Waiver  of  Priority  Over  Previous 
Mortgages  hy  the  Heirs,  When, 

One  who  holds  a  claim  against  the  estate  of  a  decedent  does  not,  by  ac- 
cepting a  mortgage  executed  by  the  heirs,  waive  his  priority  over 
previous  mortgages  by  the  heirs,  in  so  far  as  these  mortgages  to 
pay  off  general  creditors  of  the  estate,  the  subsequent  mortgage 
containing  a  recital  disavowing  any  intention  to  waive  such  pri- 
ority. 

Oeorge  D,  Harper  and  Black,  Stving  &  Black,  for  Southern 
Ohio  Loan  &  Trust  Co. 

Johnson  &  Levy,  for  Western  &  Southern  Life  Insurance  Co. 
Kramer  &  BettmaUf  for  the  Alms  &  Doepke  Co. 

Jones  (E.  H.),  J. 

This  is  an  action  for  partition  of  real  estate  left  to  Karl 
Bomer,  deceased.  Action  was  brought  by  the  plaintiff,  Amelia 
Schell,  daughter  of  said  Karl  Romer,  against  the  other  surviv- 
ing children,  the  Alms  &  Doepke  Company,  the  Western  & 
Southern  Life  Insurance  Company,  the  Southern  Ohio  Savings 
Bank  Company  et  al. 

There  is  no  controversy  among  the  heirs  as  to  their  respec- 
tive shares  in  the  realty.  The  issues  drawn  by  the  pleadings 
and  upon  which  the  case  was  appealed  to  this  court  are  between 
the  mortgagees,  the  same  being  the  Western  &  Southern  Life 
Insurance  Company,  the  Southern  Ohio  Savings  Bank  Com- 
pany and  the  Alms  &  Doepke  Company,  all  of  whom  hold  mort- 
gages upon  the  property  which  bear  date  subsequent  to  the 
death  of  said  Karl  Romer  and  were  executed  by  his  widow 
and  children.  At  the  time  of  the  death  of  Karl  Romer  he 
owed  a  considerable  sum  of  money  to  the  Alms  &  Doepke  Com- 
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pany.  The  two  other  mortgagees  at  that  time  held  mortgages 
on  the  real  estate  herein  partitioned.  The  subsequent  mort- 
gages to  them  were  given  to  secure  loans  which  embraced  the 
sums  due  upon  the  former  mortgages  and  also  additional  sums 
in  each  case  procured  by  the  heirs  to  pay  ofif  the  indebtedness 
of  the  estate.  It  was  fifteen  months  or  more  after  the  death  of 
said  Karl  Romer,  and  some  time  after  these  mortgages  were 
given,  that  the  mortgage  to  the  Alms  &  Doepke  Company  was 
executed  and  delivered  by  the  widow  and  next  of  kin  to  se- 
cure the  payment  of  the  debt  owing  to  said  company  by  decedent. 

The  question  we  are  called  upon  to  decide  is  w^hether  or  not 
the  Alms  &  Doepke  Company,  by  accepting  this  mortgage, 
waived  the  priority  of  its  claim  against  decedent's  estate  in 
favor  of  the  other  two  mortgagees.  No  question  is  raised  by 
the  Alms  &  Doepke  Company  as  to  the  priority  of  their  mort- 
gage in  so  far  as  they  represent  money  advanced  to  take  up 
and  cancel  mortgage  loans  existing  at  Karl  Romer 's  death. 
But  as  to  the  additional  loans  represented  by  said  two  mort- 
gages, advanced  as  aforesaid  for  the  payment  of  general  claims, 
it  is  claimed  that  the  mortgage  of  the  Alms  &  Deopke  Company 
has  priority. 

We  must  be  content  in  this  decision  to  thus  briefly  state 
the  issue  that  we  are  called  upon  to  decide,  and  more  briefly 
state  the  conclusion  which  we  have  reached. 

The  mortgage  deed,  given  to  the  Alms  &  Doepke  Company 
a&  aforesaid,  in  addition  to  the  usual  provisions  contains  the 
following  recital: 

**It  being  understood  and  agreed  that  the  Alms  &  Doepke 
Co.  by  the  acceptance  of  this  mortgage  does  not  admit  the 
priority  of  said  mortgages  of  the  Southern  Ohio  Savings  Bank 
Company  and  the  Western  &  Southern  Life  Insurance  Com- 
pany, except  in  so  far  as  the  two  mortgages  were  given  to  take 
up  mortgages  made  by  said  Karl  Romer  in  his  lifetime." 

And  it  also  names  the  following  consideration: 

*'In  consideration  of  one  dollar  to  them  in  hand  paid  by 
the  Alms  &  Doepke  Company,  and  in  further  consideration  of 
the  Alms  &  Doepke  Company  forbearing  to  proceed  against 
said  real  estate  of  Karl  Romer,  deceased,  to  satisfy  said  claim, 
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as  hereinafter  provided,  and  for  other  good  and  valuable  con- 
siderations,"  etc. 

The  amount  secured  by  this  mortgage,  to-wit,  $4,581.17, 
was  made  payable  in  three  annual  equal  installments  due  in  one, 
two  and  three  years  from  date,  respectively. 

It  is  earnestly  contended  by  the  attorneys  for  the  prior 
mortgagees  that  by  extending  the  time  of  payment  of  its  claim, 
and  the  acceptance  of  the  mortgage  and  by  forbearing  to  press 
its  claim  for  collection,  the  Alms  &  Doepke  Company  has 
waived  the  priority  which  the  law  gives  to  its  claim,  and  is  es- 
topped to  assert  such  priority  as  against  the  two  mortgages 
which  are  prior  in  point  of  time  of  execution  and  record. 

We  take  it  as  elementary  that  there  can  be  no  waiver  of  a 
right  unless  same  is  expressed  by  word  or  in  writing,  or  unless 
the  acts  and  conduct  of  the  party  have  been  such  that  a  waiver 
will  be  presumed.  It  is  not  claimed  that  there  has  been  any 
express  waiver  on  the  part  of  the  Alms  &  Doepke  Company,  but 
a  great  deal  has  been  said  in  argument  and  by  brief  in  support 
of  the  latter  alternative,  viz.,  that  the  waiver  is  to  be  presumed 
in  this  case  by  the  acceptance  of  the  mortgage  and  extension  of 
time  of  payment,  etc.,  provided  therein. 

Numerous  cases  are  cited  by  counsel  on  both  sides  to  show 
when  and  under  what  circumstances  a  waiver  is  or  is  not  to 
be  presumed.  These  cases  have  been  examined,  togethier  with 
other  authorities  upon  the  subject,  and  we  have  yet  to  see  a 
single  case  where  a  court  has  declined  to  discuss  the  presumption 
or  non-presumption  of  a  waiver,  or  the  question  of  estoppel, 
where  the  instrument  in  question,  or  the  language  used,  con- 
tained statements  expressly  disclaiming  any  intention  to  waive, 
as  does  this  Alms  &  Doepke  Company  mortgage. 

It  might  well  be  contended  as  betw-een  the  parties  to  this 
mortgage,  that  the  mortgagee  has  by  its  acceptance  delayed  its 
right  to  enforce  its  claim  or  lien.  In  fact,  the  language  of  the 
instrument,  as  above  quoted,  shews  that  the  Alms  &  Doepke 
Company  was  to  forbear  in  the  enforcement  of  its  claim.  This 
only  draws  our  attention  to  the  distinction  between  the  right 
of  a  lien,  and  the  right  of  enforcement  of  a  lien.     The  latter 
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question  is  not  involved  in  this  case.  All  of  the  lien  holders 
were  brought  into  this  partition  proceeding  as  defendants  and 
have  filed  answers  asking  for  the  protection  of  their  rights.  The 
nature  of  the  proceeding  and  the  consequent  partition  of  the 
property  requires  a  satisfaction  of  the^e  liens.  The  action  was 
brought  by  one  of  the  very  persons  in  whose  favor  the  Alms  & 
Doepke  Company  agreed  to  forbear  and  neither  she  nor  any  of 
her  co-mortgagors  are  complaining  or  interposing  any  objection 
to  the  priority  claimed  by  the  Alms  &  Doepke  Company. 

In  conclusion  we  will  only  state  that  we  can  not  see  how 
these  other  mortgagees  can  be  heard  to  complain  or  to  claim 
any  right  or  benefit  to  be  derived  by  reason  of  a  subsequent 
transaction  about  which  they  knew  nothing,  and  to  which  they 
were  not  parties.  The  parties  to  the  Alms  &  Doepke  mortgage 
all  expressly  agreed  that  no  right  of  the  company  should  be 
deemed  waived  thereby.  We  find  no  authority  that  will  enable 
the  insurance  company  or  the  savings  bank  company  to  de- 
rive any  benefit  or  occupy  any  better  position  by  reason  of  this 
transaction.  It  must  be  conceded  that  it  was  not  within  the 
power  of  the  parties  to  the  Alms  &  Doepke  mortgage  to  impair 
the  rights  of  the  other  mortgagees.  How,  then,  can  it  be  main- 
tained that  the  transaction  could  inure  to  their  benefit?  "We 
are  of  the  opinion  that  the  purpose  of  the  Alms  &  Doepke  mort- 
gage was  to  induce  the  company  to  forbear  to  proceed  against 
the  real  estate.  That  agreement  and  that  purpose  in  no  way 
affected  the  rights  of  the  other  mortgagees.  Any  intention  to 
waive  was  expressly  disclaimed. 

So  far  as  the  mortgages  given  to  the  savings  bank  company 
and  the  insurance  company  cover  moneys  not  used  for  taking 
up  decedent's  mortgages,  they  are  held  to  be  inferior  and  sub- 
ject to  the  Alms  &  Doepke  mortgage. 
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ACTION  AGAINST  COUNTY  COMMISSIONERS  ON  ACCOUNT  OP 

DEFECT  IN  HIGHWAY. 

Circuit  Court  of  Guernsey  County. 
Guernsey  County  Commissioners  v.  Samuel  Black.* 

Decided,  November  13,  1911. 

Constitutional  Law — Validity  of  Act  Permitting  Intpanneling  from  Ad- 
joining County  in  Action  Against  County  Commissioners — Actual 
Notice  of  Defect  in  Highway — Not  Necessary  to  Render  County 
Commissioners  Liable — Lack  of  Funds  to  Repair  Defect  in  High- 
way a  Matter  of  Defense — Not  Negligence  to  Drive  on  Edge  of 
Macadamized  Road, 

1.  Section  11418-1,  as  amended  (102  O.  L.,  41),  permitting  a  Jury  to  be 
drawn  from  an  adjoining  county  in  an  action  against  the  county 
commissioners,  is  a  constitutional  enactment  and  applies  to  a 
suit  brought  before  its  passage,  there  being  no  vested  right  in  a 
remedy. 

2.f  Actual  notice  of  a  defect  in  a  highway  is  not  necessary  to  estab- 
lish liability  against  county  commissioners  In  an  action  for  in- 
juries suffered  because  of  such  defect,  if  constructive  notice  of 
such  defect  Is  shown. 

3.  While  lack  of  funds  with  which  to  repair  a  highway  may  be  made 

a  matter  of  defense  in  an  action  against  the  county  commissioners 
for  injuries,  it  is  defensive  matter  only  and  the  petition  need  not 
aver  that  funds  were  available  for  repair  of  the  defect. 

4.  A  person  traveling  along  a  highway  is  not  chargeable  with  con- 

tributory negligence  in  permitting  the  wheels  of  one  side  of  his 
vehicle  to  get  just  outside  of  the  macadamized  part  of  the  road, 
where  a  hole  existed  into  which  the  wheels  dropped  causing  the 
accident  complained  of. 

C.  F.  Sheppard,  for  plaintiff  in  error. 
J.  S.  Black,  contra. 

* 

Metcalfe,  J. 

This  action  was  brought  to  recover  damages  claimed  to  have 
been   suffered  by  the  defendant  in  error — plaintiff  below — ^by 

^Affirmed  without  opinion,  Ouernsey  County  Commissioners  v.  Black, 
88  Ohio  Stete,  587. 
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reason  of  a  defect  in  the  highway  known  as  the  National  Road. 
Mr.  Black  recovered  a  judgment  in  the  common  pleas  court,  and 
error  is  here  prosecuted.     Several  grounds  of  error  are  alleged: 

First,  it  is  claimed  that  there  is  no  liability  on  the  part  of  the 
commissioners,  as  shown  by  the  petition;  the  verdict  is  against 
the  weight  of  the  evidence;  that  the  law  under  which  the  jury 
was  drawn,  and  the  case  tried,  is  unconstitutional,  and  that  there 
is  error  in  the  charge  of  the  court. 

In  the  limited  time  that  I  have  I  can  not  discuss  these  ques- 
tions to  any  great  extent,  but  will  only  call  the  attention  of 
counsel  to  the  points  that  we  think  are  decisive.  Whether  or 
not  there  was  any  liability  on  the  part  of  the  commissioners  as 
shown  by  the  facts  stated  in  the  petition,  is  a  question  that  this 
court  has  passed  upon  once,  and  we  do  not  feel  at  this  time  that 
we  are  called  upon  to  reverse  the  decision  that  was  made  at  that 
time,  and  that  is  all  that  we  care  to  say  upon  that  question.  See 
Black  V.  Ouernsey  County  Commissioners,  13  C.C.(N.S.),  252. 

Is  the  law  (General  Code,  11418-1,  amended  102  O.  L.,  41) 
under  which  the  jury  was  drawn  in  this  ease  unconstitutional? 
The  law  provides  that  where  the  county  commissioners  and 
some  other  officers  which  are  named  are  parties  to  an  action,  a 
jury  may  be  drawn  from  another  county,  and  that  was  done  in 
this  case,  the  jury  having  been  drawn  from  ^Muskingum  county. 
We  think,  without  entering  upon  a  discussion  of  that  question, 
that  the  Supreme  Court  has  settled  it  in  Snell  v.  Railway,  SO 
Ohio  St.,  256,  in  which  the  law  authorizing  a  change  of  venue 
in  cases  where  a  corporation  having  more  than  fifty  stockholders 
resident  of  the  county  is  a  party,  settles  that  question.  We 
think  that  case  is  decisive  of  the  constitutionality  of  this  law, 
and  it  is  not  necessary  to  discuss  it  more. 

Counsel  still  say,  however,  that  in  the  event  the  law  is  con- 
stitutional, it  should  not  apply  here  because  it  was  passed  after 
this  case  was  commenced;  that  they  have  a  vested  right  in  the 
remedy  which  was  in  force  at  the  time — that  is,  which  was  pro- 
vided for  by  the  statute  at  the  time  the  action  was  commenced. 
Impanneling  a  jury  is  part  of  the  procedure  by  which  the  ma- 
chinery of  justice  moves.  It  relates  only  to  the  method  by  which 
the  remedy  is  administered.     By  changing  it  the  right  of  a  party 
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to  sue  or  defend  is  not  affected.  His  substantial  rights  are  not 
changed.  We  think  a  party  can  not  acquire  a  vested  right  in 
a  remedy,  or  any  part  of  it.  Lawrence  Ry.  v.  Mahoning  County 
Commissioners,  35  Ohio  St.,  1;  Templeton  v.  Kraner,  24  Ohio 
St.,  554,  563;  Rairden  v.  Ilolden,  15  Ohio  St.,  207,  211. 

It  is  claimed  also  that  the  court  erred  in  its  refusal  to  charge 
a  request  which  was  offered  on  the  part  of  the  defendant,  in 
which — without  stopping  to  read  it  all — the  court  is  asked  to 
charge  the  jury  that  if  they  found  that  there  was  a  defect  in 
the  highway,  and  that  that  was  the  proximate  cause  of  the  acci- 
dent, still  they  would  not  be  liable  unless  the  jury  also  found 
that  the  commissioners  had  actual  notice  of  the  defect.  We  do 
not  think  that  states  the  law.  An  actual  notice  was  not  abso- 
lutely necessary.  The  facts  and  circumstances  might  be  of  such 
a  character  that  the  commissioners  might  be  required  to  take 
notice,  although  they  did  not  have  actual  notice.  I  observe, 
however,  in  going  through  the  charge  that  this  request  is  sub- 
stantially given  in  the  charge,  so  that  there  would  be  no  error 
in  failing  to  give  it,  anyway. 

Again,  it  is  urged  that  there  must  have  been  an  allegation  in 
the  petition  in  this  case  that  the  commissioners  had  funds  in  the 
treasury,  and  at  their  disposal,  with  which  to  make  repairs  upon 
this  road.  We  do  not  have  any  doubt,  after  having  consulted 
the  authorities  upon  that  question,  that  the  fact  that  the  com- 
missioners had  no  funds  with  which  to  make  repairs  upon  the 
road,  or  had  no  means  of  procuring  funds,  is  a  defense  to  a 
cause  of  action  arising  out  of  an  accident  for  failure  to  repair  a 
country  road.  But  when  the  plaintiff  states  his  cause  of  action 
must  he  allege  that  the  commissioners,  or  the  proper  officers, 
have  provided  and  have  under  their  control  sufficient  funds  to 
meet  the  necessary  repairs,  or  is  it  a  defense  ?  In  our  judgment 
it  is  a  defense,  and  must  be  plead  and  proved  by  the  commis- 
sioners. And  upon  this  question  we  call  the  attention  of  coun- 
sel, as  sustaining  that  proposition,  to  Rover  v.  BarJchoof,  44  N. 
Y.,  113,  118,  in  an  action  similar  to  this.  The  same  doctrine  is 
also  held  in  Hines  v.  Lockport,  50  N.  T.,  236,  and  counsel  will 
find  a  collection  of  the  authorities  in  15  Am.  &  Eng.  Enc.  Law 
(2d  Ed.),  412,  upon  that  question. 
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The  question  in  this  case  which  bothers  us  the  most,  and  which 
we  had  given  the  most  consideration,  is  w^hether  or  not  upon  the 
evidence  in  this  case  the  plaintiff  is  entitled  to  recover.  It  ap- 
pears that  Mr.  Black  was  driving  upon  the  highway,  and  driving 
a  horse  that  was  somewhat  restive,  and  he  met  an  automobile. 
He  raised  his  hand  to  the  driver  of  the  automobile  to  stop,  and 
he  did  stop  upon  the  north  side  of  the  highway.  Something 
like  200  feet  beyond  where  the  automobile  stopped,  and  in  the 
direction  which  Mr.  Black  was  going,  there  was  this  defect  in 
th^  highway ;  and  it  is  shown  that  there  was  a  substantial  defect 
there;  where  the  culvert  had  crossed  the  highway,  and  outside 
of  the  traveled  part  of  the  highway,  but  in  the  graded  part,  it 
had  fallen  down,  and  there  was  a  hole.  He  drove  on ;  and  when 
he  passed  the  automobile  he  passed  upon  the  south  side  of  the 
road,  but  afterwards  drove  upon  the  north  side.  He  says  his 
horse  was  under  control  at  the  time.  He  passed  along  upon 
the  north  side  of  the  road,  either  his  horse  very  close  to  the  side 
of  the  macadam — perhaps  in  the  wheel  track,  or  his  right  wheel 
in  the  wheel  track — at  any  rate,  very  close  to  it,  when  the  left 
wheel  of  the  buggy  went  into  this  culvert,  and  he  was  pitched  out 
and  received  some  injuries. 

Now,  in  a  case  of  this  kind  it  is  urged  that  the  rule  that  where 
a  party  departs  from  the  known  safe  path,,  and  takes  another 
path,  and  is  injured,  that  he  must  stand  the  consequences  of  his 
injuries.  But  where  you  are  upon  a  traveled  road  what  is  the 
safe  path?  Is  it  simply  a  path — a  roadway  eight  or  ten  or 
fifteen  feet  wide,  as  the  case  may  be,  upon  which  are  the  wagon 
tracks,  or  wheel  tracks,  that  are  made  by  continuous  travel ;  and 
if  you  get  a  foot  or  a  foot  and  a  half  outside  of  that  are  you 
guilty  of  contributory  negligence?  And  that  is  the  question 
here. 

Now,  this  man,  Mr.  Black,  was  very  close,  evidently — very 
close  to  the  traveled  part  of  the  highway,  and  the  wheels  upon 
one  side  of  his  buggy  were  only  off  from  it  when  he  went  into 
this  hole.  Under  such  circumstances  we  do  not  feel  we  can  say 
he  was  guilty  of  contributory  negligence ;  and  under  the  evidence 
and  the  law  of  the  case  we  are  inclined  to  think  that  the  judg- 
ment should  be  affirmed,  and  that  is  the  judgment  of  this  cotfrt. 

Pollock,  J.,  and  Norms,  J.,  concur. 
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PRESUMRTION  OF  LEGALITY  OF  PAYMENTS  BY  MUNICIPALITY 

FOR  NECESSARY  SERVICES. 

Court  of  Appeals  for  Huron  County. 

City  op  Nobwalk  v.  R.  L.  Christian. 

Decided,  April  15,  1916. 

Municipal  Corporations — Payments  to  City  Clerk  for  Serving  Notices 
of  Improvements — Bills  of  Exceptions — Failure  to  Use  Language 
Showing  That  all  the  Evidence  is  Incorporated  Therein — Careless 
Use  of  the  Word  "Testimony"  in  the  Place  of  **Evidence," 

In  the  absence  of  any  allegation  of  fraud  or  collusion,  a  presumption 
arises  that  payments  made  by  a  municipality  for  services  were 
regular  and  duly  authorized,  and  where  the  payments  were  such 
as  the  city  should  have  made  and  the  persons  receiving  them  were 
fairly  entitled  to  what  they  received,  an  action  can  not  be  main- 
tained by  the  city  for  recovery  back  of  the  amounts  so  paid,  on 
the  bare  allegation  that  no  ordinance  "appears"  to  have  author- 
ized such  payments. 

Edward  C.  Turner,  Attorney-General,  R.  D.  Wickham  and 
Charles  Folic  tt,  for  plaintiff  in  error. 
L.  W.  Wickhaniy  contra. 

KiNKADE,  J. 

The  city  brought  an  action  in  the  justice  court  to  recover  the 
sum  of  $70,  being  the  amount  of  certain  fees  paid  by  the  city  to 
the  clerk  of  the  council  for  serving  improvement  notices.  The 
petition  is  based  upon  a  report  filed  by  the  bureau  of  inspection 
and  supervision  of  public  offices,  with  the  state  auditor.  It 
sets  forth  the  portion  of  the  report  so  filed  showing  amounts  due 
that  aggregate  the  amount  claimed  in  the  petition.  In  this  re- 
port set  out  in  the  petition  is  found  the  statement  that  **The 
records  of  the  council  do  not  show  that  council  ever  fixed  any 
compensation  for  serving  notices,  and  in  the  absence  of  an  ordi- 
nance or  resolution  passed  by  the  council  under  Section  4214, 
6.  C,  fixing  the  compensation,  the  mere  fact  that  appropriations 
have  been  made  does  not  comply  with  the  requirements  of  the 
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law  as  provided  by  said  section."  A  demurrer  was  filed  to  this 
petition,  which  was  overruled,  after  which  an  answer  was  filed 
by  the  defendant,  admitting  that  the  plaintiff  is  a  municipal 
corporation,  and  that  the  defendant  during  the  time  covered 
in  the  petition  was  the  duly  elected,  qualified  and  acting  clerk 
of  the  city  of  Norwalk,  and  denying  all  other  allegations.  On 
the  trial  of  the  case,  over  objection  of  counsel  for  the  defendant, 
the  report  of  the  bureau  of  accounts  was  offered  in  evidence,  and 
thereupon  the  auditor  of  the  city  was  called  and  examined  as  a 
witness,  whereupon  the  plaintiff  rested  its  case.  On  motion  of 
the  defendant  the  court  directed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant.  This  action  of  the  court  is  assigned  as 
error.  The  case  has  been  very  fully  presented  on  both  sides  by 
briefs. 

We  find  no  statement  in  the  bill  of  exceptions  that  the  bill  con- 
tains all  the  evidence.  The  statement  at  the  beginning  of  the  bill 
is  as  follows :  * '  The  plaintiff  to  maintain  the  issues  on  its  part 
to  be  maintained  called  the  following  witness  and  offered  the 
following  testimony,  all  of  which  is  hereinafter  fully  set  out." 
It  will  be  observed  that  this  statement  only  goes  to  the  length  of 
Slating  that  the  bill  contains  the  testimony  that  the  bill  contains. 
It  does  not  say  that  it  contains  all  the  testimony  that  was  offered 
at  the  trial.  It  would  have  been  quite  evident  without  a  state- 
ment at  all,  that  the  bill  contains  what  it  does  contain,  and  that 
is  all  that  is  said  by  the  statement  quoted.  It  has  been  several 
times  held  by  this  court  that  the  use  of  the  w^ord  ** testimony" 
in  this  connection  is  not  sufficient.  The  word  *' testimony"  has 
reference  to  the  oral  testimony  of  witnesses  on  the  stand.  The 
word  ''evidence"  is  of  much  broader  significance  and  includes 
the  testimony  of  witnesses  and  all  other  evidence  in  whatever 
form  offered  in  the  case.  This  statement  in  the  bill  would  be 
quite  insufficient  if  it  said  that  it  contained  all  the  testimony, 
which  it  does  not.  It  is  more  insufficient  in  failing  to  state,  as  it 
does,  that  it  contains  all  the  evidence.  This  being  the  state  of 
the  record,  we  might  content  ourselves  with  affirming  the  judg- 
ment on  the  authority  of  Begdn  v.  McHugh,  78  Ohio  St.,  326, 
which  squarely  holds  that  a  reviewing  court  can  not  reverse  a 
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judgment  *  entered  upon  a  verdict  directed  by  the  trial  court, 
unless  there  is  brought  to  the  reviewing  court  all  the  eviflence 
upon  which  such  directed  verdict  was  returned  and  judgment 
entered.  Manifestly  this  decision  was  based  upon  the  fact  that 
every  presumption  of  reguarity  and  validity  attends  the  judg- 
ment of  the  trial  court  and  the  burden  is  carried  by  the  plaintiff 
in  error  to  show  that  the  judgment  is  erroneous.  If  there  may 
have  been  before  the  trial  court  such  evidence  as  entirely  justi- 
fied the  court  in  directing  a  verdict  for  the  defendant,  the  re- 
viewing court  must  presume,  in  the  absence  of  a  bill  containing 
all  the  evidence,  that  such  evidence  was  before  the  trial  court. 

We  think,  however,  it  is  not  necessary  to  rest  the  decision  in 
this  case  upon  the  ground  mentioned,  alone.  This  was  an  action 
on  the  part  of  the  city  to  recover  money  that  had  been  paid  to 
the  clerk  of  the  council  for  the  serving  of  notices  and  the  pay- 
ments were  made  by  the  city  treasurer  upon  warrants  issued  by 
the  city  auditor.  It  is  said  that  the  petition  makes  a  prima  facie 
showing  that  the  council  had  not,  prior  to  the  time  of  the  pay- 
ment, passed  an  ordinance  or  adopted  a  resolution  fixing  the 
compensation  to  be  paid  to  the  clerk  of  the  council  for  the  serv- 
ing of  the  notices  in  question,  and  that  consequently  the 
payment  of  compensation  for  the  service  mentioned  was  unau- 
thorized by  law.  It  is  not  stated  in  the  petition,  nor  claimed 
in  the  brief,  that  the  service  was  not  performed,  or  that  the 
amounts  paid  therefor  were  unreasonable,  or  that  any  fraud  or 
bad  faith  was  indulged  in  either  by  the  auditor  in  issuing  the 
warrant,  or  the  treasurer  in  paying  the  same,  or  the  clerk  of 
the  council  in  receiving  the  money  upon  the  warrant.  The  sum 
total  of  the  claim  on  the  part  of  the  plaintiff,  even  giving  the 
language  used  the  fullest  scope  that  can  be  be  claimed  for  it,  Ls 
that  the  council  had  not,  prior  to  the  time  of  the  payment,  fixed 
l;y  either  ordinance  or  resolution  the  compensation  to  be  paid. 
The  fact  is  that  the  report  of  the  bureau  of  supervision  does  not 
quite  state  this,  but  only  states  that  the  record  fails  to  show 
any  ordinance  or  resolution  fixing  the  compensation;  but,  even 
conceding  the  language  to  have  the  scope  that  I  have  mentioned, 
the  petition  falls  very  far  short  of  stating  as  a  fact,  even  when 
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aided  by  the  provisions  of  Section  286-1,  G.  C,  that  the  council 
did  not  in  fact  authorize  the  payment  of  this  amount  to  the  clerk 
of  the  council  prior  to  the  drawing  of  the  warrant  by  the  auditor 
and  the  making  of  the  payment  by  the  treasurer  pursuant  to  the 
warrant.  The  fact  of  the  performance  of  the  service  and  the 
jiayment  being  admitted,  and  there  being  no  charge  of  bad  faith 
or  fraud,  the  situation  is  at  once  attended  by  the  presumption 
that  the  public  officials,  the  auditor  and  the  treasurer,  discharged 
their  duties  in  a  legal  way  and  paid  put  the  money  of  the  city 
only  after  having  received  authority  of  the  council  so  to  do.  It 
is  not  claimed  by  counsel  for  plaintiff  that  the  city  might  not 
have  legally  paid  the  amounts  in  question  to  the  clerk  of  the 
council  for  the  service  performed,  had  the  city  seen  fit  to  fix  in 
advance  the  amount  of  this  compensation  by  ordinance  or  reso- 
lution of  the  council.  We  think  the  case  falls  squarely  within 
the  decision  of  the  Supreme  Court  in  State  v.  Fronizer,  77  Ohio 
St.,  7. 

The  record  clearly  shows  that  the  city  has  paid  nothing  but 
what  it  should  have  paid,  and  the  defendant  has  received  nothing 
but  that  which  he  was  entitled  to  receive  from  the  city,  and, 
therefore,  the  verdict  and  judgment  of  the  court  of  common 
pleas  accomplished  substantial  justice  and  the  judgment  will  be 
affirmed. 

Richards,  J.,  and  Chittenden,  J.,  concur. 
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AS  TO  UAMUTY  FOR  INJURIES  SUSTAINED  BY  A 

VOLUNTEER. 

Circuit  Court  of  Lucas  County, 

General  Railway  Signal  Co.  v.  E.  Valois,  Administbatob  op 

THE  Estate  op  Vincent  Toda, 

Decided,  June  12,  1909. 

Volunt€er--'Mea8ure  of  Duty  as  to  Safety — Owing  to  a  Volunteer  hy 
One  Calling  for  His  Assistance — Assumption  of  Risk — Negligence  of 
the  Master  or  of  His  Servants — No  Contract  Relation — Motive  of 
Volunteer — Must  Take  the  Situc^tion  as  He  Finds  it — Ordinary  Care 
in  Furnishing  Appliances  Which  Are  Reasonably  Safe — Charge  of 
Court. 

One  who  calls  for  and  procures  the  gratuitous  assistance  of  a  volunteer 
does  not  owe  him  the  duty  of  exercising  ordinary  care  in  the 
furnishing  of  proper  tools  or  a  safe  place  to  work;  but  where  the 
volunteer  is  serving  a  purpose  of  his  own  or  of  his  master  in  com- 
plying with  the  request  for  help,  he  is  entitled  to  the  ^exercise  of 
ordinary  care  on  the  part  of  the  one  calling  him  or  his  servants. 

Smith  i&  Baker,  for  plaintiff  in  error. 
Stephen  Brophy,  contra. 

Kjnkade,  J. 

In  this  case,  in  which  there  was  a  judgment  for  the  plaintiff 
in  the  court  of  common  pleas,  the  plaintiff  in  error  assigned  for 
consideration  a  large  number  of  errors,  and  passing  for  the  pres- 
ent the  errors  assigned  with  reference  to  the  admitting  of  testi- 
mony,  we  take  up  the  errors  to  which  our  attention  is  called 
in  the  request  to  charge,  given  before  argument,  and  in  the 
general  charge  of  the  court.  And  I  may  say  at  this  time  that 
this  is  a  case  to  which  we  have  given  a  great  deal  of  attention. 
We  were  cited  to  the  case,  by  the  defendant  in  error,  of  Railway 
Company  v.  Marsh,  a  decision  of  our  own  Supreme  Court,  63 
0.  S.,  page  236,  and  it  may  be  said  that  the  record  in  the  case 
at  bar  justifies  the  most  careful  study  of  the  case  of  Railway 
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Company  v.  Marsh.  There  are  many  cases  similar  to  this  from 
other  states  that  we  have  also  examined  in  connection  with  our 
careful  reading  of  the  Marsh  case.  Taking  up  the  errors  as  I 
have  mentioned  in  the  request  to  charge,  plaintiff  asked  and  had 
given  before  argument  requests  Nos.  3,  1,  6  and  2,  and  exception 
was  taken  to  the  giving  of  3,  1,  6  and  4,  as  appears  by  the  bill 
of  exceptions,  which  leaves  No.  2  as  unexcepted  to  although  it 
was  argued  here  as'incorrect ;  and  it  is  finally  stated  on  the  rec- 
cords  that  the  defendant  excepts  to  3,  1,  6  and  4  instead  of  3, 1,  6 
and  2.  It  seems  that  throughout  this  case  the  court  treated  the 
case  as  if  the  railway  signal  company  owed  to  Vincent  Toda  every 
duty  that  it  owed  one  of  its  employees,  and  even  more  in  one 
sense,  for  the  court  held,  and  the  Marsh  case  justifies  the  holding, 
that  the  railway  signal  company  could  not  escape  liability  if 
the  negligence  from  which  the  injury  arose  was  the  negligence 
of  one  of  its  employees,  who  would  have  been  a  fellow-servant 
had  Toda  been  in  its  employ.  But  aside  from  this,  the  court  states 
the  law  as  fully  as  it  could  be  stated  if  Toda  had  been  in  the 
signal  company 's  employ,  in  this  No.  3,  which  reads  as  follows : 

**3.  If  the  jury  finds  from  the  evidence  that  the  decedent, 
Vincent  Toda,  was  in  the  employ  of  the  Toledo  Railways  &  Light 
Company  upon  April  10,  1907,  and  was  directed  by  said  com- 
pany or  its  agents  in  charge  of  said  Toda  to  assist  in  preparing 
and  placing  concrete  at  the  base  of  a  pole  which  the  defendant 
had  undertaken  to  erect  for  said  Railways  &  Light  Company,  and 
should  you  further  find  that  there  was  a  foreman  of  the  General 
Railway  Signal  Co.,  the  defendant  herein,  in  charge  of  and  carry- 
ing on  said  work  for  the  defendant,  and  that  said  foreman  had 
authority  to  employ  servants,  and  said  forejnan  requested  said 
Toda  to  assist  in  raising  said  pole,  and  if  such  assistance  was  ap- 
parently necessary,  or  if  there  was  an  actual  necessity  for  him 
to  assist  in  raising  said  pole,  and  if  you  further  find  that  in  re- 
sponse to  said  request  said  Toda  did  assist  in  so  doing,  and  was 
thereby  furthering  or  expediting  the  work  of  the  Toledo  Rail- 
ways &  Light  Company,  and  in  so  assisting  was  injured  by  the 
carelessness  or  negligence  of  the  foreman  of  the  General  Railway 
Signal  Co.,  or  any  of  defendant's  servants  engaged  in  raising 
said  pole,  which  proximately  caused  his  death,  then  3'ou  are  in- 
structed that  the  said  Toda  did  not  assume  the  risk  of  any  neg- 
ligence on  the  part  of  the  servants  of  the  defendant  company,  if 
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there  was  negligence,  and  did  not  assume  the  risk  of  said  work 
being  done  with  appliances  that  were  not  suited  to  doing  said 
work,  should  you  find  that  said  appliances  were  not  suitable  to 
carrying  on  said  work,  unless  decedent  Toda  knew  that  said  ap- 
pliances were  not  suitable  to  carrying  on  said  work,  or  knew  of 
the  negligence  of  the  foreman  and  servants  of  the  defendant." 


We  think  this  request  as  given  is  faulty  in  this  regard,  that 
it  does  not  state,  in  addition  to  stating  that  Toda  did  not  know, 
that  Toda  would  not  have  known  of  the  existence  of  these  things 
by  the  exercise  of  ordinary  care,  and  we  think  it  is  further  faulty 
in  this  regard,  that  it  charges  the  employer  with  the  duty  of 
seeing  and  knowing  that  the  appliances  with  which  Toda  was  in- 
vited to  work  were  in  an  ordinarily  safe  condition  for  him  to 
work  with.  It  charges  him  with  that  duty,  and  we  think  he  does 
not  hold  that  duty,  and  that  in  that  regard  the  charge  is  de- 
fective. 

Request  No.  1  (which  follows)  reads  very  much  as  the  other 
request  and  I  will  not  repeat  it  down  to  a  given  point,  taking 
it  up  where  he  says  that : 

**If  there  was  an  actual  necessity  for  him  to  assist  in  raising 
said  pole,  and  if  you  further  find  that  in  response  to  said  re- 
quest, said  Toda  did  assist  in  so  doing  and  was  thereby  furthering 
and  expediting  the  work  of  said  Railways  &  Light  Company,  and 
in  so  assisting  was  injured  by  the  carelessness  or  negligence  of 
the  foreman  of  General  Railway  Signal  Company  or  any  of 
defendant's  servants  engaged  in  raising  said  pole,  which  prox- 
imately caused  his  death  without  fault  on  his  part,  ^nd  that  de- 
cedent did  not  assume  the  risk,  then  you  are  instructed  that  the 
defendant  is  liable  in  this  action  for  any  and  all  pecuniary 
damages  which  you  find  the  decedent's  wife  and  children  have 
suffered  by  reason  of  his  death.'' 

We  think  this  request  is  faulty  in  this  regard,  that  it  makes 
the  railway  signal  company  liable  if  there  was  any  negligence, 
regardless  of  its  degree,  on  the  part  of  those  assisting  the  fore- 
man. The  language  is,  *'Was  injured  by  the  carelessness  or 
negligence  of  the  foreman  of  the  General  Railway  Signal  Com- 
pany or  any  of  defendant's  servants  engaged  in  raising  said 
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pole.'*  This  request  would  cover  as  it  stands  the  slightest  negli- 
gence. The  parties  might  be  exercising  ordinary  care  in  the 
fullest  extent  that  the  situation  demanded  and  still  be  liable 
because  they  were  guilty  of  some  slight  negligence. 

My  attention  is  called  to  a  fact  by  Judge  Wildman  that  had 
escaped  me  for  the  moment,  that  this  is  a  request  given  before 
argument,  and  up  to  this  time  the  court  had  not  defined  ordinary 
care  or  negligence.  And  this  request  we  think  is  faulty  in  an- 
other regard,  in  that  it  submits  to  the  jury  the  question  of 
whether  Toda  did  or  did  not  assume  the  risk.  If  the  facts  are 
admitted,  it  is  a  question  of  law  whether  he  assumed  the  risk, 
and  if  the  facts  are  not  admitted,  it  is  for  the  jury  to  find  the 
facts  under  proper  instructions  from  the  court.  It  is  not  for  the 
jury  to  determine  whether  he  did  or  did  not  assume  the  risk. 

We  think  that  request  No.  6,  that  was  excepted  to,  might  be 
in  better  form  than  it  is,  but  we  are  not  disposed  to  hold  that  re- 
quest No.  6  constitutes  prejudicial  error  in  this  case. 

Passing  now  to  the  general  charge,  there  was  an  exception  to 
the  language  used  by  the  court  on  page  93,  as  follows: 

*'If  the  deceased,  Toda,  sustained  the  injuries  which  later 
caused  his  death  by  reason  of  the  failure  of  the  defendant,  Gen- 
eral Railway  Signal  Company,  to  exercise  ordinary  care  in  the 
furnishing  of  machinery  or  appliances  for  the  erection  of  the 
pole,  or  if  its  servants  failed  to  exercise  ordinary  care  in  the 
operation  of  raising  the  pole  at  the  time  Toda  was  hurt,  and  he 
himself  was  exercising  ordinary  care  upon  his  part  to  avoid  in- 
jury at  the  time  that  he  was  injured,  the  plaintiff,  the  administra- 
tor of  Toda,  is  entitled  to  recover  in  this  action." 

This  presents  perhaps  clearer  than  any  other  portion  of  the 
charge,  the  question  as  to  the  right  of  a  volunteer,  who  is  not, 
strictly  speaking,  a  volunteer,  because  he  has  some  purpose  of 
his  own  to  serve,  as  mentioned  in  the  Marsh  case,  to  have  the 
master  exercise  ordinary  care  to  furnish  him  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances  with  which  to  work, 
f.nd  holds  the  master  liable  whether  he  knows  the  appliances  are 
defective  or  not,  in  case  they  turn  out  to  be  defective.  We  think 
this  portion  of  the  charge  is  erroneous  in  this  regard.  We  think 
a  correct  statement  of  the  rule  might  be  as  follows: 
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**One  who  calls  for  and  procures  the  services  of  a  volunteer, 
gratuitously,  does  not  owe  him  the  duty  to  exercise  ordinary 
care  in  furnishing  a  reasonably  safe  place  or  safe  tools.  •  •  • 
The  duty  in  this  respect  is  not  the  same  as  that  of  an  employer 
to  a  servant.  The  volunteer  is  under  no  obligation  to  render 
the  services  solicited ;  he  has  no  contract  relation  at  all  with  the 
party  who  calls  him,  and  he  may  serve  or  not  serve  as  he  pleases. 
In  case  a  volunteer  is  serving  a  purpose  of  his  own  or  his  master 
in  compljdng  with  the  requests,  then  he  is  entitled  to  the  exercise 
of  ordinary  care  on  the  part  of  the  party  calling  him,  and  also 
on  the  part  of  the  servants  of  the  party  calling  him,  in  anything 
they  may  do  in  connection  with  the  voluntary  service." 

We  have  examined  a  great  many  cases  on  this  subject.  It  has 
given  us  no  little  concern,  and  we  have  been  aided  very  materi- 
ally by  the  briefs  that  have  been  furnished  by  the  counsel  in  this 
case.  The  brief  of  counsel  for  defendajit-  in  error  is  especially 
helpful  in  the  examination  of  this  case,  and  after  examining  a 
very  large  number  of  authorities  we  are  satisfied  that  a  volunteer, 
even  though  having  some  purpose  of  his  own  to  serve,  as  the  boy 
lighting  the  lamp  had  in  the  IVfttrsh  case,  receiving  pay  from  the 
agent,  still  he  must  take  the  situation  as  it  is,  as  he  finds  it.  We 
see  no  reason  why  a  man  may  not  ask  a  volunteer  to  aid  him  in 
something  that  is  in  itself  unquestionably  hazardous,  and  it  may 
be  that  in  aiding  him  the  volunteer  is  serving  some  purpose  of 
his  own,  and  it  certainly  can  not  be  the  law  that  the  moment  the 
volunteer  steps  to  the  aid  of  the  man  who  calls  him,  a  duty 
springs  into  being  to  make  the  situation  which  is  obviously  sur- 
rounded by  danger  reasonably  safe  for  the  volunteer  to  act  in. 
A  man  may  be  called  by  another  to  aid  him,  if  he  sees  fit,  in  stop- 
ping a  runaway  horse,  as  dangerous  an  occupation  as  he  could 
be  engaged  in,  probably,  and  the  man  who  aids  him  may  have 
some  purpose  of  his  own  in  aiding  him,  but  because  he  volunteers 
it  is  not  the  law  that  the  man  who  asks  him  must  immediately 
put  the  thing  in  a  safe  position  for  the  volunteer  to  act,  because 
it  may  not  be  possible  to  do  so.  It  is  very  dangerous  throughout, 
and  bound  to  be  dangerous,  and  the  volunteer  must  assume  it  to 
that  extent.  It  is  a  peculiar  doctrine  that  a  volunteer  can  hold 
liable  one  whose  servant  asks  him  to  come,  merely  because  he  is 
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receiving  some  pay  for  coining  from  some  servant  of  the  man  who 
called  him,  without  the  knowledge  of  the  real  employer  himself, 
but  that  is  the  holding  in  the  Marsh  case,  and  it  is  very  clearly 
stated,  and,  as  I  have  said  before,  we  have  considered  this  Marsh 
case  with  great  care. 

The  next  point  in  the  charge  to  which  exception  is  taken  is 
found  on  p&ge  94,  and  we  think  this  is  one  of  the  serious  things 
in  this  case.    The  language  is: 

'*It  was  the  duty  of  the  Railway  Signal  Co.,  in  the  first  in- 
stance, to  adopt  and  furnish  such  machinery  and  appliances  for 
the  erection  of  the  poles  as  would  be  reasonably  safe  for  the 
carrying  on  of  the  work.  They  are  not  guarantors  of  the  safety 
of  Toda,  and  were  not  required  to  furnish  the  latest  or  most  im- 
proved appliances  for  the  purpose,  but  were  required  to  furnish 
such  appliances  as  an  ordinarily  prudent  person  would  custom- 
arily employ  in  a  like  onterprise.  It  was  also  the  duty  of  the 
company,  after  having  adopted  such  appliances,  if  you  find  that 
it  did  so,  to  so  use  the  appliances  adopted  by  it  through  its  ser- 
vants and  employees  as  to  make  reasonably  safe  the  performance 
of  the  work  of  erecting  the  pole  by  those  engaged  therein,  and 
not  to  expose  them  to  any  greater  danger  while  engaged  in  the 
work  than  the  nature  of  the  work  itself  would  ordinarily  in- 
volve, and  which  was  necessarily  incident  to  the  performance  of 
such  work  in  an  ordinarily  prudent  manner." 

The  first  thing  that  we  note  is  wrong  with  this  language  is 
that  it  is  squarely  at  variance  with  a  very  recent  decision  of  the 
Supreme  Court,  to  the  effect  that  the  duty  of  a  master  is  not 
to  make  the  place  reasonably  safe  for  the  servants,  or  to  furnish 
appliances  that  are  reasonably  safe  for  his  use,  but  it  is  to 
exercise  ordinary  care  to  make  the  place  reasonably  safe  and  to 
furnish  appliances  reasonably  safe.  That  is  the  duty  relative  to 
employees,  and  we  can  not  see  why  the  duty  should  be  any  higher 
relative  to  a  volunteer,  who  may  or  may  not  come  as  he  sees  fit. 
We  think  this  portion  of  the  charge  is  clearly  erroneous.  And 
on  account  of  the  errors  in  the  charge  to  which  we  have  called 
attention,  we  think  this  case  must  be  reversed. 

One  request  was  tendered  by  the  defendant  in  error  that  the 
court  under  the  testimony  should  instruct  the  jury  to  return  a 
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verdict  fgr  the  defendant.  After  a  full  consideration  of  all  of 
the  cases,  we  are  inclined  to  say  that  were  it  not  for  the  case  of 
Railway  Company  v.  Marsh,  we  would  be  disposed  to  hold  that 
it  would  have  been  the  duty  of  the  court  to  have  so  directed,  but 
of  course  the  court  could  not  direct  under  the  evidence  in  this 
case  with  the  Marsh  decision  standing  as  it  does. 

This  brings  us  now  to  the  errors  that  our  attention  has  been 
called  to  relative  to  the  admission  of  evidence,  and  they  relate  to 
evidence  concerning  the  number  of  men  necessary  to  erect  the 
pole,  and  what  was  proper  to  be  done,  and  expert,  evidence  on 
this  subject,  etc.  There  was  a  general  objection  put  in,  with  the 
consent  of  the  court,  to  all  this  class  of  evidence,  and  an  exception 
taken  to  its  admission.  The  plaintiff  in  the  action  below  sought 
to  prove  that  the  method  by  which  this  work  was  done  waa  not 
correct,  and  to  prove  by  expert  testimony  that  it  was  not  correct, 
and  to  prove  that  the  number  of  men  were  not  sufficient.  We 
agree  with  the  contention  in  the  argument  here  of  counsel  for 
plaintiff  in  error  that  the  number  of  men  employed  in  this  situa- 
tion seems  to  have  had  nothing  to  do  with  the  case  at  aU.  There 
wfere  men  enough  employed  to  raise  the  pole ;  otherwise  it  never 
could  have  been  raised.  After  the  pole  was  raised  a  prop  was 
placed  under  it,  any  one  who  reads  this  record  will  at  once  dis- 
cover that  the  cause  of  the  accident  here  was  the  improper  plac- 
ing of  the  prop  by  one,  perhaps,  who  would  have  been  a  fellow- 
servant  of  Toda  had  Toda  been  in  the  employ  of  the  railway 
signal  company.  But  the  difficulty  is  that  Toda  was  not  in  the 
employ  of  the  railway  signal  company.  We  will  say  this  con- 
cerning all  of  this  evidence  that  was  admitted  touching  this  fea- 
ture of  the  case,  that  it  is  our  opinion  that  this  class  of  evidence 
should  have  been  excluded.  For  the  errors  that  I  have  mentioned 
the  judgment  of  the  court  of  common  pleas  will  have  to  be 
reversed. 

Mr.  Brophy  :      Is  there  an  assumption  of  risk  in  this  case  ? 

KiNKADE,  J. :  We  will  answer  that  this  way,  that  the  volun- 
teer, Toda,  did  not  assume  the  risk  of  the  negligence  of  the  man 
who  called  him  or  his  assistants  or  his  employees,  the  active  neg- 
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ligence  of  the  men.  We  think  he  did  assume  the  risk  that  isin- 
eident  to  the  appliances  with  which  he  worked.  We  think  the 
Marsh  case  protects  him  against  the  negligence  of  the  man  call- 
ing him  and  against  the  negligence  of  the  servants  of  the  man 
calling  him  in  their  active  participation  in  the  work  to  assist  in 
the  doing  of  which  he  was  called. 

■ 

Wnj)MAN,  J.: 

He  did  not  assume  the  risk  in  the  sense  that  a  person  assumes 
it  by  a  contract  of  employment  between  master  and  servant,  but 
assumed  it  something  in  the  same  sense  that  a  person  walking 
over  a  defective  sidewalk  assumes  the  risk,  if  he  knows  the 
danger  or  ought  to  see  it  or  ought  to  know  it  by  the  exercise 
of  ordinary  care.    It  does  not  grow  out  of  contract. 


PROSECUTION  FOR  FORGERY  OF  A  CHECK. 

Court  of  Appeals  for  Licking  County. 

BuBT  Cochran  v.  State  op  Ohio. 

Decided,  October  Term,  1915. 

Criminal  Law — Failure  to  Produce  Forged  Instrument  at  Trial  of  the 
One  Accused  of  the  Forgery — Must  he  Satisfactorily  Explained^ 
Confession  by  the  Defendant  Must  he  Shown  to  Relate  to  the  Par- 
ticular Offense  Charged. 

1.  In  a  prosecution  for  forgery,  in  which  a  denial  has  been  entered,  the 

defendant  is  entitled  to  have  the  alleged  forged  instrument  pro- 
duced or  its  non-production  satisfactorily  accounted  for  before  sec- 
ondary evidence  as  to  its  contents  is  admissible,  and  a  mere  state- 
ment by  the  prosecuting  attorney  to  the  effect  that  he  did  not  have 
nor  had  he  seen  the  instrument  to  which  the  indictment  refers, 
either  before  or  since  the  sitting  of  the  grand  Jury  which  returned 
the  indictment  is  not  a  sufficient  explanation  of  the  reason  for  its 
non-production  at  the  trial. 

2.  Statements  made  by  the  defendant  in  the  nature  of  a  confession  are 

insufficient  upon  which  to  base  a  conviction  of  forgery,  where  it 
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does  not  appear  that  the  so^alled  confession  was  an  admission  of 
the  forgery  by  the  defendant  to  the  particular  instrument  upon 
which  the  Indictment  is  based. 

James  F,  Lingafelter,  for  plaintiff  in  error. 
J,  W.  Horner,  Prosecuting  Attorney,  contra. 

Shields^  J. 

Error  was  prosecuted  herein  to  reverse  the  judgment  of  the 
Court  of  Common  Pleas  of  Licking  County. 

One  of  the  errors  complained  of  is  that  the  state,  having  con- 
ceded the  loss  of  the  alleged  forged  check  before  the  sitting  of 
the  grand  jury  finding  the  indictment  herein  and  before  the 
trial  of  the  plaintiff  in  error  upon  said  indictment,  failed  to 
allege  that  said  check  was  lost  or  destroyed  and  that  upon  said 
trial  no  proper  proof  was  given  of  its  loss  or  destruction  to  au- 
thorize the  state  to  introduce  the  contents  thereof. 

Under  an  examination  of  the  bill  of  exceptions  we  are  of  the 
opinion  that  no  such  proper  proof  was  introduced  of  the  loss  or 
destruction  of  the  alleged  forged  check  as  to  admit  of  proof  of 
its  contents.  True,  the  prosecuting  attorney  said  in  answer  to 
an  inquiry  made  by  the  court  that  he  did  not  have  nor  had  he 
seen  said  check  before  or  since  the  sitting  of  said  grand  jury. 
This  was  simply  a  statement  made  by  the  prosecuting  attorney. 

Courts  have  uniformly  held  that  on  the  trial  of  a  person  for 
a  forgery  the  instrument  alleged  to  have  been  forged  must  be 
produced  on  the  trial  or  its  non-production  must  be  satisfactorily 
accounted  for  before  secondary  evidence  of  its  contents  is  ad- 
missible. Here  the  forgery  was  denied  by  the  plaintiff  in  error 
when  on  the  witness  stand ;  and  in  a  criminal  case  involving  the 
liberty  of  a  person  we  think  it  is  not  too  much  to  say  that  the 
accused  is  entitled  to  have  the  forged  instrument  produced,  or 
its  non-production  properly  and  legally  explained. 

In  this  connection  it  might  be  stated  that  while  the  record 
shows  that  the  plaintiff  in  error  made  statements  after  his  arrest 
in  the  nature  of  confessions,  still  it  does  not  satisfactorily  appear 
that  such  alleged  confessions  related  to  this  identical  check,  nor 
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does  it  appear  that  any  diligence  was  used  in  searching  for  and 
producing  said  check.  It  may  be  that  the  witness,  Parlet,  had 
in  mind,  and  possibly  did  have  the  check  in  question  at  the  time 
of  his  conversation  with  the  plaintiff  in  error,  but  the  answers  to 
the  inquiries  made  by  him  of  the  plaintiff  in  error  do  not  contain 
an  admission  of  the  signing  of  Parlet's  signature  to  this  check. 
Under  this  state  of  the  record  we  think  the  court  below  erred  in 
overruling  the  objection  of  the  plaintiff  in  error  in  permitting 
secondary  evidence  of  the  contents  of  said  check  to  be  given  to 
the  jury  and  also  in  overruling  the  motion  of  the  plaintiff  in  er- 
ror to  withdraw  said  evidence  from  the  jury  after  given. 

As  to  the  action  of  the  court  below  in  overruling  the  motion 
of  the  defendant  below  to  quash  said  indictment,  and  in  over- 
ruling said  demurrer  to  said  indictment,  we  find  no  error  in 
the  action  of  said  court,  but  for  the  error  hereinbefore  referred 
to  this  cause  will  be  reversed  and  said  cause  remanded  for  fur 
ther  proceedings. 

Powell,  J.,  and  Houck,  J.,  concur. 


COURT  OF  APPEALS.  438 


1916  ]  ABhland  Cdnnty. 


FAILURE  TO  ACT  UPON  SEEING  POSSIBLE  DANCER. 

Court  of  Appeals  for  Aahland  County. 

The  Baltimore  &  Ohio  Railroad  Company  v.  Qeorge  E.  Koons, 
AS  Administrator  op  the  Estate  of  Will  A.  Koons, 

Deceased.* 

Decided,  January  Term,  1914. 

Vegligence — Question  of,  hy  the  Driver  of  a  Team  at  a  Railtoay  Cross- 
inff — Special  Finding  by  Jury  Held  Not- Inconsistent  with  General 
Verdict. 

L  special  finding  by  the  Jury  that  the  decedent  could  have  seen  as  far 
as  a  point  named  by  them  in  the  direction  from  which  the  loco- 
motive which  struck  and  killed  him  was  approaching,  is  not  equiv- 
alent to  a  finding  of  contributory  negligence  or  inconsistent  with 
a  general  verdict  in  fftvor  of  the  administrator,  inasmuch  as  he 
may  have  looked  but  been  misled  as  to  the  speed  of  the  locomotive 
or  the  absence  of  danger  signals  upon  which  he  had  a  right  to 
rely  and  thus  been  led  to  believe  he  could  cross  the  track  in  safety. 

Arrel,  Wilson,  llwrrington  &  DeFord  and  C.  P.  Winhigler,  for 
plaintiff  in  error. 
E.  M.  Palmer  and  L.  J.  Myers,  contra. 

Shields,  J. 

In  this  proceeding  a  reversal  is  sought  of  the  judgment  ren- 
dered by  the  Court  of  Common  Pleas  of  Ashland  County,  Ohio, 
upon  a  verdict  for  the  defendant  in  error  in  an  action  for  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  one 
Will  A.  Koons  at  a  public  highway  crossing  in  the  village  of 
Sullivan  in  said  county,  which  said  injuries  so  received  by  him 
resulted  in  his  death,  and  which  were  caused  by  the  alleged 
neglect  of  the  plaintiff  in  error. 

In  his  second  amended  petition  in  the  court  below,  it  was 
alleged  by  the  plaintiff  that  on  the  23d  day  of  January,  1908, 

^Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its  record 
in  this  case  overruled  by  the  Supreme  Court,  June  2, 1914. 
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the  defendant  company  maintained  three  tracks  that  crossed 
a  public  highway  in  said  village,  one  of  which  was  used  as  a 
main  line,  one  a  side-track  and  the  other  a  spur  track,  all  pas- 
sing over  said  highway  east  and  west,  and  which  highway  was 
a  much  traveled  thoroughfare  running  north  and  south  through 
said  village,  that  on  said  date  the  defendant  company  main- 
tained a  depot  building  located  a  few  rods  east  of  said  cross- 
ing, and  a  water  tank  and  watering  station  east  of  and  close  to 
said  depot;  that  on  said  date  the  said  Will  A.  Koons  was  driv- 
ing with  a  team  of  horses  and  wagon  along  said  public  highway 
approaching  said  crossing  from  the  north;  that  at  the  point 
where  said  highway  crossed  said  tracks  the  view  to  the  east  side 
of  said  highway  was  obstructed  by  box  cars  standing  on  said  spur 
track,  and  by  other  obstructions  on  defendant's  right-of-way 
on  the  north  side  of  said  tracks,  east  of  said  crossing,  all  of 
which  was  well  known  to  the  defendant;  that  at  the  time  said 
Koons  approached  said  crossing  the  weather  was  dark  aud 
cloudy,  the  wind  was  blowing  hard  from  the  northwest  and 
snow  was  falling  in  large  quantities  and  blown  in  gusts  by  the 
wind,  all  of  which  tended  to  obstruct  his  view  as  he  approached 
said  crossing;  that  as  he  drove  toward  and  upon  said  crossing 
not  knowing  of  the  approach  of  any  train,  the  defendant  ran 
one  of  its  locomotives  with  a  car  attached  thereto  upon  and 
over  said  main  track  at  a  very  high  and  dangerous  rate  of  speed, 
omitting  to  give  any  signals  by  bell  or  whistle  or  otherwise  of 
the  approach  of  said  locomotive  and  car  over  said  crossing,  and 
failed  to  maintain  a  headlight  on  said  locomotive  or  other  light 
or  signal  to  indicate  its  approach,  and  as  the  said  Koons  drove 
on  to  said  crossing,  without  fault  or  neglect  on  his  part,  the  de- 
fendant carelessly  and  negligently  ran  said  locomotive  against 
him  and  his  wagon  and  violently  struck  and  killed  him  and 
demolished  his  wagon;  that  the  defendant  failed  to  take  any 
precautions  whatever  for  the  safety  of  said  Koons  and  might 
have  avoided  striking  and  killing  him  by  the  exercise  of  ordi- 
nary care.     Damages  in  the  sum  of  $10,000  were  prayed  for. 

In  its  answer  the  defendant  set  up  two  defenses,  one  being 
in  effect  a  general  denial  of  the  negligence  charged,  and  the 
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other  being  a  charge  of  contributory  negligence  upon  the  part 
of  said  Koons. 

The  plaintiff's  reply  contained  a  general  denial  of  the  con- 
tributory negligence  charged. 

A  verdict  of  eight  hundred  dollars  was  awarded  the  plaintiff, 
and  by  a  petition  in  error  filed  the  case  is  brought  before  us 
for  review. 

Said  petition  in  error  contains  numerous  assignments  of  error, 
but  the  plaintiff  in  error  specially  urges  upon  the  attention  of 
this  court  what  is  designated  therein  as  the  ninth  assignment  of 
error,  namely : 

**That  the  general  verdict  returned  by  the  jury  is  clearly 
inconsistent  with  the  special  findings  of  the  jury  and  contrary  to 
the  clear  weight  of  the  evidence  and  the  law  of  the  case." 

• 

It  appears  that  said  cause  was  tried  at  a  former  teirm  of  said 
common  pleas  court  and  the  judgment  of  said  court  was  re- 
versed by  the  circuit  court  and  on  being  taken  to  the  Supreme 
Court  on  error  it  was  by  said  court  remanded  for  a  new  trial, 
which  resulted  as  hereinbefore  indicated.  Upon  the  hearing 
in  this  court  it  was  stated  by  counsel  for  the  plaintiff  in  error 
that  the  evidence  upon  the  last  trial  \mis  substantially  the  same 
as  upon  the  first  trial,  hence  the  finding  made  by  the  circuit 
court  renders  it  unnecessary  to  consider  the  errors  assigned  here 
at  any  length,  except  as  to  the  legal  effect  of  the  special  finding 
of  the  jury. 

At  the  close  of  the  testimony  of  the  plaintiff  below  a  motion 
was  made  that  the  trial  judge  instruct  the  jury  to  return  a 
verdict  for  the  defendant  below  which  was  overruled,  and  said 
motion  was  renewed  at  the  close  of  all  the  testimony  in  the 

« 

case  which  was  likewise  overruled,  and  in  overruling  said  mo- 
tions it  is  contended  that  said  court  erred.  Under  the  evidence 
contained  in  the  bill  of  exceptions,  we  are  of  the  opinion  that 
the  action  of  the  court  below  in  this  respect  was  proper  and 
furnishes  no  ground  of  reversible  error. 

At  the  request  of  the  defendant  below,  said  court  submitted 
to  the  jury  for  answer  two  interrogatories,  to  be  answered  and 
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returned  as  answered,  with  the  general  verdict.     Such  inter- 
rogatories and  answers  were  as  follows: 

First.  **For  what  distance  could  Koons  have  seen  engine  2626 
approaching  the  crossing  from  the  east  if  he  had  exercised  ordi- 
nary care  in  looking  in  that  direction  as  he  drove  from  the 
spur  track  on  to  the  side  track?''  Answer.  ** About  to  the 
car  house.'' 

Second.  **Was  the  crossing  signal  by  a  whistle  given  as  the 
train  approached  the  car  house  from  the  east?"  Answer. 
'^We  think  not." 

The  defendant  below  moved  said  court  for  a  judgment  in 
its  favor  on  the  special  verdict  and  finding  of  the  jury,  notwith- 
standing the  general  verdict,  which  was  overruled,  and  judgment 
was  entered  on  the  general  verdict  returned  by  the  jury.  The 
plaintiff  in  error  contends  that  by  this  special  finding  of  the 
jury  the  said  Koons  was  guilty  of  contributory  negligence  and 
that  the  defendant  in  error  was  thereby  precluded  from  a  re- 
covery in  this  action.  In  other  words,  that  this  finding  of  the 
jury  was  irreconcilably  inconsistent  with  its  general  verdict,  and 
that  therefore  the  latter  can  not  stand  but  must  give  way  to  this 
special*  finding. 

Section  11463,  General  Code,  provides: 

**When  either  party  requests  it,  the  court  shall  instruct  the 
jurors,  if  they  render  a  general  verdict,  specially  to  find  upon 
particular  questions  of  f^ct,  to  be  stated  in  writing,  and  shall 
direct  a  written  finding  thereon.  The  verdict  and  finding  must 
be  entered  on  the  journal  and  filed  with  the  clerk." 

Section  11464,  General  Code,  provides: 

* '  When  a  special  finding  of  facts  is  inconsistent  with  the  gen- 
eral verdict,  the  former  shall  control  the  latter,  and  the  court  may 
give  judgment  accordingly." 

In  Davis  v.  Turner,  69  0.  S.,  101,  it  is  held : 

**To  be  inconsistent  with  the  general  verdict  as  contemplated 
by  Section  5202,  R.  S.,  it  must  appear  that  the  special  findings 
are  irreconcilable,  in  a  legal  sense,  with  the  general  verdict :  and 
to  justify  the  court  in  setting  aside  or  disregarding  the  general 
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verdict  on  the  ground  that  it  is  inconsistent  with  such  special 
lindings,  the  conflict  must  be  clear  and  irreconcilable." 

While  we  have  read  the  bill  of  exceptions  in  this  case  we  do 
not  feel  called  upon  to  enter  upon  a  lengthy  discussion  of  the 
evidence  contained  therein  in  passing  upon  the  question  made, 
namely,  the  legal  effect  of  this  special  finding  of  the  jury  as 
bearing  upon  the  question  of  the  alleged  contributory  negligence 
of  the  deceased. 

Is  the  answer  to  the  first  interrogatory  clearly  and  irreconcil- 
ably in  conflict  with  the  general  verdict?  We  think  it  is  not. 
In  C,  C.  &  C.  R.  R,  Co,  v.  Crawford,  24  0.  S.,  631,  it  is  held 
that: 

*' Ordinary  prudence  requires  that  a  person  in  the  full  en- 
joyment of  the  faculties  of  hearing  and  seeing,  before  attempt- 
ing to  pass  over  a  known  railroad  crossing,  should  use  them  for 
the  purpose  of  discovering  and  avoiding  danger  from  an  ap- 
proaching train;  and  the  omission  to  do  so,  without  a  reason- 
able excuse  therefor,  is  negligence,  and  will  defeat  an  action 
by  such  person  for  an  injury  to  which  such  negligence  con- 
tributed. But  the  omission  to  use  such  precautions,  by  a  per- 
son injured,  will  not  defeat  his  action,  if,  by  due  diligence  in 
their  use,  the  consequence  of  the  defendant's  negligence  would 
not  have  been  avoided.  Nor  will  the  failure  to  use  such  pre- 
cautions be  regarded  as  negligence  on  the  part  of  the  plaintiff, 
if,  under  all  the  circumstances  of  the  case,  a  person  of  ordinary 
care  and  prudence  would  be  justified  in  omitting  to  use  them." 

In  commenting  upon  the  foregoing  decision  the  judge  an- 
nouncing the  opinion  in  the  case  of  3 r action  Company  v.  Bran- 
don, 87  0.  S.,  194,  says: 

**The  effect  of  the  entire  holding  is  that  the  omission  to  look 
is  not  negligence  in  all  cases  and  as  matter  of  law,  and  it  remains 
the  law  of  Ohio  today,  though  there  are  a  number  of  decisions 
of  courts  of  other  states,  notably  Massachusetts,  which  appear 
to  hold  a  more  rigid  rule.  It  is  the  Ohio  rule  respecting  the 
crossing  of  a  steam  road,  and,  for  a  much  stronger  reason,  the 
rule  as  to  crossing  a  street  railway  track. 


a 


Did  the  deceased  look  to  see  if  a  train*  was  approaching  be- 
fore attempting  to  go  upon  and  over  this  crossing?     The  testi- 
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mony  of  several  witnesses  tends  to  show  that  he  did,  that  is, 
he  looked  to  the  east  and  in  the  direction  that  the  train  was 
approaching  before  going  upon  the  main  track.  True  he  may 
not  have  been  able  to  see  for  any  considerable  distance  east  of 
the  crossing  before  reaching  the  main  track  on  account  of  the 
box  cars  standing  on  the  spur  track  as  claimed,  but  that  he  was 
looking  east  as  he  drove  upon  the  main  track  is  evident.  The 
jury  found  that  he  so  looked  and  could  see  the  train  approach- 
ing as  far  east  from  the  crossing  as  the  car  house,  and  it  is 
argued  that  this  finding  shows  such  contributory  negligence 
upon  his  part  as  to  defeat  the  right  of  his  administrator  to  re- 
cover. But  does  the  answer  to  said  interrogatory  clearly  and 
unmistakably  show  that  he  was  guilty  of  contributory  negli- 
gence? While  the  answer  shows  that  the  deceased  could  see 
for  the  distance  mentioned,  it  does  not  state  or  even  imply  that 
he  did  not  look.  Aside  from  the  testimony  referred  to  in  this 
respect,  he  may  have  looked  and  listened  before  attempting 
to  pass  over  the  crossing,  and  the  presumption  is  that  he  did. 

In  the  case  of  Interurban  Railway  &  Terminal  Co.  v.  John 
M,  Hines,  Admr.,  13  C.C.(N.S.),  168-170,  which  was  a  case 
involving  the  alleged  running  of  a  street  car  at  a  street  cross- 
ing resulting  in  the  death  of  decedent,  it  was  held  that : 

'*As  to  whether  or  not  the  decedent  stopped,  looked  and  lis- 
tened before  attempting  to  cross  the  track  of  the  railway  com- 
pany, we  are  not  prepared  to  say  that  she  did,  and  she  at  least 
had  the  right  to  assume  that  the  plaintiff  company  in  the  hand- 
ling of  its  cars  would  exercise  ordinary  care  towards  her  at 
this  particular  time  and  place  under  all  circumstances.  But 
if  the  evidence  would  not  show  such  an  inference  and  was  wholly 
lacking  upon  this  point,  there  is  the  legal  presumption  in  her 
favor  that  she  did  look  and  listen. ' '  Citing  B.  &  P.  B.  B.  Co. 
V.  Landrigan  Co.,  191  U.  S.,  461.  The  same  holding  was  made 
in  95  U.  S.,  161 ;  163  U.  S.,  353. 

He  may  also  have  been  misled  by  not  hearing  any  signals  or 
warnings  given  of  the  approach  of  the  locomotive  ivhich  he 
had  a  right  to  anticipate  would  be  given,  and  supposing  and  be- 
lieving that  he  could  cross  the  track  in  safety  attempted  to  so 
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cross  and  was  iBJured.  Under  such  circumstances,  could  it  be 
claimed  that  he  was  guilty  of  such  contributory  negligence  as 
would  defeat  an  action  to  recover?  Under  the  holding  in 
Schweinfurth's  Adrnr,  v.  K.  R.  Co.,  fiO  0.  S.,  215,  we  think  he 
ought  not  be  deprived  of  such  right.  Whatever  the  conduct 
of  the  deceased  may  have  been,  was  it  not  a  question  for  the 
jury  to  determine  what  a  reasonably  prudent  man  would  and 
should  have  done  under  like  circumstances!  At  best  it  was  a 
question  on  which  different  minds  might  honestly  differ,  and  it 
was  therefore  for  the  jury  to  determine  whether  or  not  he 
was  guilty  of  contributory  negligence.  Railway  v.  Murphy,  55 
0.  S.,  135;  Snell  v.  R.  B.  Co.,  54  0.  S.,  197;  Traction  Co.  v. 
Brandon,  87  U.  S.,  187. 

The  finding  by  the  jury  was  not  one  of  contributory  negli- 
gence but  that  the  deceased  could  have  seen  east  of  the  crossing 
for  a  distance  as  far  as  the  car  house.  This  was  a  finding  of 
fact — one  growing  out  of  a  logical  rather  than  a  legal  deduction 
from  facts.  Negligence  and  contributory  negligence  are  mixed 
questions  of  law  and  fact  to  be  determined  by  the  jury,  under 
proper  instructions,  so  in  this  case  we  think  that  the  effect  of  the 
special  finding  of  the  jury  was  one  of  both  law  and  fact,  not 
of  law  only,  and  that  such  finding  is  not  conclusive  of  the  right 
of  the  administrator  to  recover  herein.  The  contention  of  the 
plaintiff  in  error  in  this  respect  therefore  is  not  sustained. 

It  is  also  urged  that  the  verdict  of  the  jury  is  clearly  against 
the  weight  of  the  evidence  and  contrary  to  law.  An  examina- 
tion of  tKe  bill  of  exceptions  shows  no  little  confiict  of  evidence 
given  by  the  respective  parties  hereto  on  matters  material  to 
the  several  issues  involved,  but  aside  from  the  former  judgment 
of  the  circuit  court  in  this  respect,  the  judgment  of  this  court 
is  that  the  verdict  of  the  jury  is  sustained  by  the  evidence  and 
that  the  same  is  not  manifestly  against  the  weight  of  the  evidence 
or  contrary  to  law. 

We  have  also  examined  the  bill  of  exceptions  with  reference 
to  the  other  errors  assigned  in  said  petition  in  error  and  we 
find  no  such  errors  in  the  record  as  require  a  reversal  of  the 
judgment  of  the  court  below. 
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The  judgment  of  the  court  of  common  pleas  will  therefore 
be  affirmed,  with  costs.     Exceptions. 

VooRHEEs,  J.,  and  Powell,  J.,  concur. 


PROSECUTION  FOR  KEEPING  SALOON  OPEN  ON  SUNDAY. 

Court  of  Appeals  for  Hamilton  County. 

Henry  Kreimer  v.  State  op  Ohio. 

Decided,  December  6,  1915. 

Criminal  Law — Jurisdiction  in  a  Prosecution  for  Keeping  Saloon  Open 
on  Sunday — Not  Lost  by  Failure  to  Determine  Whether  it  Was  the 
First  Offense,  When— Section  13050. 

Failure  of  the  record  to  show,  in  a  prosecution  for  keeping  open  on 
Sunday  a  place  in  which  intoxicating  liquors  are  sold  on  other  days 
of  the  week,  that  the  offense  charged  was  the  defendant's  first  ol- 
fense,  does  not  require  a  reversal  of  the  judgment  of  conviction, 
where  the  affidavit  and  Judgment  show  it  was  his  first  offense, 
and  there  is  no  transcript  of  the  evidence  to  show  that  anything  to 
the  contrary  appeared  during  the  trial. 

John  A.  Deasy,  for  plaintiff  in  error. 
E.  S.  Morrissey,  contra. 

Gorman,  J. 

Plaintiff  in  error,  Henry  Kreimer,  was  charged  in  ato  affidavit 
filed  in  the  ^lunicipal  Court  of  Cincinnati  on  August  30,  1915, 
with  having  knowingly  and  unlawfully  allowed  to  remain  open 
on  the  first  day  of  the  week  commonly  called  Sunday  a  certain 
room  in  which  intoxicating  liquors  were  sold  on  other  days  of 
the  week  than  on  Sunday,  contrary  to  the  form  of  statute  in  such 
(?ase  made  and  provided. 

This  was  a  case  involving  a  violation  of  Section  13050,  Greneral 
Code,  which  prohibits  places  being  open  on  Sunday  which  are 
on  other  days  of  the  week  used  for  the  sale  of  intoxicating 
liquors. 
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Upon  this  afSdavit  a  warrant  was  issued,  and  Kreimer  was 
apprehended  and  appeared  in  the  municipal  court  on  August  30. 
He  asked  and  obtained  a  continuance  of  his  case  until  Septem- 
ber 15,  1915.     On  that  day  the  following  entry  was  made  :* 

''This  cause  coming  on  for  hearing  upon  the  affidavit  and 
warrant  filed  herein,  defendant  being  in  court  and  arraigned, 
pleaded  not  guilty  and  court  hearing  the  testimony  find  said 
defendant  guilty  and  do  order  said  defendant  to  pay  $25  and 
costs,  but  upon  further  consideration  court  do  order  $15  of  said 
fine  to  be  suspended." 

Section  13050,  General  Code,  among  other  things  also  pro- 
vides for  a  second  offense,  for  keeping  open  a  place  on  Sunday 
where  liquors  are  sold  on  other  days  of  the  week,  and  that  the 
party  convicted  shall  be  fined  or  imprisoned.  Therefore,  it  ap- 
pears that  if  the  case  were  a  second  offense  against  Kreimer  he 
would  be  entitled  to  a  jury  trial;  and  unless  the  record  shows 
that  he  waived  a  jury  trial,  it  would  be  error  to  proceed  to  try 
him  without  the  intervention  of  a  jury. 

The  record  in  this  case  consists  only  of  the  affidavit,  the  war- 
rant, the  entry  of  continuance  and  the  judgment  entry  above 
set  out.  There  is  no  bill  of  exceptions,  and  we  have  no  knowl- 
edge of  what  evidence  w^as  adduced  on  the  trial  before  the  mu- 
nicipal court. 

Kreimer  prosecuted  error  to  the  common  pleas  court,  which 
affirmed  the  municipal  court,  and  he  is  now  in  this  court  claim- 
ing error  on  the  part  of  the  municipal  court  and  the  common 
pleas  court,  and  asking  for  a  reversal  of  both  judgments.  H^ 
claims  that,  under  Section  54  of  the  Greenlund  act  (103  0.  L., 
239): 


<  < 


At  all  trials  for  offenses  under  laws  or  ordinances  regu- 
lating the  sales  or  traffic  in  intoxicating  liquors  the  court  shall 
•  •  *  before  the  trial  take  testimony  to  determine  whether 
or  not  the  defendant  is  a  licensee  •  •  •  and  if  it  appears 
that  such  defendant  is  a  licensee  whether  such  licensee  has  in 
fact  been  convicted  of  a  previous  offense  under  said  laws  or  or- 
dinances; and  if  the  fact  be  that  said  licensee  has  suffered  a 
previous  conviction  under  any  of  said  laws  or  ordinances,  or 
that  a  conviction  in  the  case  pending  will  work  a  revocation  of 
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a  liquor  license  granted  in  this  state,  the  said  licensee    •    •    • 
shall  be  entitled  to  a  trial  by  jury." 

Now  it  is  contended  by  counsel  for  Kreimer,  plaintiff  in  error, 
that  the  record  fails  to  show — as  it  does — ^that  an  examination 
was  made  by  the  judge  of  the  municipal  court  in  Kreimer 's 
case  to  determine  whether  or  not  he  had  suffered  a  previous  con- 
viction for  a  violation  of  the  liquor  laws,  and  that  by  reason 
of  the  failure  of  the  record  to  disclose  such  an  examination  the 
municipal  court  had  no  jurisdiction  to  hear  and  determine  the 
case  and  impose  the  penalty  upon  Kreimer. 

There  is  no  presumption  of  error  in  the  trial  of  a  case,  and 
in  order  to  warrant  a  reviewing  court  in  reversing  a  case  for 
error  the  error  must  be  apparent  in  the  record  and  prejudicial 
to  the  party  complaining.  The  record  in  this  case  discloses  that 
Kreimer 's  was  a  first  offense.  The  affidavit  shows  it  to  be  a  first 
offense,  and  the  judgment  and  finding  also  disclose  the  case  to 
be  a  first  offense.  We  have  no  record  of  what  transpired  before 
the  judge  of  the  municipal  court  as  to  the  examination  of 
Kreimer  before  the  trial,  nor  of  the  testimony  that  was  taken 
on  the  trial.  For  all  that  appears  in  the  record  the  judge  of 
the  municipal  court  may  have  examined  Kreimer  and  other 
witnesses  before  the  trial  and  found  that  the  charge  made 
against  Kreimer  was  a  first  offense.  We  can  not  assume  that  it 
was  the  second  offense,  especially  in  the  face  of  the  record  which 
discloses  it  to  be  a  first  offense. 

Judgments  of  a  court  are  presumed  to  be  regular  and  valid 
until  they  are  shown  to  be  irregular  or  invalid.  The  municipal 
court  had  jurisdiction  to  try  Kreimer,  in  case  it  was  a  first  of- 
fense, assuming  that  he  was  a  licensee;  but  where  the  record 
fails  to  show  that  he  was  a  licensee,  as  it  does  in  this  case,  and 
where  it  fails  to  show  that  the  court  omitted  to  take  testimony 
as  to  whether  or  not  it  was  a  first  offense,  no  error  appears  af- 
firmatively in  the  record  that  would  warrant  a  reversal  of  the 
case. 

If  the  plaintiff  in  error  desired  to  protect  himself  in  ease 
the  offense  charged  was  a  second  one,  it  was  incumbent  upon 
liim  to  have  the  record  in  the  municipal  court  brought  into  this 
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court  so  that  we  might  be  apprised  of  the  proceedings  in  that 
court;  and  if  that  record  should  disclose  that  it  was  a  second 
offense  and  the  court  proceeded  to  try  him,  as  it  did,  without 
the  intervention  of  a  jury,  then  manifestly  the  judgment  would 
be  erroneous  and  would  call  for  a  reversal. 

The  record  therefore  fails  to  show  any  error  prejudicial  to 
the  plaintiff  in  error  which  would  warrant  a  reversal  of  the 
judgment. 

Some  question  was  made  in  the  argument  of  the  case  as  to 
whether  or  not  the  defendant  had  paid  his  fine  and  costs,  and 
it  was  suggested  that  the  case  before  this  court  was  only  a  moot 
case  because  of  the  fact  that  plaintiff  in  error  could  not  com- 
plain inasmuch  as  the  judgment  of  the  trial  court  had  been 
satisfied  by  the  payment  of  the  fine  and  costs.  It  is  suflScierit  to 
say  that  the  record  fails  to  show  that  the  fine  was  paid  by  Krei- 
mer  and  therefore  the  question  is  not  presented  as  to  whether 
or  not  a  person  who  has  been  convicted  of  a  misdemeanor  and 
has  paid  his  fine,  may  prosecute  error  to  reverse  the  judgment. 

The  judgments  of  the  municipal  court  and  of  the  common 
pleas  court  are  afiSrmed. 

Jones  (E.  H.),  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


RESPONSIBILITY  FOR  SAFE  TRAVEL  OVER  ROADS  BEING 

IMPROVED  BY  STATE  AID. 

Court  of  Appeals  for  Licking  County. 

Joseph  Brownpield  et  al  v.  Leon  CjiAPHAM. 

Decided,  March  Term,  1916. 

County   CommisHoners — Liable  for  Negligence — Resulting  in  Injury 
to  a  Traveler  on  a  Road  Reconstructed  by  State  Aid — Section  2405. 

1.  A  party  suing  In  tort  has  the  right  to  join  or  omit  to  Join  the 

different  joint  tort  feasors  as  parties  to  his  action  for  damages. 

2.  The  duties  of  the  state  highway  (Commissioner  with  reference  to 

the  construction  of  roads  by  means  of  state  aid  are  ministerial 
or  advisory,  and  the  responsibility  for  keeping  in  a  condition  for 
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safe  travel  a  road  undergoing  such  reconstruction  rests  upon  the 
county  commissioners,  and  liability  arises  against  them  where 
a  traveler  over  such  road  who  is  injured  as  a  result  of  negligence 
by  the  contractors  in  the  prosecution  of  the  work. 

J,  W.  Horner,  Prosecuting  Attorney,  and  Fitzgibhon,  Mont- 
gomery d'  Black,  for  plaintiffs  in  error. 
Smythe  &  Smyth  e,  contra. 

Powell,  J. 

This  action  was  brought  by  the  next  friend  of  the  defendant, 
Leon  Clapham,  a  minor,  to  recover  damages  for  personal  injuries 
sustained  by  him  by  reason  of  the  alleged  negligence  of  the  de- 
fendants, the  county  commissioners  of  Licking  county,  Ohio,  in 
the  construction  of  an  improved  public  highway. 

The  negligence  complained  of  was  the  stretching  of  a  fence 
wire  across  a  public  road  leading  from  Qranville  to  Newark,  and 
which  road  was  under  process  of  improvement  by  the  construc- 
tion of  a  cement  track  upon  said  road. 

The  petition  sets  out  the  negligence  complained  of  and  the 
acts  out  of  which  the  accident  grew,  and  the  plaintiff  below,  now 
defendant  in  error,  Leon  Clapham,  was  injured. 

No  question  is  made  as  to  the  injury  suffered  by  the  defend- 
ant in  error,  or  as  to  the  serious  nature  of  the  same. 

The  plaintiffs  in  error  complain  that  they  are  not  liable  for 
damages,  and  urge  several  reasons  why  the  verdict  of  the  jury, 
awarding  such  damages,  should  be  set  aside. 

The  errors  charged  and  insisted  upon  are : 

1.  That  the  contractors  who  were  constructing  said  improved 
highway,  and  who  were  made  defendants  to  the  original  peti- 
tion, had  been  dismissed  from  the  suit. 

2.  That  the  county  commissioners  are  not  liable. 

3.  That  the  evidence  shows  contributory  negligence  on  the 
part  of  the  plaintiff  below. 

As  to  the  first  error  complained  of,  viz:  that  Gregg  and 
Pletcher,  the  contractors,  had  been  dismissed  from  the  suit.  We 
think  there  was  no  error  on  the  part  of  the  court  in  such  action ; 
that  the  petition  shows  that  if  there  was  any  liability  on  the 
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part  of  Gregg  and  Fletcher  it  was  because  they  were  joint 
tort  feasors  with  the  commissioners  in  the  acts  out  of  which 
such  accident  occurred,  and  that  a  party  suing  in  tort  has  the 
right  to  join,  or  omit  to  join,  the  different  joint  tort  feasors 
in  liis  action  for  damages. 

It  was  not  necessary  to  have  made  Gregg  and  Fletcher  de- 
fendants in  said  action  if  plaintiff  had  seen  fit  to  sue  the  com- 
missioners alone,  as  he  had  a  right  to  do ;  and  having  such  right, 
we  do  not  think  there  was  error  on  the  part  of  the  court  in 
dismissing  them  from  the  action. 

The  second  alleged  ground  of  error  is  of  more  difficulty  anfl  of 
more  importance,  viz :  that  the  commissioners  of  the  county  were 
not  liable  in  damages  for  the  injuries  sustained.  It  is  contended 
that  because  the  road  in  question  was  being  improved  under  the 
supervision  of  the  state  aid  department  the  liability,  if  any,  for 
negligence  can  not  rest  against  the  commissioners,  but  only 
against  the  state  highway  commissioner,  or  parties  under  him, 
having  immediate  charge  of  such  improvement  work. 

Section  2408  of  the  General  Code  provides  for  the  liability 
of  county  commissioners  for  acts  of  negligence  in  the  keeping 
of  public  highways  in  repair.  It  is  contended  that  this  section 
is  repealed  by  implication  by  th(»  statutes  relating  to  the  con- 
struction of  public  roads  by  means  of  state  aid,  or  under  the 
provisions  of  the  state  aid  statutes.  It  is  not  claimed  that  this 
section  of  the  statutes  is  expressly  repealed. 

Upon  examination  of  the  statutes  the  court  is  of  the  opinion 
that  the  provisions  of  law  relative  to  the  construction  of  public 
highways  by  means  of  state  aid  do  not  repeal  by  implication 
the  authority  of  the  commissioners  in  the  construction,  improve- 
ment and  repair  of  public  roads,  nor  do  such  statutes  relieve  the 
commissioners  from  liability  for  not  keeping  the  public  road 
specified  in  said  section  in  repaid.  We  think  that  if  the  acts 
complained  of  constitute  negligence  on  the  part  of  the  officers 
having  charge  of  such  road,  and  a  liability  accrues  thereunder, 
such  liaLility  accrues  under  and  by  virtue  of  the  provisions 
of  Section  2408 ;  and  while  the  provisions  of  the  statutes  relating 
to  the  construction  of  roads  by  state  aid  requires  that  the  con- 
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tract  for  the  improvement  should  be  made  by  the  state  highway 
commissioner,  yet  it  must  be  made  with  the  consent  and  ap- 
proval of  the  county  commissioners,  and  that  all  the  duties  re- 
quired of  the  state  highway  commissioner  in  the  construction  of 
such  road  are  duties  which  are  ministerial  or  administrative 
and  relate  wholly  to  the  expert  knowledge  which  such  highway 
commissioner  is  supposed  to  have  relative  to  the  construction 
of  such  roads;  that  the  responsibility  for  keeping  the  public 
roads  in  repair  while  such  construction  work  is  in  process  rests 
wholly  with  the  commissioners,  and  that  it  is  their  duty  to  pro- 
vide for  safe  travel  upon  the  public  highways  of  the  county 
upon  state  and  county  roads. 

The  court  is  of  the  opinion  that  the  commissioners  are  liable 
for  damages  in  cases  of  this  kind. 

It  appears  from  the  record  that  the  plaintiff  below,  who  was 
a  minor  eighteen  years  of  age,  was  riding  upon  a  motor-cycle 
at  the  time  when  the  accident  complained  of  occurred;  that  a 
fence  wire  had  been  stretched  across  the  road,  which  was  in 
process  of  improvement,  as  a  barricade  to  prevent  travelers  pass- 
ing over  the  road  while  the  cement,  out  of  which  the  improve- 
ment was  made,  was  green ;  that  the  wire  was  left  bare  and  un- 
guarded and  could  not  be  easily  seen  by  travelers  upon  such 
highway;  that  plaintiff,  with  a  friend,  both  of  whom  were  rid- 
ing the  same  motor-cycle,  ran  into  such  wire,  and  by  reason 
thereof  the  injuries  complained  of  occurred.  Was  the  act  of 
the  commissioners,  or  the  contractors  who  were  working  under 
the  supervision  of  the  commissioners  and  the  state  highway  com- 
missioner, in  placing  such  wire  across  the  road,  an  act  of  negli- 
gence which  would  render  them  liable  for  damages?  The  court 
is  of  the  opinion  that  it  was ;  that  a  barricade  of  this  kind  should 
not  have  been  placed  upon  such  road  without  some  notice  at- 
tached thereto  that  there  was  such  a  barricade ;  that  if  damages 
were  sustained  by  reason  thereof  a  liability  ensued  on  the  part 
of  the  commissioners ;  and  we  think  that  there  was  such  liability 
in  this  case. 

We  think  there  was  no  error  on  the  part  of  the  court  below 
which  would  justify  this  court,  as  a  reviewing  court,  in  setting 
aside  the  verdict  and  the  judgment  rendered  thereon. 
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We  have  examined  the  record  ^^ath  particular  reference  to 
each  error  assigned  on  the  part  of  the  plaintiff  in  error,  and 
think  that  the  judgment  of  the  court  below  should  be  aiBrmed. 

Judgment  affirmed. 

Shields,  J.,  and  Houck,  J.,  concur. 


PROSECUTION  FOR  FAILURE  TO  MAINTAIN  AN 

n^LEGITIMATE  CHILD. 

Court  of  Appeals  for  Hamilton  County. 

State  of  Ohio  v.  John  Bone.* 

Decided,  February  7,  1916. 

Evidence — Action  to  Compel  Putative  Father  to  Support  Child — Com- 
petency of  Testimony  of  Mother  of  the  Child,  a  Married  Wom^an — 
Sections  12970  and  13008. 

1.  The  wife  is  a  competent  witness  to  testify  to  the  non-access  of  her 

recreant  husband,  in  a  criminal  case  against  the  putative  father  of 
her  illegitimate  child,  for  failure  to  provide  said  child  under  six- 
teen years  of  age,  with  necessary  and  proper  food,  clothing  and 
shelter,  under  the  provisions  of  Section  12970  of  the  Getieral  Code. 

2.  The  father  could  have  been  prosecuted  under  either  Section  12970 

or  Section  13008  of  the  General  Code,  but  prosecution  under  the 
latter  section  could  not  be  had  in  the  Municipal  Court. 

*  Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its 
record  in  this  case,  overruled  by  the  Supreme  Court,  April  25,  1916. 

John  V.  Campbell,  Prosecuting  Attorney,  Walter  M.  Locke, 
Assistant  Prosecuting  Attorney,  Ellis  B.  Oregg,  representing  the 
Ohio  Humane  Society,  for  the  state. 

John  W.  Cowell,  contra. 

The  husband  of  the  prosecutinfr  witness,  !Mrs.  Barber,  at  the 
time  of  the  filing  of  the  affidavit  in  this  case  had  abandoned  her 
and  had  been  missing  for  nearly  three  years.  Bone,  the  defend- 
ant, had  occupied  the  relation  of  husband  to  Mrs.  Barber  for 
about  two  years,  during  which  time  she  became  pregnant  and 
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was  abandoned  by  him.  After  the  birth  of  the  child  he  refused 
to  provide  for  it,  and  this  proceeding  was  commenced  in  the 
municipal  court  of  Cincinnati,  to  compel  him  to  do  so.  At  the 
trial  of  the  case  the  wife  and  mother  of  the  child  was  offered 
as  a  witness  to  prove  the  non-access  of  her  husband,  and  against 
the  objection  of  defendant's  counsel  was  permitted  to  testify 
to  that  fact.  It  was  contended  by  counsel  for  defendant  that 
this  was  error  and  that  the  defendant  could  not  be  prosecuted 
under  the  provisions  of  Section  12970  of  the  General  Code,  but 
that  the  prosecution  should  have  been  brought  under  the  provi- 
sions of  Section  13008,  which  in  express  terms  provides  for  the 
prosecution  of  the  father  of  illegitimate,  as  well  as  legitimate 
children,  while  Section  12970  does  not  make  such  provision. 
The  defendant  was  convicted ;  error  was  prosecuted  to  the  judg- 
ment of  the  municipal  court  to  the  court  of  common  pleas,  which 
reversed  the  municipal  court ;  to  the  judgment  of  reversal  error 
was  prosecuted  to  this  court. 

Jones  (E.  H.),  P.  J. 

Defendant  was  convicted  in  the  municipal  court  of  failure 
to  provide  for  his  seven  months'  old  child.  The  court  of  com- 
mon pleas,  whose  action  is  under  review,  reversed  the  judgment. 
We  think  it  erred  in  so  doing. 

There  was  testimony  of  several  witnesses  showing  non-access 
of  the  recreant  husband  of  ^Irs.  Barber,  the  mother  of  the  child. 
The  testimony,  together  with  letters  and  statements  of  the  ac- 
cused admitting  that  he  is  the  father  of  the  child,  were  suffi- 
cient to  justify  conviction.  Every  word  of  the  evidence  seems 
admissible  and  was  given  by  competent  witnesses.  There  can 
be  no  question  but  that  the  father  could  have  been  prosecuted 
under  either  Section  12970  or  Section  13008  of  the  General 
Code,  although  prosecution  under  the  latter  section  could  not 
be  had  in  the  municipal  court. 

So  finding,  it  follows  that  the  judgment  of  the  common  pleas 
court  will  be  reversed,  and  that  of  the  municipal  court  aflSrmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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COMMENT  ON  THE  QUALIFICATIONS  OF  A  CANDIDATE 

FOR  PUBLIC  OFFICE. 

Court  of  Appeals  for  Cuyahoga  County. 

Eable  a.  Foster  v.  Mayo  Fesleb  and  Ten  Others.* 

Decided,  May  22,  1916. 

Lihel  and  Slander — Puhlicationa  Concerning  Candidates  for  Public  Of- 
fice— Criticism  Which  ia  Truthful  and  Wholesome  Not  to  Be  Dis- 
couraged— But  Defamatory  Matter  Can  Not  he  Defended  on  the 
Ground  of  Privilege. 

1.  Temperate  and  truthful  criticlBm  of  the  career,  ability  and  fitness 

of  a  candidate  for  public  office,  and  considerate  and  infornjing 
adYice  to  voters  as  to  the  best  manner  in  which  they  can  exercise 
their  right  of  franchise,  where  given  in  a  proper  spirit  and  for 
Justifiable  ends,  is  a  wholesome  thing  and  should  not  be  dis- 
couraged in  a  goYernment  bottomed  on  healthy  public  opinion. 

2.  For  a  civic  league  to  publish  of  and  concerning  a  candidate  for 

office  that  "His  ousiness  and  court  record  is  such  that,  in  our 
opinion,  he  is  entirely  disqualified  for  the  Legislature;  he  should 
be  defeated,"  is  not  libelous  per  se. 

Cornelius  Moloney ,  for  plaintiff  in  error. 
Fordy  Snyder  &  TUden,  contra. 

Grant,  J. 

Error  to  the  court  of  common  pleas. 

The  plaintiff  sued  the  defendant  in  an  action  for  libel.  The 
cause  was  brought  to  a  trial  in  the  court  of  common  pleas  upon 
the  fourth  amended  petition,  to  a  jury. 

An  objection  v^as  made  to  the  hearing  of  any  evidence  on  the 
part  of  the  plaintiff,  on  the  assigned  ground  that  the  petition 
alleged  no  suflScient  facts  to  constitute  a  cause  of  action  against 
the  defendants,  or  any  of  them.    The  objection  was  sustained. 

The  defendants  then  moved  for  a  dismissal  of  the  action. 
The  motion  was  allowed.    The  defendants  thereupon  moved  for 

♦Affirming  Foster  v.  Fesler^  J9  N.P.(N.S.),  12, 
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a  judgment  in  their  favor  for  their  costs  made.  This  motion 
also  was  granted.  The  plaintiff  moved  for  a  new  trial.  The 
motion  was  denied.  The  plaintiff  prosecutes  this  proceeding 
to  obtain  a  reversal  of  the  judgment  named,  "alleging  error 
in  the  action  of  the  trial  court  in  the  respects  mentioned,  preju- 
dicial to  his  rights. 

The  petition  upon  which  the  plaintiff's  action  was  attempted 
to  be  brought  to  trial  declared  as  upon  a  false  and  malicious 
libel  perpetrated  by  the  defendants,  it  was  said,  upon  and  against 
the  plaintiff,  who  was  at  the  time  a  candidate  before  the  electors 
of  his  county  for  nomination  to  the  office  of  member  of  the  Gen- 
eral Assembly  of  Ohio. 

The  defendants  were  charged,  collectively,  with  being  the 
*  *  executive  board ' '  of  the  Civic  League  of  the  city  of  Cleveland, 
a  body  whose  function  or  service,  if  it  is  understood,  was  to 
furnish  the  public,  gratis,  with  advice  and  information  concern- 
ing the  qualities  and  fitness  of  aspirants  for  office,  the  particular 
information  and  counsel  said  to  be  libelous  in  this  instance  being 
published  by  them,  or  at  their  instigation  or  instance,  in  the 
Cleveland  Leader,  a  newspaper. 

The  libel,  if^such  it  was,  is  said  to  have  lurked  in  the  following 
language  of  the  publication:  **His  business  and  court  record 
is  such  that,  in  our  opinion,  he  is  entirely  disqualified  for  the 
Legislature ;  he  should  be  defeated. ' ' 

It  is  contended  on  the  part  of  the  plaintiff  that  these  words 
are  of  themselves,  and  without  more,  libelous. 

Whether  they  are  so  or  not  it  is  our  business  now  to  inquire 
and  determine.  Their  libelous  character  and  quality,  as  deduced 
by  the  pleader  and  embodied  in  the  innuendos  annexed  to  them 
by  the  petition,  are  of  the  tenor  and  effect  that  they  would  be 
understood  by  readers  of  them  to  mean,  and  were  intended  by 
the  defendants  to  mean,  that  the  plaintiff's  record  in  the  courts 
and  in  his  business  was  evidence  of  his  depravity  and  want  of 
integrity,  to  such  an  extent  as  totally  to  unfit  him  for  the  duties 
of  the  office  to  which  he  aspired. 

Another  form  which  our  present  inquiry  must  take  is,  whether 
the  meaning  thus  attributed  to  the  published  matter  is  justified 
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by  the  words  themselves;  for,  of  course,  the  language  is  not  to 
be  broadened  by  innuendo  beyond  its  plain  and  ordinarily  ac- 
cepted import,  in  the  absence  of  circumstances  calling  for  a 
different  meaning  to  be  imputed  to  it,  and  no  such  circumstances 
are  apparent  in  this  case. 

We  quite  agree  with  the  contention  that  while  a  candidate  for 
public  ofSce  necessarily  and  properly  puts  his  own  record  in 
issue,  in  order  that  the  people  may  be  honestly  served,  he  does 
not  thereby  become  a  target  for  indiscriminate  slander  from  the 
various  mud-batteries  always  to  be  encountered  on  such  occa- 
sions. A  man's  rights  as  a  citizen  are  not  submerged  in  the 
slimy  pools  of  partisan  politics.  His  candidacy  for  the  suffrage 
of  his  fellows  is,  or  should  be,  an  honorable  thing;  and  it  does 
not  authorize  letters  of  marque  and  reprisal  to  be  issued  against 
him,  nor  denunciation  of  him  as  a  legal  leper.  His  reputation 
ought  to  be  even  more  valuable  to  him  in  that  relation,  and  it 
may  not  be  falsely  and  without  cause  assailed  with  impunity  by 
the  tongue  of  falsehood  or  the  impassive  types  of  libel.  In  such 
case  he  is  entitled  to  the  redress  which  the  law  gives  persons 
thus  aggrieved,  whether  his  detractors  are  officious  intermed- 
dlers  or  syndicates  of  saints  posing  as  the  guardians  of  the  pub- 
lic welfare,  uplifters  at  large,  one  of  the  two  who  went  up  to  the 
temple  to  pray  (not  the  publican),  or  just  plain  campaign  liars. 

On  the  other  hand,  temperate  and  truthful  criticism  of  his 
history,  his  ability  and  fitness  for  the  place  to  which  he  aspires, 
considerate  and  informing  counsel  by  those  qualified  to  give  it, 
to  the  voters  whose  advantages  for  coming  at  the  truth  of  the 
matter  are  less  influential  than  theirs — ^such  advice,  we  say, 
given  in  a  right  spirit  and  for  justifiable  ends,  is  a  wholesome 
thing  in  a  government  bottomed  on  healthy  public  opinion,  and 
is  not  to  be  discouraged. 

To  find  out  in  which  category  the  publication  complained  of 
falls,  we  are  to  examine,  carefully,  the  language  used,  and  find 
from  it,  if  we  can,  its  real  meaning  as  this  would  strike  the 
ordinarily  reasonable  man  who,  under  the  circumstances,  might 
have  read  it.  Upon  the  result  of  that  inquiry  we  must  deter- 
mine whether  the  words  are  or  are  not  libelous  of  themselves. 


462  COURT  OP  APPEALS. 


Foster  y.  Fesler.  rVoL2S(N.S.) 


In  order  to  be  so,  they  must  fairly  and  obviously  impute  to  the 
party  complaining  of  them,  first,  an  offense  indictable  at  law, 
involving  in  its  perpetration  moral  turpitude  or  visitable  with 
an  infamous  punishment;  second,  an  offensive  disease  or  other 
disgrace  of  a  social  character,  importing  the  exclusion  of  its 
victim  from  reputable  society;  third,  conduct  which,  if  true, 
would  be  calculated  to  injure  him  in  his  calling,  business  trade 
or  profession. 

For  present  purposes,  we  may  at  once  exclude  from  this  con- 
sideration the  last  two  of  these  classifications,  and  limit  the 
inquiry  to  the  first  of  them. 

Accordingly,  we  are  told  by  the  petition  that  the  avocation 
of  the  plaintiff  is  that  of  a  plumber. 

It  does  not  follow,  necessarily,  that  because  a  man  is  a  plumber 
he  is  plumb.  The  word  has  a  different  derivation.  In  fact 
and  according  to  common  and  daily  observation,  many  people 
maintain  that  many  plumbers  are — to  use  the  language  of  a 
former  schoolmaster  of  ours — '*on  the  contray,  quite  the  re- 
verse." Their  methods  of  doing  their  work,  and  especially  in 
the  rather  important  matter  of  charging  for  it,  are  roundly 
denounced  by  the  uncharitable,  and  by  some  who  are  charitable. 
If  the  half  that  is  commonly  said  of  plumbers  and  the  ways  of 
their  craft  is  to  be  believed,  then  many  plumbers  would,  if  elected 
to  the  Legislature,  be  uninfluential  members,  to  say  the  least 
of  the  matter,  and,  in  that  view  and  that  sense  of  the  word,  be 
in  a  degree  *' disqualified  for  the  Legislature."  Their  trade 
name  would  in  that  respect  be  against  them.  Is  it  quite  cer- 
tain that  the  words  used  in  the  publication  before  us,  so  far 
as  they  purport  to  go  to  the  plaintiff's  *' business  record,"  when 
fairly  and  reasonably  read,  mean  any  more  than  that,  to  an 
intending  voter  whose  only  wish  is  to  cast  his  ballot  for  the 
best  candidate  and  to  do  so  intelligently  and  advisedly  t  If 
they  do  not,  then  the  quality  of  this  part  of  the  publication  is 
not  libelous  of  itself  and  the  charge  in  that  respect  is  not  made 
out. 

Or,  the  words  may  reasonably  be  considered  in  their  proper 
relation  to  the  successes  or  failures  of  the  plaintiff  in  his  busi- 
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ness.  Non-successes  in  business,  no  matter  how  pronounced  or 
oft  repeated  they  may  have  been,  are,  unhappily,  no  deterrent  to 
running  for  oflSce  by  the  man  who  has  achieved  them.  It  is  the 
infirmity  e^  many  men — including,  we  are  pained  to  believe, 
most  seekers  for  office — ^that  a  career  of  the  most  ghastly  failure 
in  their  private  affairs  is  just  the  thing  to  fit  them  to  manage 
the  affairs  of  the  public.  A  half-baked  accident  who  breaks 
down  in  business  vainly  imagines  himself  just  the  man  to  trans- 
act the  business  of  everybody  else,  and  seeks  votes  accordingly. 
Against  such  candidacies  voters  who  are  not  informed  should 
have  the  counsel  of  those  who  are. 

It  may  be  that  the  words  of  the  publication  imputing  disquali- 
fication to  the  plaintiff  have  this  significance.  Of  themselves, 
they  do  not  import  more  or  a  worse  deduction  than  that.  Neither 
of  the  suppositions  to  which  we  have  so  far  referred  charges 
upon  the  plaintiff  a  crime,  or  even  an  offending  against  common 
personal  or  business  morality,  that  we  can  see.  Noise  and 
clamor  about  plumbers,  however  inconsiderate  or  unfounded, 
derision  of  the  perpendicularity  of  their  charges,  may  very 
seriously  cripple  a  plumber's  influence  and  usefulness  as  a  mem- 
ber of  the  Legislature,  but  do  not  impute  to  him,  even  remotely, 
as  it  seems  to  us,  an  indictable  offense  or  import  moral  turpitude 
in  his  conduct.  And  no  more  does  the  severest  animadversion  of 
his  unsuccesses  in  business,  although  the  fact  of  them  may  beget 
an  able-bodied  suspicion  that  he  will  not  be  li'kely  to  do  a  service 
to  the  public  more  usefully  than  he  has  been  doing  for  himself, 
and  this  suspicion  in  turn  may  reasonably  engender  an  opinion 
which  may,  with  entire  propriety,  be  conveyed  to  the  voters,  that 
he  has  not  the  proper  qualification  for  the  office  which  he  asks 
them  to  give  him. 

So  that,  as  thus  measured,  the  criticism  of  the  plaintiff's  busi- 
ness record,  embodied  in  the  alleged  libelous  matter,  is  not  ob- 
noxious to  the  conclusion  charged  against  it,  and  does  not  ful- 
fill the  canon  of  what  in  our  law  amounts  to  a  libel  per  se,  as 
appears  to  us. 

The  conclusion  as  to  the  result  to  be  come  at  from  the  plaint- 
iff's charged  **court  record,"  as  contained  in  the  publication,  is 
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of  greater  difficulty,  perhaps,  or  probably.  A  discriminating 
analysis  of  the  language  in  this  respect,  however,  may  serve  to 
clear  up  the  obscurity. 

Not  every  court  record  is  a  criminal  record,  happily;  and  on 
the  civil  side  our  courts  are  full  of  litigants,  brought  there  from 
various  motives  and  for  different  reasons.  Some  men  are  in- 
herently quarrelsome,  and  so  get  into  trouble  often,  and  the 
court  is  the  resort  of  themselves  or  their  neighbors  as  a  sort  of 
safety-valve  to  straighten  out  their  troubles  or  settle  their  fights. 
Others  are  chronically  in  financial  straits,  or  habitually  refuse 
to  pay  their  debts  till  sued.  Others  develop  litigious  habits,  seek 
trouble  with  their  customers,  and,  of  course,  find  it,  and  reach 
the  courts  for  settlement  of  their  rows. 

It  is  quite  possible,  and  indeed  quite  a  frequent  thing,  within 
common  knowledge,  for  men  to  have  a  court  record  in  some  of 
the  respects  mentioned,  and  we  can  not  say  that  plumbers,  more 
than  other  men,  are  exempt  from  the  infirmities  or  the  misfor- 
tunes which  may  and  do  result  in  that  kind  of  a  court  record. 
Perhaps  as  often  as  any  other  class  are  they  accused  of  charges 
bordering  on  the  extortionate.  A  newspaper  last  winter,  noting 
the  arrival  of  the  first  strawberries  in  January,  vouchsafed  the 
single  comment  that  nobody  but  plumbers  were  buying  them. 
The  accusation  in  any  case  may  be  unjust,  but  that  it  is  com- 
monly made  illustrates  the  point  in  hand ;  and  many  have  made 
merry  at  the  poor  plumber's  expense  in  this  regard.  A  neighbor 
of  mine,  inveighing  against  his  plumber's  bill,  remarked  that 
the  latter  should  have  been  a  cavalryman — he  was  so  good  on  a 
charge.  The  astute  philosopher  who  was  able  to  transform  a 
well  known  proverb  into  ''A  little  widow  is  a  dangerous  thing," 
is  supposed  to  have  translated  '*It  never  rains  but  it  pours"  into 
**It  never  drains  but  it  costs."  Still  plumbers  are  entitled  to 
be  protected  in  life,  limb,  property  and  reputation,  as  weU  as 
all  others.  That  some  make  them  objects  of  derision  does  not 
turn  them  into  legal  outcasts. 

Such  a  court  record  as  we  have  instanced  imports  no  crime, 
suggests  none.  It  involves  no  inference  of  moral  turpitude.  It 
does  not  tend  to  disgrace  the  craft  who  are  parties  to  it.    On 
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the  other  hand,  it  may  unfit  a  party  to  it  for  the  useful  discharge 
of  a  legislator's  duties.  Uncharitable  people — and  indeed  pru- 
dent people  who  desire  useful  service  at  the  hands  of  their  chosen 
law  makers  and  to  have  none  but  men  of  weight,  influence  and 
reputation  in  that  position — all  good  citizens  in  fact — ^will  say, 
and  rightly  say,  that  a  man  much  in  courts — whether  from  choice 
or  necessity  matters  not — ^must  be  shorn  of  much  of  the  power 
and  opportunity  for  good  and  effective  work  as  their  representa- 
tive in  the  Legislature.  And  so  regarding  the  matter,  it  is 
the  right,  and  it  may  be  the  duty,  of  men  conversant  with  the 
facts  and  the  records,  to  counsel  voters  who  are  not  otherwise 
informed  in  that  respect.  We  can  see  no  impropriety  in  it, 
and  much  less  can  infer  from  it  a  wanton  and  malicious  desire 
to  injure  the  reputation  of  one  who,  by  seeking  votes,  puts  that 
reputation,  measured  by  his  record  in  courts  or  out. of  them, 
before  his  wished-for  constituents  into  the  limelight  of  public 
scrutiny  and  judgment. 

May  not,  it  is  asked  again,  the  publication  complained  of  here, 
be  as  fairly  and  naturally  and  reasonably  read  in  this  light,  as 
in  the  harsher  and  more  censorious  aspect  of  imputed  criminality 
or  disgrace?  And  would  not  the  common  sense  of  the  people, 
which  Guizot  so  finely  called  *Hhe  genius  of  humanity,"  so  read 
and  apply  it? 

We  think  that  the  people  who  would  be  likely  to  read  and 
heed  the  counsel  which  the  defendants  undertook  to  give  them  in 
the  publication — ^men  in  the  habit  of  reading  such  things  and 
capable  of  reading  them  soberly  and  thoughtfully,  would  be 
likely  also  to  read  them  in  the  light  of  a  charitable  rather  than  a 
sinful  construction  of  the  words  employed  to  impart  the  advice 
tendered  for  their  information  and  guidance  in  the  duties  of 
tree  electors. 

But,  it  will  be  asked,  may  they  not  read  them  in  the  otJier 
view?  Beyond  question  there  may  be  men  who  would  so  read 
them.  The  stormy  petrels  of  society  would  so  read  them,  men 
to  whom,  like  Sterne's  Sraelfungus,  everything  looks  green, 
would  see  in  an  adverse  criticism  of  one's  business  and  court 
record  only  the  inference  of  criminality  and  the  devious  trail 
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of  a  scoundrel  and  a  crook,  and  from  their  constitution  could 
look  at  the  charge  in  no  other  light.  Undoubtedly  there  are  such 
men;  but  they  are,  fortunately  for  the  common  well-being,  in 
a  sad  minority,  and  do  not  furnish  the  just  standard  of  judg- 
ment upon  which  the  public  desire  to  proceed  in  voting  men  into 
or  out  of  office,  or  upon  which  customarily,  as  we  believe,  they 
do  proceed,  or  we  should  proceed. 

Even  if  the  words  charged  as  being  defamatory  could  be  re- 
garded as  reasonably  importing  a  criminal  paper  record,  and 
if  it  is  also  held  that  this  in  turn  foreshadows  an  infamous  pun- 
ishment— on  paper,  also — ^it  is  difficult  to  see  how,  on  that  ac- 
count, they  could  be  considered  as  in  themselves  actionable — ^no 
element  of  moral  turpitude  being  apparent  from  the  language 
used — since  in  our  time  there  is  practically  no  real  penalty  an- 
nexed to  many  a  committed  crime — -perhaps  most  of  them — ^the 
criminal  being  customarily  golden-ruled  and  let  go  with  a  speech 
of  half  apology  and  half  compliment,  the  prevailing  tone  to- 
day, both  as  to  law-makers  and  supposed  law-enforcers,  being 
distinctly  deferential  to  lawlessness. 

The  result  of  our  examination  of  the  words  -alleged  to  be 
libelous  here,  following  the  analysis  to  which  we  have  attempted 
to  subject  them,  is  that  they  are  of  themselves  not  reasonably 
susceptible  of  the  defamatory  meaning  charged,  and  we  so  find 
and  hold.  They  purport  on  the  face  of  them  to  rest  on  opinion 
only,  and  such  opinion  being,  to  our  apprehension  and  according 
to  the  rule  of  right  reason,  to  the  innocuous  purport  mentioned. 

If  we  are  right  in  so  finding,  then  the  court  below  was  right 
in  refusing  to  hear  the  evidence  tendered;  because  in  that  case 
the  question  is  one  of  law  for  the  court  to  solve,  and  there 
is  nothing  to  be  submitted  to  a  jury.  The  rule  as  announced  in 
Hays  V.  Mather,  15  111.  App.,  30,  and  adopted  in  Newell  on 
Slander  and  Libel,  Section  645,  is  as  follows: 

**  Where  the  words  of  an  alleged  libelous  publication  are  not 
reasonably  susceptible  of  any  defamatory  meaning,  the  court  is 
justified  in  sustaining  a  demurrer  to  the  declaration.  But  if  they 
are  reasonably  susceptible  of  two  constructions,  the  one  inno- 
cent and  the  other  libelous,  then  it  is  a  question  for  the  jury 
which  construction  is  the  proper  one." 
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We  are  of  the  opinion  that  the  words  here  are  not  capable 
of  the  meaning  ascribed  to  them  by  the  innuendo  annexed  to 
them  in  the  petition,  and  that  their  natural  and  normal  signifi- 
cance does  not  justify  an  inference  of  a  crime  indictable  at  law, 
punishable  infamously,  and  importing  moral  turpitude.  Reason- 
ably construed,  they  amount  to  no  more  than  the  fair  and  tem- 
perate .criticism  which,  by  becoming  a  candidate,  the  plaintiff 
invited  and  which  he  ought  to  bear.  By  them  he  has  not,  as 
we  look  at  the  matter,  been  libelously  assailed.  And  the  voting 
public  were  entitled  to  the  saving  warning  intended  by  the  publi- 
cation, if  the  non-criminal  record  of  the  plaintiff  as  a  man  of 
business  and  a  litigant  warranted  it.  ^'By  their  fruits  ye  shall 
know  theiii''  is  still  healthfully  true;  and  we  are  to  remember 
that  it  is  the  plaintiff  alone  who  is  insisting  that  the  fruits  are 
forbidden  fruits.  The  defendants  and  we  are  more  charitable 
in  this  respect  than  he  is.  He  says  that  his  townsmen,  the 
defendants,  charged  him  with  being  a  criminal.    We  say  not. 

It  follows  from  this  that  the  intent  of  the  defendants  in  caus- 
ing the  publication  to  be  made  is  immaterial.  It  is  said  in 
Master  v.  Stoll,  119  Ind.,  244,  that  if  the  publication  does  not 
contain  a  libelous  charge,  no  action  will  lie,  no  matter  what  the 
author  intended.  But  in  the  case  at  bar  the  motives  of  the 
defendants  unquestionably  were  proper.  They  thought  they 
were  doing  a  real  service  to  the  public  in  making  the  publication, 
and  it  is  not  apparent  to  us  that  they  were  not. 

We  have  endeavored  to  reach  a  conclusion  in  this  case  from 
premises  founded  in  principle.  The  law  applicable  is  so  well 
settled  that  it  need  not  be  further  discussed.  It  is  probably 
not  necessary  for  us  to  say  that  if  the  published  matter  were  of 
itself  actionably  defamatory,  the  charge  could  not  be  met  on 
the  ground  that  it  would  be  privileged. 

Upon  the  best  consideration  we  have  been  able  to  give  the 
question  before  us,  and  having  what  we  trust  is  a  mindful  re- 
gard for  the  rights  of  all  the  parties,  we  are  satisfied  that  no 
error  injurious  to  the  plaintiff  is  to  be  found  in  the  record  under 
review,  and  the  judgment  complained  of  is,  therefore,  afiSrmed. 

Meals,  J.,  and  Carpenter,  J.,  concur. 
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AS  TO  THE  VAUDITY  OF  AN  ISSUE  OF  MUNICIPAL  BONDS. 

Court  of  Appeals  for  Hamilton  Countj'. 

The  City  of  Cincinnati,  by  Charles  A.  Groom,  its  Solicitcmi, 

V.  George  Puchta,  Mayor,  and  WiLiJAM 

Lbimann,  Auditor.* 

Decided,  April  24,  1916. 

Bonds — Validity  of  an  Issue  hy  a  Municipality — Where  Publication  of 
Notice  of  Election  as  to  Authorization  of  Issue — Was  Not  Published 
for  the  Full  Statutory  Period — Restriction  on  Amount  of  Issue — 
Where  the  Authorization  is  hy  Majority  Vote  Only— Sections  3946 
and  3952. 

1.  Failure  of  election  officials  to  publish,  for  the  full  thirty  days  re- 

quired by  law,  notice  that  at  an  approaching  election  the  question 
of  authorizing  an  issue  of  municipal  bonds  will  be  submitted,  does 
not  render  the  election  invalid  as  to  said  bonds,  where  the  election  * 
was  held  in  other  respects  in  accordance  with  law  and  there  is 
abundant  evidence  that  knowledge  of  an  intention  to  submit  said 
question  was  brought  home  to  the  great  body  of  the  electors. 

2.  Where  a  bond  issue  is  authorized  by  a  majority  but  not  by  a  two- 

thirds  vote,  Section  3952  limiting  the  issue  to  2^  per  cent,  of  the 
total  value  of  the  city  property  as  listed  for  taxation  is  applicable, 
and  the  authorization  is  valid  only  within  the  limits  of  the  2i4'  per 
cent,  restriction. 

Chas.  A.  Groom,  City  Solicitor,  for  plaintiff. 

Saul  Zielonka,  A&sistaiit  City  Solicitor,  and  John  E.  Bruce, 
contra. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  County, 
Ohio. 

Jones  (Oliver  B.),  J. 

This  is  an  action  brought  by  the  city  of  Cincinnati  by  its 
city  solicitor  against  the  mayor  and  auditor  of  said  city  to  en- 

♦Afflrmed  without  opinion,  Cincinnati  v.  Puchta,  Mayor,  94  Ohio  State, 
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join  the  issue  and  sale  of  $250,000  bonds  for  parks,  playgrounds, 
Iwulevards  and  parkway  purposes. 

The  ease  was  heard  upon  appeal  on  the  petition,  an  amend- 
ment to  the  petition,  the  answer  of  defendants,  and  upon  the 
evidence. 

The  board  of  park  commissioners  of  the  city  of  Cincinnati,  on 
the  15th  day  of  April,  1915,  declared  by  resolution  that  it  was 
necessary  to  issue,  for  the  purpose  of  carrying  into  effect  the 
powers  conferred  upon  it  by  law,  $1,250,000  of  bonds  of  the  city 
of  Cincinnati,  and  transmitted  said  resolution  to  the  city  council. 
More  than  ninety  days  elapsed  after  said  resolution  was  re- 
ceived by  it  without  the  council  having  passed  the  necessary 
legislation  for  the  issuance  of  such  bonds. 

On  the  19th  day  of  August,  1915,  the  board  of  park  commis- 
sioners  filed  a  resolution  and  request  with  the  board  of  deputy 
state  supervisors  and  inspectors  of  elections  of  Hamilton  county, 
Ohio,  requesting  said  board  to  submit  the  question  of  the  issu- 
ance of  such  bonds  to  the  qualified  electors  of  the  city  of  Cin- 
cinnati in  the  manner  provided  by  law  for  voting  on  such  ques- 
tions, at  the  next  general  election  to  be  held  on  the  2d  day  of 
November,  1915. 

Said  board  of  deputy  state  supervisors  and  inspectors  of  elec- 
tions caused  the  following  notice: 

*' Election  Notice. — Notice  is  hereby  given  to  the  qualified 
electors  of  the  city  of  Cincinnati  that  at  the  general  election  to 
be  held  in  said  city  on  Tuesday,  the  second  day  of  November, 
1915,  the  question  of  issuing  bonds,  by  resolution  of  the  board 
of  park  commissioners,  will  be  submitted  as  follows: 

**  'Shall  the  city  of  Cincinnati  issue  bonds  in  the  sum  of 
$1,250,000  for  parks,  playgrounds,  boulevards  and  parkways  t'  " 


to  be  published  in  the  Cincinnati  daily  Times-Star,  a  newspaper 
printed  in  that  city,  once  a  week  for  four  consecutive  weeks 
prior  to  said  election,  said  publication  commencing  on  the  7th 
day  of  October,  1915. 

The  election  was  so  held  on  November  2,  1915.     The  total 
number  of  registered  electors  entitled  to  vote  at  such  election 
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was  101,163;  the  total  number  of  electors  voting  atsaid  election 
was  96,282 ;  and  the  total  number  of  votes  cast  for  and  against 
the  issuing  of  said  park  bonds  was  81,064.  Forty-seven  thousand 
two  hundred  and  ninety-four  electors  voted  for,  and  33,770  voted 
against  the 'issue  of  said  park  bonds,  the  majority  in  favor  of 
such  issue  being  13,524  votes. 

It  appears  from  the  evidence  that  in  addition  to  the  legal 
notice  published  in  the  Cincinnati  daily  Times-Star  above  re- 
ferred to,  rflTich  notoriety  was  given  to  the  fact  that  the  question 
of  voting  upon  the  issue  of  park  bonds  would  be  submitted  at  the 
general  election  to  be  held  Jsovember  2,  1915,  by  numerous  pub- 
lications in  all  of  the  newspapers  of  the  city  and  by  many  public 
meetings  at  which  the  subject  was  presented  by  different  speak- 
-^ers,  and  that  the  public  generally  were  fully  informed  upon  the 
fact  that  such  special  election  on  this  question  would  be  held. 

In  accordance  with  said  proceedings  and  election,  on  Novem- 
ber 23,  1915,  the  council  of  the  city  of  Cincinnati  duly  passed 
an  ordinance  providing  for  the  issue  of  bonds  of  said  city  in 
the  sum  of '  $1,250,000  for  park  purposes,  which  ordinance  was 
duly  approved  by  the  mayor  and  published  according  to  law. 

On  December  3, 1915,  the  city  auditor,  in  accordance  with  law, 
offered  said  park  bonds  to  the  trustees  of  the  sinking  fund  of 
the  city  of  Cincinnati,  and  said  sinking  fund  trustees  then  ac- 
cepted $250,000  of  said  issue  of  bonds  and  rejected  the  remain- 
ing $1,000,000  of  said  bonds.  Said  latter  amount  of  bonds  were 
then  offered  in  accordance  with  law  to  the  board  of  commis- 
sioners of  the  sinking  fund  of  the  school  district  of  the  city  of 
Cincinnati,  and  afterwards  to  the  industrial  commission  of  Ohio, 
both  of  which  bodies  rejected  the  said  bonds.  Thereupon  the 
city  auditor  duly  advertised  the  sale  of  $250,000  of  said  bonds 
according  to  law.  Bids  were  received  for  same  March  22,  1916, 
and  an  award  was  made  to  the  highest  bidders  for  the  sum  of 
$268,175.  This  action  was  then  brought  to  prevent  the  con- 
summation of  the  sale  under  said  award. 

On  the  same  day  bids  were  received  by  the  city  auditor  for 
the  sale  of  $200,000  bonds  of  the  city  of  Cincinnati  to  be  issued 
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under  an  ordinance  of  council  passed  January  18,  1916,  to  pro- 
vide funds  to  pay  the  costs  and  expense  of  improving  and  re- 
pairing streets,  viaducts,  bridges  and  culverts  in  said  city.  The 
original  issue  provided  by  said  ordinance  was  $280,000,  of  which 
$80,000  was  taken  by  the  sinking  fund  commission  on  February 
3,  1916. 

A  statement  of  the  bonds  already  issued  by  the  city  and,  its 
net  indebtedness  thereunder  was  furnished  in  evidence,  as  was 
also  a  statement  of  the  total  value  of  all  the  property  of  such 
city  as  listed  and  assessed  for  taxation,  from  which. statements 
it  is  agreed  that  if  both  sets  of  bonds  are  issued  under  the 
awards  made  by  the  city  auditor  on  March  22,  1916,  as  above 
recited,  the  net  indebtedness  of  the  city,  including  such  bonds, 
would  then  be  in  excess  of  two  and  one-half  per  cent,  of  the  total 
value  of  its  property,  but  not  in  excess  of  five  per  cent,  of  such 
value  as  provided  in  Sections  3941,  3948  and  3952,  General 
Code. 

The  questions  submitted  for  decision  are : 

1.  Does  the  failure  to  advertise  the  legal  notice  of  the  special 
election  strictly  in  compliance  with  General  Code  3946  invalidate 
that  election  and  the  bond  issue  made  thereunder. 

2.  Where  the  city  council  fails  to  issue  bonds  in  accordance 
with  the  request  of  the  board  of  park  commissioners,  and  an 
election  is  had  thereon  by  virtue  of  Section  4064,  General  Code, 
does  a  majority  vote  in  favor  of  the  bonds  obviate  the  restric- 
tions imposed  by  Sections  3941  and  3952,  General  Codet  In 
other  words,  is  the  limitation  of  a  bond  issue  authorized  by  a 
majority  vote  in  such  an  election  two  and  one-half  per  cent.,  or 
is  it  subject  only  to  the  limitation  of  five  per  cent,  under  the 
terms  of  Sections  3948  and  3952,  General  Code  ? 

3.  If  such  issue  is  in  excess  of  the  limitation  allowed  should 
the  court  enjoin  the  entire  sale,  or  only  so  mUch  of  said  bonds  as 
would  make  the  net  indebtedness  exceed  the  limitation  imposed 
by  law? 

The  requirements  of  Section  3946,  General  Code,  in  a  munici- 
pality where  a  newspaper  is  printed,  are  that  thirty  days'  notice 


462  COURT  OF  APPEALS. 


Cincinnati  v.  Puchta,  Mayor.  [Vol.25(N.8.) 


of  an  election  for  the  issue  of  bonds  shall  be  given  in  one  or  more 
newspapers,  once  a  week  for  four  consecutive  weeks  prior  to 
such  election.  In  this  case  the  legal  notice  published  by  the 
board  of  deputy  state  supervisors  and  inspectors  of  elections 
was  printed  in  a  newspaper  once  a  week  for  four  consecutive 
weeks,  but  the  first  publication  was  only  twenty-six  days  prior 
to  the  election  instead  of  thirty  days  as  required  by  law. 

The  purpose  of  such  a  provision  of  law  is  to  fully  advise  the 
electorate  of  the  submission  of  the  proposition  to  be  voted  on, 
that  a  full  expression  may  be  had  of  the  will  of  the  people  upon 
that  question.  So  far  as  the  duty  of  the  election  board  is  con- 
cerned, all  of  the  details  of  the  law  should  be  strictly  observed, 
and  as  to  them  the  provisions  found  in  3946,  General  Code,  must 
be  considered  mandatory;  but  where  the  objects  to  be  accom- 
plished have  been  fully  met,  and  general  notice  of  such  approach- 
ing election  has  been  had  by  the  electors,  and  a  full  vote  has 
been  cast  thereon  evidencing  such  knowledge,  the  failure  of  the 
election  officers  to  comply  fully  with  the  requirements  of  law 
must  be  deemed,  so  far  as  the  election  itself  is  concerned,  an 
irregularity  which  will  not  invalidate  it. 

In  this  case  it  was  shown  that  each  elector  was  given  a  ballot 
upon  the  question  of  issuing  these  bonds,  and  considering  the 
well  known  tendency  of  many  voters  to  ignore  questions  of  this 
character  and  to  fail  to  vote  thereon  either  at  general  or  special 
elections,  a  large  vote  was  cast  upon  the  question,  compared  with 
the  total  vote.  This  in  itself  shows  that  the  electorate  were  weU 
informed  as  to  tlie  fact  of  such  special  election,  and  were  not  in 
any  way  prejudiced  by  the  misfeasance  of  the  election  officers  in 
publishing  the  legal  notice  for  a  period  of  twenty-six  days  in- 
stead of  for  the  full  period  of  thirty  days.  The  election,  there- 
fore, must  be  held  valid. 

In  Foster  v.  Scarff,  15  0.  S.,  532,  the  court  says  at  page  537 : 

**We  have  no  doubt  that  where  an  election  is  held  in  other 
respects  as  prescribed  by  law,  and  notice  in  fact  of  the  election 
is  brought  home  to  the  great  body  of  the  electors,  though  de- 
rived through  means  other  than  the  proclamation  which  the  law 
prescribes,  such  election  would  be  valid." 
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To  the  same  effect  are:  In  re  Chagrin  Falls,  91  0.  S.,  308, 
312 ;  Fike  V.  State  of  Ohio,  4  C.C.  (N.S.),  81 ;  Harpster  v.  Brower, 
5  C.  C,  395;  McCrary  on  Elections,  4th  Ed.,  Section  179; 
Toirn  of  Orove  v.  Haskell,  24  Okla.,  707 ;  Ardmore  v.  State,  24 
Okla.,  862. 

2.  The  question  of  whether  a  favorable  majority  vote  on  the 
issue  of  park  bonds  provided  for  under  Section  4064  and  4065, 
General  Code,  is  still  subject  to  the  limitation  found  in  Sections 
3941,  3948  and  3952,  General  Code,  has  been  disposed  of  by  the 
case  of  Henderson  v.  Cincinnati,  81  0.  S.,  27.  At  the  time  of 
the  decision  of  that  case  Section  3952  had  not  been  enacted,  and 
the  limitation  of  four  per  cent,  found  in  Section  3941  was  held 
applicable  to  an  issue  of  park  bonds  authorized  as  was  the  issue 
under  consideration  here.  Section  3952  reduces  that  limit  of 
four  per  cent,  to  two  and  one-half  per  cent,  and  under  the  deci- 
sion of  the  Supreme  Court  referred  to  such  limitation  would  un- 
doubtedly apply  here,  where,  as  in  this  case,  the  bond  issue 
carried  by  a  majority  vote  and  not  by  a  vote  of  two-thirds. 

3.  The  question  of  the  legality  of  any  issue  of  bonds  under 
the  proceedings  had,  has  also  been  discussed  by  counsel.  It  is 
conceded  that,  so  far  as  the  $250,000  of  park  bonds  taken  by  the 
board  of  sinking  fund  commissioners  is  concerned,  they  are 
within  the  limitation  of  two  and  one-half  per  cent.,  and  they  are, 
therefore,  valid  bonds.  It  is  questioned  whether  there  was  au- 
thority in  the  board  of  park  commissioners  to  request,  and  the 
city  officers  to  order,  the  issue  of  less  than  the  full  amount  of 
park  bonds  authorized  which  had  not  been  taken  by  the  sinking 
fund  commissioners,  viz.,  $1,000,000.  While  no  positive  provi- 
sion is  made  in  the  ordinance  authorizing  the  sale  of  these  park 
bonds,  for  selling  them  at  different  times  in  different  parcels, 
it  would  seem  the  common-sense  view  to  take  of  the  matter  that 
it  was  not  intended  by  council  that  in  the  absence  of  immediate 
need  of  the  full  value  of  $1,000,000  the  park  board  would  not 
have  authority  to  sell  an  issue  of  less  than  that  amount  suffi- 
cient for  their  needs  from  time  to  time.  In  the  opinion  of  this 
court,  there  is  no  objection  to  the  fact  that  but  $250,000  were 
advertised  and  sold  in  the  award  under  question  here.    But,  as 
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held  by  the  Supreme  Court  in  the  Henderson  ease,  there  is  noth- 
ing in  the  park  bond  law  that  dispenses  with  the  general  limita- 
tion imposed  by  Sections  3941,  3948  and  3952,  General  Code,  and 
as  the  favorable  vote  for  the  issue  of  these  bonds  was  not  the 
two-thirds  vote  provided  for  in  Section  3947,  General  Code, "the 
limitation  applicable  here  must  be  two  and  one-half  per  cent, 
rather  than  five  per  cent,  of  the  total  value  of  the  city  property. 
Up  to  the  extent,  therefore,  of  two  and  one-half  per  cent.,  the 
issue  of  these  bonds  would  be  legal. 

The  determination  of  just  what  sum  can  .be  issued  is  further 
involved  by  the  fact  of  the  attempted  sale  of  street  repairing 
bonds  at  the  same  time.  It  appears  that  the  ordinance  for  the 
issue  of  the  park  bonds  was  prior  in  time  to  the  ordinance  for 
the  issue  of  street  repairing  bonds,  and  because  of  that  fact  it 
would  appear  to  be  entitled  to  precedence.  But  Section  3950, 
General  Code,  fixes  the  time  when  an  indebtedness  shall  be 
deemed  created  or  incurred,  and  the  determination  of  which  in- 
debtedness is  first  incurred  is  left  to  the  decision  of  the  proper 
officers  of  the  city  as  a  matter  of  oflScial  action,  rather  than  to 
the  determination  of  this  court  upon  such  presentation  as  here 
made,  it  being  understood,  however,  that  no  bonds  can  be  issued 
in  excess  of  the  total  limitation  imposed  by  law. 

A  decree  may  be  drawn  enjoining  the  issue  and  sale  of  any 
bonds  in  excess  of  the  amount  fixed  by  such  limitation,  which 
doubtless  can  be  agreed  upon  by  counsel. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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RIGHTS  or  ONE  EXPELLED  FROM  A  HOME  FOR  THE  AGED. 

Ck>urt  of  Appeals  for  Hamilton  County. 

Margaret  J.  Dennedy  and  Michael  Dennedy  v.   The  St. 
Theresa's  Home  for  the  Aged  et  al..* 

Decided,  February  7,  1916. 

Payment  for  Madntenance  far  Life  in  a  Home  for  the  Aged — Consti- 
tutes a  Binding  Contract — Expulsion  Entitles  an  Inmate  to  Main^ 
tain  Proceedings  With  Reference  Thereto — Error  in  Rejecting  Evi- 
dence as  to  the  Procedure  Followed. 

1.  Courts  will  treat  as  a  binding  contract  an  agreement  whereby  a 

home  and  maintenance  for  life  are  promised  by  a  home  for  the  aged 
to  one  who  has  paid  a  specific  sum  in  consideration  for  such 
promise. 

2.  Where  an  inmate  in  sucli  an  institution  under  such  a  contract  is 

expelled  therefrom,  it  is  error  to  refuse  free  latitude  in  showing 
resulting  hardship  and  damage  together  with  the  nature  thereof. 

3.  It  la  also  error  to  deny  to  an  inmate  who  has  been  expelled  the 

privilege  of  showing  any  irregularity  of  defect  in  the  proceedings 
leading  to  the  order  of  expulsion,  including  the  nature  of  the 
charges,  the  hearing  thereon,  and  all  things  connected  with  the 
order  of  expulsion. 

J.  M,  Daivsoii,  for  plaintiffs  in  error. 

E,  S.  Morrissey,  L.  F.  RaUervrum  and  Af .  F,  Roebling,  contra. 

Jones  (E.  H.),  P.  J. 

There  is  a  petition  in  error  in  this  case  asking  a  reversal  of 
the  judgment  of  the  superior  court  dismissing  the  petition  below. 
The  petition  was  by  Margaret  Dennedy  and  her  brother,  Michael 
Dennedy,  who  sought  an  injunction  against  the  St.  Theresa's 
Home  for  the  Aged  restraining  it  from  ejecting  the  plaintiff. 
Miss  Dennedy,  from  the  home. 

Miss  Dennedy  is  seventy-three  years  of  age.  Her  brother, 
Michael  Dennedy,  in  1911  paid  to  the  St.  Theresa's  home  the 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
cafle  overruled  by  the  Supreme  Court,  May  16,  1916, 
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sum  of  $500  on  condition  that  his  sister  be  provided  a  home  and 
maintenance  for  life.  Miss  Dennedy 's  occupancy  may  have  been 
probationary  at  first;  but  she  has  been  there  continuously  and 
the  record  shows  to  this  court's  satisfaction  that  the  contract  be- 
came absolute  and  binding  on  the  home  not  later  than  March, 
1912. 

The  petition  herein  contains  the  necessary  averments  for 
injunction.  It  is  not  denied  that  action  had  been  taken  by  those 
in  charge  of  the  institution  to  eject  this  old  lady  and  that  efforts 
were  being  made  and  steps  being  taken  to  make  her  leave.  But 
it  is  claimed  by  way  of  defense  that  charges  had  been  preferred, 
heard  by  the  governing  board  and  by  it  sustained,  and  that  the 
order  of  ejectment  was  based  thereon. 

As  has  been  said,  the  rights  of  plaintiff  are  founded  on  con- 
tract, and  in  such  respect  differ  from  those  of  members  of  social, 
benevolent  or  religious  organizations.  •  Under  her  contract  Miss 
Dennedy  haa  acquired  rights  which  courts  of  law  must  recognize 
and  take  cognizance  of.  But  whether  she  must  resort  to  a  court 
of  law  for  damages  or  can  obtain  relief  from  a  court  of  equity 
is  a  question  dependent  upon  the  nature  of  her  damage — ^as  to 
whether  or  not  it  can  be  measured  in  money,  and  whether  the 
law  court  can  afford  her  adequate  relief.  See  Mulroy  v.  Knights 
of  Honor,  28  Mo.  App.,  463. 

We  call  attention  also,  in  this  connection,  to  the  case  of  The 
Parliament  of  the  Prudent  Patricia/ns  of  Pompeii  v.  Marr,  20 
App.  Cas.  D.  C,  364.    Paragraph  6  of  the  syllabus  is  this  : 

**  Although,  as  a  rule,  the  courts  will  not  interfere  to  deter- 
mine a  person's  *good  standing'  in  a  fraternal  or  other  associa- 
tion, when  such  good  standing  is  based  upon  morals,  religion, 
etc.,  yet  when  it  appears  that  the  governing  body  of  a  beneficial 
association  has  refused  to  pay  a  member's  policy  of  insurance 
on  the  ground  that  the  member  was  not  in  good  standing  and 
that  such  good  standing  was  based  merely  upon  the  payment  of 
dues  and  that  such  dues  had  been  paid,  the  courts  will  not  hesi- 
tate to  take  cognizance  of  the  matter." 

We  quote  from  the  opinion  in  this  case  the  following  pertinent 
paragraphs : 
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Pages  374-5:  **Even  if  it  could  be  held  that  in  an  incorpo- 
rated association,  such  as  the  appellant  is,  a  by-law  could  be 
sustained  which  would  prohibit  recourse  to  the  ordinary  tribunals 
of  law,  in  regard  to  which  we  entertain  very  grave  doubt ;  and 
even  if  in  a  voluntary,  and  especially,  a  religious  organization, 
by-laws  and  regulations  for  the  discouragement  of  litigation 
have  been  upheld,  yet  most  undoubtedly,  in  order  to  preclude 
one  from  resorting  to  the  ordinary  tribunals  of  the  land  for  the 
enforcement  of  purely  civil  contracts,  there  must  be  some  ex- 
press and  specific  agreement  shown  for  the  substitution  of  some 
other  mode  of  settlement.  No  such  agreement  is  shown  here; 
there  is  no  mode  pointed  out  by  the  pleas  for  the  settlement  of 
claims  like  that  of  the  appellee  ^in  the  regular  channels  of  the 
order. ^  It  is  not  shown  that  the  appellees  or  George  Marr, 
agreed  not  to  have  recourse  to  the  courts  in  cases  like  the  pres- 
ent. He  who  would  oust  the  courts  of  the  land  of  their  ordinary 
jurisdiction,  must  show  with  specific  distinctness  what  substi- 
tute therefor  iias  been  established ;  and  it  is  not  shown  by  the 
pleas  in  the  present  case  that  any  officer  or  tribunal  has  been 
established  to  pass  upon  this  class  of  claims." 

Pages  375-6:  "Courts  of  law,  it  is  true,  will  not  ordinarily 
concern  themselves  with  the  question  of  the  good  standing  of 
members  of  social,  benevolent  and  religious  organizations.  Mat- 
ters of  morals,  or  religion,  or  dogma,  or  discipline,  or  gentle- 
manly conduct,  must  be  left  to  these  organizations  to  be  settled 
as  best  they  can  in  their  own  way.  But  good  standing,  with 
reference  merely  to  a  civil  contract,  and  which  depends  on  the 
payment  of  dues  to  the  organization,  is  a  thing  of  which  the 
civil  courts  will  not  hesitate  to  take  cognizance." 

In  further  support  of  the  principle  involved  here  and  upon 
which  plaintiffs  rely  for  equitable  relief,  we  quote  from  High 
on  Injunction: 

Section  30 :  *  *  The  mere  existence  of  a  remedy  at  law  is  not 
in  itself  suflScient  ground  for  refusing  relief  in  equity  by  in- 
junction. Nor  does  the  existence  or  non-existence  of  a  remedy 
at  law  afford  a  test  as  to  the  right  to  relief  in  equity.  To  de- 
prive a  plaintiff  of  the  aid  of  equity  by  injunction,  it  must  also 
appear  that  the  remedy  at  law  is  plain  and  adequate;  in  other 
words,  that  it  is  as  practical  and  eflBcient  to  secure  the  ends  of 
justioe  and  its  proper  and  prompt  administration  as  is  the 
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remedy  in  equity.  And  unless  this  is  shown  a  court  of  equity 
may  lend  its  extraordinary  aid  by  injunction,  notwithstanding 
the  existence  of  a  remedy  at  law." 

Section  22:  *'By  irreparable  injury  is  not  meant  that  the 
injury  is  beyond  the  possibility  of  repair  by  money  compensa- 
tion, but  it  must  be  of  such  a  nature  that  no  fair  and  reason- 
able redress  may  be  had  in  a  court  of  law,  and  that  to  refuse 
the  injunction  would  be  a  denial  of  justice." 

And  Joyce,  in  his  work  on  the  same  subject,  says,  Section  36: 

**The  injury  is  irreparable  when  it  is  of  such  a  nature  that 
the  injured  person  can  not  be  adequately  compensated  therefor 
in  damages,  or  when  the  damages  which  may  result  therefrom 
can  not  be  measured  by  any  certain  pecuniary  standard." 

This  action  is  based  on  contract,  as  we  have  heretofore  re- 
marked, and  as  the  petition  plainly  shows.  The  situation  of 
plaintiff  is  different,  therefore,  from  one  who  is  a  member  of  a 
benefit  society,  and  her  right  to  apply  to  a  court  for  relief  much 
more  firmly  established  and  generally  recognized.  Yet  cases  are 
cited  and  eminent  authors  quoted  in  the  brief  of  counsel  for 
plaintiffs  in  error  showing  that  even  members  of  such  organiza- 
tions have  been  given  relief  in  equity  where  they  could  show 
that  the  threatened  damage  was  irreparable  and  incapable  of 
settlement  upon  a  pecuniary  basis. 

Plaintiff  was  therefore  entitled  to  show  her  inability  to  obtain 

adequate    relief   in    a    court    of    law.     We    can    well    imagine 

from  the  circumstances  shown  in  the  record  the  difficulty  and 

lack  of  opportunity  to  procure  a  contract  such  as  that  held  by 

plaintiffs.    Such  institutions  are  few  in  number.    She  may  not 

have  the  money  with  which  to  again  buy  a  home  for  life,  and 

even  if  she  could  get  the  money  she  would  be  compelled  to  leave 

behind  friendships  and  associations  for  which  no  substitute  could 

be  found  in  the  new  home. 

In  this  case  the  trial  court  should  have  gone  fully  into  such  an 
inquiry  and  should  have  allowed  great  latitude  to  plaintiff  in 
her  attempt  to  show  any  hardship  or  damage  and  the  nature  and 
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extent  thereof  which  may  be  worked  by  her  expulsion.  In  such 
manner  only  can  the  court  determine  her  right  to  the  relief 
prayed  for. 

The  plaintiff  was  also  entitled  to  show,  if  she  could,  any  irreg- 
ularity or  defect  in  the  proceedings  leading  to  the  order  of  ex- 
pulsion. This  would  include  the  nature  of  the  charges,  the 
hearing  thereon,  and  all  things  connected  with  the  action  of  the 
board  in  expelling  her.  In  denying  these  things  to  plaintiff  in 
the  trial  below,  we  are  of  the  opinion  that  the  court  erred  to  her 
prejudice. 

The  portion  of  the  record  where  the  errors  occur  is  pages  66, 
67  and  68,  and  we  quote  only  a  part: 

On  page  66:  '*Q.  Now,  in  the  case  of  charges  that  are  pre- 
ferred by  the  matron,  that  a  party  did  not  show  her  the  proper 
respect— 

**The  Court:  Gentlemen,  we  can  not  possibly  go  into  all 
those  details. 

*  *  Whereupon  counsel  for  plaintiff  offered  to  prove  by  letters 
and  papers  in  this  case  that  no  material  or  substantial  charges 
were  ever  preferred  against  the  plaintiff,  Margaret  Dennedy, 
before  the  board  controlling  the  St.  Theresa's  Home. 

' '  Whereupon  said  tender  of  proof  was  rejected  by  the  court, 
to  which  ruling  of  the  court,  plaintiff,  by  their  counsel,  at  the 
time,  excepted." 

Page  67:  **Mr.  Dawson:  I  also  offer  to  prove  that  the 
plaintiff  in  this  case,  Margaret  Dennedy,  made  a  demand,  after 
being  notified  that  a  trial  before  this  board  was  to  be  had,  re- 
questing a  copy  of  the  charges  to  be  met  by  her,  and  that  this 
demand  was  refused. 

**  Whereupon  said  tender  of  proof  was  rejected  by  the  court, 
to  which  ruling  of  the  court,  plaintiffs,  by  their  counsel,  at  the 
time,  excepted. 

**Mr.  Dawson:  I  also  offer  to  prove  by  documents  in  the 
matter,  that  this  plaintiff  made  a  demand  for  the  names  of  the 
witnesses  and  that  this  demand  was  refused. 

**  Whereupon  said  tender  of  proof  was  rejected  by  the  court, 
to  which  ruling  of  the  court,  plaintiffs,  by  their  counsel,  at  the 
time,  excepted. 

**Mr.  Dawson:  I  also  offer  to  show  by  the  papers  in  the 
ease,  that  this  plaintiff,  Margaret  Dennedy,  demanded  the  right 
to  be  present  with  counsel  at  the  inquiry  into  these  matters 
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concerning  her  right  to  remain  in  the  home,  and  that  she  was 
refused  the  right  to  appear  with  her  counsel  or  to  have  the 
assistance  of  counsel  in  meeting  the  charges  made." 

Page  68:  **  Whereupon  the  court  rejected  said  tender  of 
proof,  to  which  ruling  of  the  court,  plaintiffs,  by  their  counsel, 
at  the  time,  excepted. 

*' Copies  of  said  demand  are  hereto  attached  marked  Exhibits 
H,  I  and  J  and  made  part  hereof. 

* '  Mr.  Dawson :  I  also  offer  to  show  that  the  plaintiff  in  this 
case,  Margaret  Dennedy,  has  conducted  herself  strictly  in  ac- 
cordance with  all  rules  and  regulations,  constitution  and  by- 
laws, and  that  the  expulsion  or  pretended  expulsion  of  her  by 
the  Saint  Theresa's  Home  for  the  Aged,  and  its  officers  and 
directors,  has  been  without  any  cause  or  excuse. 

**  Whereupon  the  court  rejected  said  tender  of  proof,  to  which 
ruling  of  the  court,  plaintiffs,  by  their  counsel,  at  the  time,  ex- 
cepted." 

For  error  in  rejecting  this  evidence  the  judgment  is  reversed, 
and  the  cause  remanded  for  new  trial. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


ERROK  IN  DIRECTING  A  VERDICT  rOR  THE  DEFENDANT. 

Court  of  Appeals  for  Richland  County. 

BxniTON,  Preston  &  Co.  v.  National  Granite  Co.*  • 

Decided,  February  2,  1916. 

Right  of  a  Litigant  to  Have  His  Case  Determined  by  a  Jury — No  Au- 
thority in  Trial  Judge  to  Direct  a  Verdict  Where  Material  Facts  Are 
in  Dispute — Application  of  the  Rule  to' an  Action  on  an  Executory 
Contract. 

Where  facts  necessary  to  a  determination  of  the  issue  involved  are  in 

dispute,  it  is  error  to  direct  a  verdict  and  such  a  situation  !s  ^ 

presented  where  there  is  conflict  in  the  evidence  as  to  material 
facts  and  some  of  the  questions  of  fact  are  of  such  a  character  that 
different  minds  might  arrive  at  different  conclusions. 

•Motion  to  require  Court  of  Appeals  to  certify  its  record  in  this  case 
overruled  by  the  Supreme  Court,  May  23,  1916. 
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/.  W.  Oalhraith,  for  plaintifiE  in  error. 
McBride  &  Wolfe,  contra. 

HoucK,  J. 

The  parties  to  this  proceeding  in  error  stand  as  they  stood  in 
the  court  below.  The  plaintiff  brought  suit  to  recover  the  sum 
of  $845;  being  the  full  amount  it  had  paid  to  defendant  on  an 
executory  contract  for  the  purchase  and  delivery  of  four  monu- 
ments which  plaintiff  claimed  were  not  made  according  to  the 
terms  of  said  contract,  and,  further,  that  it  had  never  accepted 
said  monuments.  The  defendant  filed  an  answer,  being,  in  sub- 
stance, a  general  denial.  The  case  was  tried  to  a  jury,  and  after 
the  plaintiff  had  offered  its  evidence  the  defendant  filed  a  mo- 
tion for  a  directed  verdict,  which  was  sustained  by  the  court.  A 
motion  for  a  new  trial  was  filed,  heard  and  overruled.  The 
plaintiff  in  error  prosecutes  error  to  this  court  seeking  a  reversal 
of  the  judgment  below,  and  in  its  petition  in  error  alleges  several 
grounds  of  error,  but  in  oral  argument  its  counsel  seems  to  rely 
upon  one  ground  only,  namely,  that  there  were  questions  of  dis- 
puted fact  that  should  have  been  submitted  to  the  jury  for  its 
determination. 

We  have  examined  the  record  in  this  case  with  muQh  care,  and 
we  find  the  following  questions  of  disputed  fact : 

1.  Was  the  contract  in  question  made  and  executed  in  Ver- 
mont or  Ohio  ! 

2.  Were  the  monuments  in  question  accepted  by  the  plaint- 
iflt 

3.  Were  the  monuments  in  question  of  the  size,  color  and 
kind  purchased  by  the  plaintiff? 

4.  Did  the  agent  of  plaintiff  in  Vermont  accept  the  monu- 
ments? 

5.  Did  the  plaintiff  accept  said  monuments,  or  any  part  of 
samet 

If  these  were  questions  of  fact  and  were  necessary  for  the 
proper  determination  of  the  issues  involved  in  the  present  case, 
and  they  were  disputed,  then  they  should  have  been  submitted 
to  the  jury  for  its  determination.    A  motion  for  a  directed  ver- 
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diet  involves  not  only  an  admission  of  the  truth  of  the  evidence, 
but  it  further  admits  the  existence  of  all  the  facts  which  the 
evidence  tends  to  establish.  If  the  testimony  be  conflicting, 
the  facts  uncertain,  or  the  proper  inferences  to  be  drawn  there- 
from doubtful,  then  and  in  that  event  the  court  would  not  be 
warranted  in  directing  the  jury  to  return  a  particular  verdict. 

It  is  the  right  of  litigants  in  jury  trials  to  have  the  weight  and 
suflSciency  of  the  evidence  submitted  to  and  passed  upon  by  the 
jury,  this  being  a  right  of  which  they  can  not  be  deprived  by 
the  trial  judge,  unless  it  is  done  with  the  consent  and  approval 
of  the  parties  in  interest.  It  therefore  follows,  if  there  is  evi- 
dence tending  to  prove  each  material  fact  put  in  issue  and  indis- 
pensable to  a  recovery,  that  it  should  be  submitted  to  the  jury, 
under  proper  instructions  from  the  court.  Where  there  is  no 
conflict  in  the  evidence  as  to  the  material  facts  of  the  case,  or 
where  the  material  facts  are  conceded,  and  where  the  law  admits 
of  no  inference  from  the  evidence  except  that  which  is  favorable 
to  the  defendant,  a  motion  for  a  directed  verdict  made  by  the 
defendant  might  be  properly  sustained. 

Prom  an  examination  of  the  re\5ord  in  this  case  we  find  that 
there  was  a  conflict  in  the  evidence  as  to  the  material  facts ;  that 
the  material  facts  were  not  conceded ;  and  we  do  not  think  it  will 
be  seriously  claimed  that  no  other  inference  could  be  drawn  from 
the  evidence  except  that  which  is  favorable  to  the  defendant. 
We  further  find  from  the  record  that  some  of  the  questions  of 
fact  were  of  such  character  that  the  testimony  offered  with  ref- 
erence to  same  was  not  only  conflicting,  but  of  that  kind  and 
character  that  different  minds  might  have  arrived  at  different 
conclusions.  This  being  so,  it  was  a  question  for  the  jury  to 
determine.  We  cite  in  support  of  this  doctrine  the  case  of 
Hickman  v.  Ohio  State  Life  Insurance  Co,,  92  0.  S.,  p.  87,  where 
the  court  say: 

*'In  order  that  an  issue  should  be  required  to  be  submitted 
to  the  jury  it  is  not  essential  that  there  be  such  a  conflict  in 
the  testimony  of  different  witnesses  as  makes  it  necessary  for 
the  jury  to  determine  disputes  or  questions  of  veracity.  That  is 
not  the  only  province  of  the  jury.    They  have  another  important 
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function  and  duty.  Where  there  is  no  dispute  or  conflict  in  the 
testimony  of  different  witnesses,  but  nevertheless  the  unconflict- 
ing  testimony  disclpses  a  variety  of  circumstances  from  which 
different  minds  may  reasonably  arrive  at  different  conclusions 
as*  to  the  ultimate  facts  shown  by  such  evidence,  then  it  is  the 
duty  of  the  jury  to  determine  such  ultimate  facts  even  though 
the  trial  judge  should  himself  be  convinced  as  to  what  the  con- 
clusion should  be." 

The  defenda^t  contends  that  the  doctrine  laid  down  in  the 
case  of  Bowman  Lumber  Co.  v.  Anderson  et  (U,  70  0.  S.,  16,  is 
decisive  of  the  case  at  bar,  the  syllabus  of  the  case  being  as 
follows : 

**By  an  executory  contract  for  the  sale  and  delivery  of  chat- 
tels of  a  described  grade  or  quality,  the  seller  becomes  bound  to 
deliver  goods  of  the  character  described,  but  in  the  absence  of 
express  terms  of  warranty  no  obligation  is  imposed  upon  him 
which  survives  the  acceptance  by  the  purchaser  of  an  article  de- 
livered by  the  seller  in  good  faith  as  in  the  performance  of  fhe 
contract,  if  the  acceptance  is  with  full  knowledge  of  all  the 
conditions  affecting  the  character  and  quality  of  the  article. 


tf 


We  agree  with  counsel  for  the  defendant  that  this  is  a  correct 
principle  of  law  and  is  applicable  to  the  particular  case  to  which 
it  is  applied,  but  it  is  not  applicable  to  the  facts  in  the  case  at 
bar.  In  the  present  case  the  plaintiff  denies  that  he  accepted  the 
monuments  in  question,  and  that  being  a  question  of  fact  which 
is  disputed,  and  being  one  for  the  jury  to  pass  upon,  we  do  not 
see  how  the  claim  of  defendant  can  have  any  force  with  refer- 
ence to  it  being  applicable  to  the  present  case.  If  the  plaintiff 
had  accepted  the  monuments,  then  it  would  have  been  bound  to 
pay  for  same  unless  it  alleged  and  proved  fraud,  but  as  it  claims 
it  never  accepted  them,  and  that  being  a  disputed  question  of 
fact,  the  rule  of  law  urged  by  defendant  is  not  applicable  to  the 
facts  disclosed  in  the  present  case. 

We  feel  that  we  are  supported  in  our  theory  of  this  case  by  a 
long  line  of  authorities,  not  only  in  our  own,  but  other  states. 
Judge  Ranney,  speaking  for  the  court  in  the  case  of  Ellis  &  Mor- 
ion V.  Ohio  Life  Insurance  &  Trust  Co,,  4  0.  S.,  pp.  645  and  648, 
says: 
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**The  law  of  every  case,  in  whatever  form  presented,  belongs 
to  the  court ;  and  it  is  not  only  the  right  of  the  judge,  but  his 
solemn  duty,  to  decide  and  apply  it.  He  must  determine  the 
legal  requisites  to  the  right  of  action,  and  the  admissibility  of 
the  evidence  offered  to  sustain  it.  When  all  of  the  evideiice 
offered  by  the  plaintiff  has  been  given,  and  a -motion  for  a  non- 
suit is  interposed,  a  question  of  law  is  presented,  whether  the 
evidence  before  the  jury  tends  to  prove  all  the  facts  involved 
in  the  right  of  action  and  put  in  issue  by  the  pleadings.  In  de- 
ciding this  question,  no  finding  of  facts  by  the  court  is  required, 
and  no  weighing  of  the  evidence  is  permitted.  All  that  the  evi- 
dence in  any  degree  tends  to  prove  must  be  received  as  fully 
proved;  every  fact  that  the  evidence,  and  all  reasonable  infer- 
ences from  it,  conduces  to  establish,  must  be  taken  as  fully  estab- 
lished. 

**Our  conclusions  upon  this  subject  can  not  be  better  stated 
than  in  the  clear  and  explicit  language  of  one  of  the  learned 
judges  in  the  court  below:  'Wherever  there  is  any  evidence, 
however  slight,  tending  to  prove  the  facts  essential  to  make  out 
a  case  for  the  plaintiff,  a  non-suit  can  not  be  properly  ordered; 
it  is  in  no  case  a  question  as  to  the  weight,  but  as  to  the  rele- 
vancy of  the  testimony.  If  the  testimony  tends  to  prove  a  prima 
facie  case  for  the  plaintiff,  a  non-suit  can  not  be  properly  ordered. 
Nor  can  facts  tending  to  prove  a  defense  on  the  part  of  the  de- 
fendant, though  proceeding  from  the  witnesses  introduced  by 
the  plaintiff,  be  considered  on  a  motion  to  non-suit.  If  the  de- 
fendant wishes  to  set  up  any  such  facts,  he  must  resort  to  the 
jury  to  have  them  established.*  *' 

As  to  the  right  of  trial  by  jury  Judge  Wanamaker,  speaking 
for  the  court,  says  in  the  case  of  Oibbs  v.  Village  of  Qirard,  88 
0.  S.,  47 : 

*  *  So  long  as  the  trial  by  jury  is  a  part  of  our  system  of  juris- 
prudence, its  constitutional  integrity  and  importance  should  be 
jealously  safeguarded.  The  right  of  trial  by  jury  should  be  as 
inviolate  in  the  working  of  our  courts  as  it  is  in  the  wording 
of  our  Constitutions." 

The  question  presented  for  our  consideration  in  this  case  is: 
Was  the  trial  court  justified  in  directing  the  jury  to  find  a  verdict 
for  the  defendant,  in  the  light  of  the  facts  and  the  law  applicable 
thereto  ?    In  view  of  what  we  have  already  said,  and  in  the  face 
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of  the  facts  presented  by  the  record,  and  applying  to  the  same 
what  we  feel  are  the  well  established  principles  of  law  governing 
these  facts,  a  majority  of  this  court  is  of  the  opinion  that  the 
trial  judge  was  not  warranted  in  sustaining  the  motion  for  a 
directed  verdict  in  the  case  at  bar,  and  that  by  so  doing  the 
court  erred,  to  the  prejudice  of  the  plaintiff  in  error;  and  so 
finding,  the  judgment  below  should  be  reversed,  which  is  accord- 
ingly done,  and  the  cause  remanded  to  the  common  pleas  court 
for  a  new  trial. 

Shields,  J.,  concurs;  Powell,  J.,  dissents. 


NO  BAR  RAISED  lY  FAOLURE  TO  SET  UP  COUNTER-CLAIM. 

Court  of  Appeals  for  Cuyahoga  County. 
Katiiebine  Engel  v.  M.  L.  Rothman. 

Decided,  March  6,  1916. 

Pleading — Action  for  Liquidated  Damages  Under  a  Contract— Defend- 
ant May  Set  Up  Counter-Claim,  or  Waive  It  and  Bring  an  Inde- 
pendent Action  Thereon. 

A  defense,  where  the  same  facts  constitute  a  counter-claim,  may  be 
withheld  without  estopping  the  defendant  from  asserting  his 
claim  later,  and  having  waived  it  at  the  expense  of  having  the 
costs  assessed  against  him,  he  may  proceed  upon  his  counter- 
claim in  a  separate  action  for  equitable  relief. 

B.  J.  Selzer,  for  plaintiff. 

F.  C.  Scoii  and  M.  L.  Kohlitz,  contra. 

Cabpenteb.  J. 

#  ^ 

This  case  comes  into  this  court  on  appeal. 

It  appears  that  the  defendant,  on  the  14th  day  of  May,  1915, 
recovered  a  judgment  against  the  plaintiff,  Eatherine  Engel,  for 
$1,000,  being  the  amount  stipulated  in  her  contract  with  the 
defendant  Bothman  as  liquidated  damages. 

In  her  answer  in  that  case  she  set  up  as  her  sole  defense  a 
denial  of  her  ownership  of  the  premises  which  she  had  refused 
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to  convey,  ThereaftCF  said  defendant  instituted  an  action  in 
the  court  of  common  pleas  to  subject  plaintiff's  property  on 
Dennison  avenue  to  the  payment  of  said  judgment.  The  present 
suit  is  brought  by  plaintiff  to  restrain  the  defendant  from  pro- 
ceeding to  enforce  the  collection  of  said  judgment,  and  from 
issuing  any  order  of  sale,  and  that  said  contract  may  be  de- 
clared null  and  void. 

In  her  petition  plaintiff  sets  forth  the  recovery  of  said  judg- 
ment ;  that  her  answer  to  the  petition  was  solely  a  denial  of  her 
ownership  of  said  premises,  and  alleges  that  the  contract  upon 
which  said  judgment  was  obtained  and  action  thereupon  founded, 
was  procured  by  a  conspiracy  entered  into  by  said  defendant 
and  one  A.  L.  Simons,  a  real  estate  agent,  acting  in  behalf  of 
said  defendant.  That  said  Simons  made  various  false  repre- 
sentations to  her  which  she  was  induced  to  believe,  and  relying 
thereon  signed  said  instrument.  The  court  below  sustained  the 
motion  of  said  Rothman  to  dissolve  the  restraining  order  granted 
plaintiff  upon  the  filing  of  her  petition,  and  also  sustained  the 
general  demurrer  of  said  defendant  to  the  petition,  and  the 
plaintiff  not  desiring  to  plead  further,  dismissed  plaintiff's  peti- 
tion. 

The  question  which  accordingly  arises  is  whether  the  plaintiff 
is  barred  from  maintaining  this  action  by  failing  in  her  answer 
to  set  up  as  defensive  matter  the  allegations  in  her  present  peti- 
tion. 

It  is  true  that  the  general  rule  is  that  a  party  when  sued  is 
bound  to  set  up  every  defense,  legal  or  equitable,  or  both,  which 
he  may  have  to  an  action,  and  effectually  waives  those  not 
pleaded,  but  it  is  also  true  that  a  party  having  a  counter-claim 
s  not  compelled  to  set  it  up  in  the  same  action.  He  may  waive 
it,  and  at  the  expense  of  having  to  pay  the  costs  as  provided  by 
the  General  Code,  may  institute  an  independent  proceeding. 

It  will  be  remembered  that  plaintiff  in  her  answer  in  the 
former  suit  pleaded  only  that  she  was  not  the  owner  of  the 
premises,  thereby  bringing  herself  squarely  within  the  rule. 

In  the  case  of  Loraine  v.  Long,  6  Cal.,  452,  the  court  say: 

'*  Although  a  party  may  set  up  an  equitable  defense  to  an  ac- 
tion at  law,  his  remedy  is  not  confined  to  that  proceeding.    He 
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may  let  the  judgment  go  at  law,  and  file  his  bill  in  equity  for  re- 
lief. Our  practice  while  it  enlarges  the  field  of  the  remedy  does 
not  take  away  pre-existing  remedies  by  implication." 

In  the  case  of  Hill  v.  Cooper,  6  Ore.,  181,  on  page  186,  the  court 
say: 

*'But  we  understand  that  respondent's  counsel  do  not  strenu- 
ously contend  that  Hill  might  not  have  obtained  the  relief  he 
now  seeks  in  this  suit,  had  he  interposed  the  same  as  a  defense  by 
the  way  of  a  cross  bill  in  equity  to  the  action  by  Cooper  against 
him  to  recover  the  possession  of  this  land.  But  counsel  for  re- 
spondent now  insists  that  having  a  right  under  the  statute  to 
interpose  this  equity  in  that  action,  appellant  having  failed  to 
avail  himself  of  such  a  defense,  can  not  now,  after  having  as- 
serted in  his  answer  in  that  action  that  he  was  the  owner  of  the 
fee  simple  title,  and  that  having  been  determined  against  him, 
come  and  assert  his  equity  derived  through  the  deed  from  Strat- 
ton  to  Patton.  It  is  insisted  by  the  counsel  for  respondent  that 
it  is  the  duty  of  a  party  defendant,  who  has  an  equitable  defense 
to  an  action  at  law,  to  interpose  the  same  by  way  of  cross  bill, 
as  allowed  by  the  code,  and  if  he  fails  to  do  so,  his  right  is  lost 
and  the  determination  of  the  action  at  law  against  him,  will  for- 
ever bar  his  equity.  We  think  it  was  not  the  intention  of  the 
statute  to  place  defendants  in  a  worse  position  by  giving  them  a 
right  to  interpose  equitable  defenses  in  legal  actions  than  they 
were  before.  It  was  the  intention  of  the  statute  to  simplify  legal 
proceedings  and  save  expenses  to  litigants  and  at  the  same  time 
save  to  them  all  their  former  remedies,  if  they  saw  fit  to  omit 
them.  And  such  a  construction  has  been  given  to  a  similar  stat- 
ute in  other  states.  We  think  the  proper  construction  of  this 
statute  is  that  it  confers  on  a  defendant  in  an  action  at  law,  the 
privilege  to  interpose  an  equitable  defense  if  he  has  one,  but 
that  if  he  fails  to  so  interpose,  he  may  avail  himself  of  his  equity 
after  a  judgment  against  him,  in  the  same  manner  as  before  this 
statute  was  enacted." 

In  the  case  of  Witte  v.  Lockwood,  39  0.  S.,  141,  the  syllabus 
is  as  follows: 

**1.  The  general  rule  is  that  a  defendant  is  bound  to  set  up 
every  defense,  legal  or  equitable  or  both,  which  he  may  have  to 
the  action,  and  waives  those  riot  pleaded;  but  where  the  facts 
claimed  to  afford  a  defense  are  sufficient  to  constitute  a  counter- 
claim, there  is  an  exception  to  such  general  rule. 
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**2.  A  defendant  relying  solely  on  his  legal  title,  in  an  ac- 
tion to  recover  the  possession  of  real  property,  and  failing,  is  not 
estopped  to  maintain  an  action  to  correct  mistakes  in  the  deeds 
under  which  the  parties  to  such  action  respectively  claimed.  He 
has  his  election  to  rely  on  such  equitable  title  as  a  defense  of  a 
counter-claim,  or  he  may  maintain  an  action  thereon. 


9> 


In  its  opinion  the  court  say,  at  page  144 : 

• 

*'The  inference  that  a  defense,  where  the  same  facts  consti- 
tute a  counter-claim,  may  also  be  withheld  without  estopping  the 
defendant,  seems  to  be  irresistible.  It  follows  that  Witt  had  his 
election  to  plead  his  equitable  title  as  a  counter-claim  of  a  de- 
fense, or  reserve  it  as  he  has  done,  for  a  separate  action.  The 
New  York  code  of  civil  procedure,  from  which  ours  is  largely 
borrowed,  had  received  a  construction  in  accordance  with  the 
view  here  expressed,  before  the  adoption  of  our  code  {Halsey  v. 
Carter,  1  Duer.,  667).  Mr.  Pomeroy  in  his  able  work  on  the 
modem  codes  of  civil  procedure,  states  the  rule  in  the  same  way 
(Remedies  &  Rem.  Rights,  Section  804) ;  and  we  are  led  to  the 
conclusion,  after  a  laborious  examination  of  the  cases,  that  the 
position  is  impregnable." 

Under  the  foregoing  authorities,  we  regard  the  rule  as  pro- 
nounced therein,  as  applicable  to  the  facts  of  the  case  at  bar,  and 
fully  answers  the  question  at  issue  in  favor  of  the  plaintiff,  and 
the  demurrer  will  be  overruled. 

Meals,  J.,  and  Grant,  J.,  concur. 
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PASSENGERS  AND  INTENDING  PASSENGERS  DISTINGUISHED. 

Court  of  Appeals  for  Stark  County. 

Jane  Sinnock,  Administratrix,  v.  The  Pennsylvania 

Company. 

Decided,   1916. 

Charge  of  Court — As  to  the  Degree  of  Care  Due  an  Intending  Passenger 
by  a  Carrier,  • 

Whether  an  intending  passenger,  who  is  in  and  about  the  depot  await- 
ing the  arrival  of  the  train  he  desires  to  take,  is  a  passenger  and 
therefore  entitled  to  the  highest  degree  of  care,  is  a  question 
which  should  be  submitted  to  the  jury  under  proper  instructions; 
and  to  charge  the  Jury  that  one  injured  under  such  circumstances 
was  a  passenger  at  the  time  of  his  injury  constituted  prejudicial 
error. 

FERNEDiNQ,  J.  (sitting  in  place  of  Shields,  J.). 

A  careful  examination  of  the  errors  complained  of  in  this 
case  leads  to  the  conclusion  that  the  trial  court  in  its  charge  to 
the  jury  omitted  to  distinguish  between  the  degree  of  care  a 
railroad  company  owes  to  an  intending  passenger  in  and  about 
its  station  awaiting  the  arrival  of  a  train,  and  a  passenger 
actually  aboard  one  of  the  railroad  company's  cars. 

An  intending  passenger  has  to  a  greater  or  less  extent  control 
over  his  movements  and  can  therefore  exercise  corresponding 
precautions  to  protect  himself  from  danger.  To  this  end,  it 
becomes  the  duty  of  the  common  carrier  to  provide  such  station 
accommodations  as  are  reasonably  safe  for  persons  exercising 
ordinary  care. 

When  a  passenger  is  actually  aboard  a  train,  he  has  substan- 
tially no  control  over  his  movements;  he  has,  in  effect,  wholly 
surrendered  himself  to  the  care  and  control  of  the  carrier,  and 
the  carrier  must  therefore  exercise  the  highest  degree  of  care 
to  protect  him  (21  C.  C,  288).  This  court  followed  this  rule 
in  the  former  hearing  of  this  case. 
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The  trial  court  in  the  present  hearing  charged  the  jury  as 
follows : 

**If  you  should  find  from  the  evidence  in  this  case  that  John 
Sinnock  went  to  the  station  that  morning  for  the  purpose  of 
taking  train  26  to  Youngstown,  and  was  upon  the  depot  plat- 
form and  went  there  for  that  purpose,  he  was  a  passenger,  and 
if  he  was  a  passenger  he  was  entitled  to  that  degree  of  care 
which  the  law  imposes  upon  a  railway  company  which  is  the 
common  carrier  of  passengers,  and  that  degree  of  care,  gentle- 
men, is  the  highest  degree  of  care.''    •    •    • 

We  are  unable  to  escape  the  conclusion  that  such  instruction 
was  of  such  character  as  to  prejudice  the  rights  of  the  railroad 
company  in  imposing  upon  it  a  higher  degree  of  care  than  was 
required. 

As  a  matter  of  fact,  the  evidence  tends  to  prove  Sinnock  was 
not  a  passenger  upon  any.  train.  It  is  admitted  he  intended  to 
board  a  train  as  a  passenger,  but  whether  he  was  or  was  not  a 
passenger,  we  think  was  a  question  to  be  submitted  to  the  jury 
under  proper  instructions.  The  court  in  effect  announced  in 
his  charge  to  the  jury  that  he  was  a  passenger,  and  therefore 
entitled  to  the  highest  degree  of  care,  and  this,  we  think,  was 
error. 

The  judgment  of  the  court  of  common  pleas  will  therefore 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Powell,  J.,  concurs;  Houck,  J.,  dissents. 
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FROCEEDINCS  IN  ERROR  TO  THE  VINDINCS  OF  A  REFEREE. 

Court  of  Appeals  for  Hamilton  County. 

John  Bryan  v.  D.  DeMott  Woodmansee.* 

Decided,  February  28,  1916. 

Bill  of  Exceptions — Emhodying  Proceedings  Before  a  Referee — How  a 
Review  May  he  Had — Effect  of  Striking  Bill  from  the  Files, 

1.  In  order  to  review  the  findings  of  a  referee  on  the  evidence,  a  mo- 

tion for  a  new  trial  must  be  filed  and  when  overruled  a  bill  of  ex- 
ceptions prepared  and  filed  with  the  referee  for  his  allowance 
and  signature  thereto,  and  a  motion  lies  to  strike  from  the  files 
a  bill  of  exceptions  purporting  to  embody  proceedings  before  a 
referee  but  in  no  way  authenticated  by  him  or  by  the  Judge  of 
the  court  In  which  the  referee  was  appointed. 

2.  The  fact  that  the  granting  of  such  a  motion  leaves  no  bill  of  ex- 

ceptions before  the  court  does  not  authorize  a  dismissal  of  the 
petition  in  error,  but  the  record  as  it  stands,  with  the  bill  of 
exceptions  excluded,  showing  no  substantial  error,  the  Judgment 
will  be  affirmed. 

Keifer  ft  Keifer  and  Hosea  &  Knight,  for  plaintiff  in  error. 
Chas.  TV.  Baker  and  W.  R.  Collins,  contra. 

Jones  (Oliver  B.),  J. 

Each  of  the  two  actions  which  were  consolidated  into  one  be- 
fore trial  in  the  superior  court,  was  brought  for  an  accounting 
between  the  parties  as  to  sundry  transactions  in  which  Bryan 
had  furnished  to  Woodmansee  sums  of  money  from  time  to  time 
to  be  invested  for  his  benefit.  Certain  investments  had  been 
made  by  Woodmansee,  and  money  had  been  repaid  by  him 
on  account  of  principal  and  of  interest  or  income,  and  he 
claimed  to  have  fully  accounted  to  Bryan,  and  offered  to  convey 
and  transfer  to  him  certain  real  estate,  notes  and  other  property 
still  in  his  hands  resulting  from  said  investments.  Bryan  how- 
ever refused  to  accept  said  property  and  insisted  that  Wood- 

*Motlon  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  June  6,  1916. 
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mansee's  account  was  not  true  and  complete  and  that  he  should 
be  held  for  all  money  received  together  with  interest  thereon; 
that  he  had  guaranteed  all  investments  made  by  him  and  should 
himself  stand  for  and  make  good  all  losses  that  had  occurred,  and 
that  he  should  be  allowed  no  fees  for  any  services  rendered. 

After  the  cases  were  consolidated  and  ordered  to  proceed 
under  the  case  in  which  Bryan  was  plaintiff  and  Woodmansee 
defendant,  and  the  issues  had  been  made  between  the  parties, 
on  February  28,  1913,  a  receiver  was  appointed  to  take  charge 
of  certain  property  and  securities  and  the  case  was  referred  to  a 
referee  to  hear  the  testimony  and  report  separate  findings  of 
fact  and  law. 

The  cause  was  duly  heard  by  the  referee,  who  filed  his  report 
April  13,  1914,  finding  on  the  facts  that  there  was  nothing  due 
from  Woodmansee  to  Bryan,  but  that  allowing  him  reasonable 
attorney's  fees  for  services  rendered,  his  credits  would  be  $1,000 
in  excess  of  all  proper  charges  against  him,  for  which  excess  no 
judgment  was  prayed ;  and  that  as  a  matter  of  law,  all  possible 
claims  in  favor  of  Bryan  were  barred  by  the  statute  of  limita- 
tions; and  that  the  costs  should  be  equally  divided  between  the 
parties. 

April  14,  1914,  defendant  filed  a  motion  to  confirm  the  report 
of  the  referee,  and  for  judgment.  April  17,  1914,  plaintiff  filed 
a  motion  to  set  aside  the  report  of  the  referee.  March  12,  1915, 
the  report  of  the  referee  was  confirmed,  except  that  all  costs 
were  taxed  against  plaintiff,  and  judgment  was  entered  for 
defendant. 

April  19,  1915,  a  bill  of  exceptions  was  filed  by  plaintiff,  in  the 
court,  which  was  allowed  and  signed  by  Judge  Pugh.  It  ap- 
pears to  contain  testimony  and  other  evidence  in  the  form  of 
numerous  exhibits;  had  before  the  referee,  but  it  is  not  signed 
or  in  any  way  authenticated  or  certified  to  by  him,  nor  is  the 
certificate  of  Judge  Pugh  to  that  effect;  nor  does  it  show  that 
any  of  the  evidence  was  directly  heard  in  court  before  him. 

Error  proceedings  are  prosecuted  here  from  the  judgment  of 
the  superior  court.  The  matter  comes  before  this  court  now  (1) 
on  a  motion  of  defendant  in  error  to  strike  the  bill  of  exceptions 
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from  the  files,  and  (2)  on  a  motion  to  dismiss  the  petition  in 
error. 

(1)  A  trial  before  a  referee  proceeds  as  before  a  court,  and 
his  decision  ''may  be  excepted  to  and  reviewed  as  in  a  trial  by 
the  court.''  G.  C,  11479.  To  review  the  findings  of  the  referee 
on  the  evidence  it  is  therefore  necessary  to  file  a  motion  for  a 
new  trial  with  such  referee,  and  upon  its  being  overruled,  to 
prepare  and  file  with  the  referee  a  bill  of  exceptions  and  secure 
his  allowance  and  signature  thereto.  Outhrie  v.  Augiista  Mill- 
ing Co,,  17  C.  C,  257;  Woodiuard  v.  BrockeU,  21  C.C.(N.S.), 
223,  and  cases  cited. 

It  is  contended,  however,  by  counsel  for  plaintiff  in  error, 
that  the  referee  in  this  case  was  without  power  because  he  was 
not  appointed  under  Q.  C.  11475  by  consent  of  the  parties,  but 
under  G.  C.  11476  by  the  court  alone  without  the  consent  of  the 
parties;  that  the  action  being  for  the  recovery  of  money,  was 
one  in  which  plaintiff  was  entitled  to  a  trial  by  jury,  therefore 
the  court  had  no  power  to  appoint  a  referee  without  consent  of 
parties. 

The  entries  referring  the  case  are  as  follows: 

February  28,  1913 : 

' '  And  upon  application  and  consent  of  parties  and  to  expedite 
the  hearing  and  disposition  of  the  cause,  the  case  is  referred  to 
William  P.  Rogers,  as  referee  to  take  the  testimony  of  parties 
and  witnesses  and  to  receive  and  consider  in  addition  thereto 
any  depositions  of  non-resident  witnesses  that  have  been  or  may 
be  taken  by  the  parties  in  the  usual  form  upon  due  notice,  and 
upon  completion  of  the  evidence  and  arguments  submitted,  to 
return  all  the  evidence  so  taken  and  received,  to  the  court  with 
separate  findings  of  law  and  fact  thereon,  for  final  disposition 
by  the  court. 

''Consent:    John  Bryan  by  Hosea  &  Knight,  Attys.*' 

May  10,  1913 : 

"The  court  on  its  own  motion  hereby  appoints  William  P. 
Rogers  as  referee  herein,  who  was  duly  sworn  and  qualrSed  to 
hear  testimony  and  report  the  testimony  and  his  findings  of  fact 
and  law  to  this  court,  together  with  all  other  matters  and  things 
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in  question  or  pertaining  to  this  cause  with  all  convenient  speed ; 
said  referee  is  hereby  granted  authority  and  power  to  compel  the 
attendance  of  witnesses  and  the  production  of  such  documents 
as  may  be  necessary  to  carry  out  the  purpose  of  this  order." 


It  will  be  observed  that  there  is  no  practical  difference  in  the 
orders  so  far  as  the  powers  or  duties  of  the  referee  are  con- 
cerned. The  first  order  not  only  recites  the  consent  of  the  par- 
ties, but  also  has  the  written  consent  of  plaintiff.  This  is  not  in 
any  way  withdrawn,  nor  does  the  later  entry  revoke  or  cancel 
the  former  one,  and  as  both  entries  were  permitted  to  stand,  it  is 
probable  that  the  later  entry  was  made  only  for  the  purpose  of 
showing  the  fact  of  the  referee's  acceptance  and  qualification. 
Then,  too,  the  action  as  framed  was  one  invoking  the  equity 
powers  of  the  court,  both  parties  praying  for  an  accounting,  and 
v/as  triable  to  a  court  and  not  to  a  jury.  Plaintiff  made  no  de- 
mand for  a  jury  and  took  no  exception  to  the  appointment  of  a 
referee,  but  appeared  and  proceeded  to  trial  before  him  without 
objection. 

It  is  also  urged  on  behalf  of  plaintiff  in  error  that  while  Mr. 
Rogers  was  called  a  referee  he  was  in  fact  a  special  master  com- 
missioner, and  that  therefore  it  was  proper  in  this  case  to  take  the 
bill  of  exceptions  before  the  court  instead  of  before  the  referee. 
The  difference  between  the  powers  of  a  referee  and  a  master 
commissioner  is  set  out  in  the  statute  and  is  adverted  to  in  the 
cases  above  cited,  and  is  discussed  by  the  General  Term  of  the 
Superior  Court  in  Williams  v.  Stevens,  1  C.  S.  C.  R.,  176.  There 
is  no  question  but  that  the  appointment  made  in  this  case  was 
that  ojp  a  referee  and  not  a  master  commissioner.  This  was 
recognized  too  late  by  counsel  for  plaintiff  when  on  May  7,  1914, 
they  filed  the  following  motion  to  re-refer  to  the  referee  con- 
ditionally: 

*'Now  comes  the  plaintiff  and  pending  the  consideration  by 
the  court  of  the  motion  to  reject  the  report  of  the  referee  in 
this  cause,  and,  conditional  upon  the  overruling  of  said  motion, 
in  whole  or  in  part,  moves  the  court  as  follows: 

*' First,  that,  in  the  event  of  said  motion  to  reject,  being  over- 
ruled in  whole  or  in  part,  the  court  re-refer  the  said  report  to 
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the  referee  to  enable  the  plaintiff  to  make  a  motion  for  a  new 
trial  before  said  referee  and  to  enable  the  plaintiff  to  make  ex- 
ceptions and  prepare  a  bill  of  exceptions  and  have  the  same 
signed  according  to  law  by  said  referee. 

'*  Second,  and  the  plaintiff  asks  that  said  referee,  in  the  event 
of  a  motion  for  new  trial  being  made,  and  exceptions  having 
been  taken  and  settled  as  indicated  as  above,  return  said  report 
with  said  motion  and  bill  of  exceptions  duly  signed  to  this  court 
for  further  action. 

**  (Signed)  John  Bryan,  plaintiff,  by  Keifeb  &  Kexfeb, 

''HosEA  &  Enight, 

''His  Attys.'' 


The  motion  to  strike  the  bill  of  exceptions  from  the  files  is 
therefore  granted. 

(2)  The  fact  that  this  leaves  no  bill  of  exceptions  before  the 
court,  however,  does  not  authorize  the  court  to  dismiss  the  peti- 
tion in  error,  and  the  motion  to  dismiss  is  overruled. 

But  the  entire  record,  with  the  bill  of  exceptions  excluded, 
fails  to  show  any  substantial  error  to  the  prejudice  of  plaintiff, 
and  the  judgment  is  therefore  affirmed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 


WILL  CONTEST  MAY  BE  DETERMINED  BY  NINE  JURORS. 

Court  of  Appeals  for  Harrison  County. 

H.   L.    SliEMMONS  ET  AL  V.   JULIA   A.   TOLiAND  BT   AL. 

Decided,  April  Term,  1916. 

Wills — Actions  to  Contest  Validity  of — Yerdict  hy  Three-fourths  or  More 
of  the  Jury  Sufficient — Order  in  Which  Signatures  are  Affixed  to  a 
WUl  Not  EssenHal. 

1.  Article  I»  Section  2,  of  the  Constitution,  and  Section  11455  of  the 

General  Code,  includes  actions  to  contest  the  validity  of  a  will, 
and  a  verdict  in  such  actions  may  be  rendered  upon  the  concur- 
rence of  three-fourths  or  more  of  the  members  of  the  jury. 

2.  A  will,  otherwise  regularly  executed  in  conformity  with  the  pro- 

visions of  Section  10505  of  the  General  Code,  is  not  invalidated  by 
the  fact  that  one  of  the  subscribing  witnesses  to  the  will  signed 
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as  a  witness  before  the  testator  signed  the  will,  where  the  signing 
was  one  continuous  transaction. 

Healea  &  Kinsey  and  A,  0.  Barnes,  for  plaintiff  in  error. 
P.  W,  Boggs,  R,  H.  Minteer  and  Westenhaver,  Boyd  &  Brooks, 
contra. 

Pollock,  J. 

Plaintiffs  in  error  commenced  an  action  against  the  defendants 
in  error  in  the  common  pleas  court  of  this  county  to  contest  the 
validity  of  the  will  of  Elizabeth  Slemmons,  deceased,  which  will 
was  on  August  1st,  1914,  duly  probated  in  the  Probate  Court 
of  Harrison  County,  Ohio,  and  an  issue  wad  made  up  whether 
of  not  the  writing  produced  is  the  last  will  of  Elizabeth  Slem- 
mons. 

A  trial  was  had  in  the  court  of  common  pleas,  which  resulted 
in  a  verdict  sustaining  the  will.  This  action  is  prosecuted  to 
reverse  the  judgment  thereon  rendered  for  errors  which  the 
plaintiffs  claim  occurred  in  the  trial  of  the  cause  in  the  court 
below. 

The  court  charged  the  jury  that  three-fourths  or  more  of  their 
number  could  return  a  verdict,  and  the  verdict  returned  by  the 
jury  was  concurred  in  by  only  ten  of  the  jurors. 

Article  I,  Section  5,  of  the  Constitution  of  this  state  is  as 
follows : 


''The  right  of  trial  by  jury  shall  be  inviolate,  except  that,  in 
civil  cases,  laws  may  be  passed  to  authorize  the  rendering  of  a 
verdict  by  the  concurrence  of  not  less  than  three-fourths  of  the 
jury." 

Section  11455  of  the  General  Code,  which  was  amended  after 
the  adoption  of  this  provision  of  the  Constitution  in  order  to 
give  effect  to  the  Constitution,  provides,  in  so  far  as  it  refers 
to  this  question,  that : 

**In  all  civil  actions  a  jury  shall  render  a  verdict  upon  the 
concurrence  of  three-fourths  or  more  of  their  number.  The 
verdict  shall  be  in  writing  and  signed  by  each  of  such  jurors 
concurring  therein." 
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The  plaintiffs  contend  that  the  Legislature  only  provided  for 
a  verdict  by  three-fourths  of  the  jury  in  a  civil  action,  and  that 
the  contest  of  a  will  is  not  a  civil  action  but  a  proceeding  pro- 
vided by  statute.  That  the  term  ** civil  actions"  in  this  section 
embrace  only  such  cases  as  were  before  the  code  known  as  actions 
at  law  and  suits  in  equity.  The  General  Code,  Section  11237,  de- 
fines an  action  as  follows: 

**An  action  is  an  ordinary  proceeding  in  a  court  of  justice, 
involving  process,  pleadings,  and  ending  in  a  judgment  or  de- 
cree, by  which  a  party  prosecutes  another  for  the  redress  of  a 
legal  wrong,  enforcement  of  a  legal  right,  or  the  punishment  of 
a  public  offense." 

And  Section  11238  provides  that: 

* '  There  shall  be  but  one  form  of  action,  to  be  known  as  a  civil 
action.  This  requirement  does  not  affect  any  substantive  right 
or  liability,  legal  or  equitable." 

Thus  it  appears  that  a  '* civil  action"  includes  all  ordinary 
proceedings  involving  process,  pleadings,  and  ending  in  a  judg- 
ment which  finally  determines  the  matter  in  controversy  between 
the  parties  before  the  court. 

In  Webb  v.  Siasel,  80  Ohio  St.,  125,  Shauck,  Justice,  said : 

*  *  It  has  long  been  familiar  to  counsel  that  the  civil  action  of 
the  code  includes  all  such  proceedings  as  prior  to  its  enactment 
were  regarded  either  as  actions  at  law  or  suits  in  equity,  and 
rights  of  action  since  authorized  by  statute  unless  the  author- 
izing statute  itself  defines  a  mode  of  enforcing  the  right  at 
variance  from  the  procedure  prescribed  by  the  code." 

We  are  not  left  to  the  general  provisions  of  the  code  to  deter- 
mine the  character  of  the  proceeding  to  contest  the  validity  of 
a  will,  but  Section  12079  provides  that  a  person  interested  in 
a  will  or  codicil  that  has  been  admitted  to  probate  may  contest 
its  validity  by  a  civil  action  in  the  common  pleas  court. 

The  Legislature  by  this  section  of  the  code  has  provided  the 
action  by  which  parties  interested  in  the  distribution  of  an 
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estate,  which  has  been  disposed  of  by  will,  may  contest  the  valid- 
ity of  the  will  in  the  common  pleas  court.  We  have  never  had 
any  constitutional  limitations  on  the  mode  of  procedure  in  actions 
of  this  nature,  but  the  kind  of  action  has  always  been  fixed  by 
legislative  enactments. 

By  the  act  of  February  26,  1824,  it  provided  that  the  contest 
of  the  validity  of  a  will  should  be  by  a  bill  in  chancery.  This 
mode  continued  until  the  adoption  of  the  civil  code  and  the  act 
of  March  14,  1853,  relating  to  the  jurisdiction  of  the  probate 
court,  where  the  right  to  contest  the  validity  of  a  will  was  au- 
thorized by  petition  to  the  court  of  common  pleas  of  the  proper 
county.  Since  that  time  the  act  above  referred  to  has  been 
amended,  and  we  now  have  Section  12079  of  the  General  Code, 
providing  that  the  remedy  may  be  by  a  civil  action.  The  con- 
test of  the  validity  of  a  will  is  now  a  civil  action,  and  the  trial 
proceeds  under  the  civil  code,  except  where  changed  by  the 
code  in  the  chapter  providing  for  the  contest  of  wills,  and  then 
the  trial  must  proceed  in  conformity  with  such  special  pro- 
ceedings.   Dew  et  at  v.  Reid  et  al,  52  Ohio  St.,  519. 

In  Wagner  v.  Ziegler,  44  Ohio  St.,  59,  Justice  Spear  said: 

**The  statute  provides  the  order  in  which  the  testimony  shall 
be  introduced,  gives  legal  effect  to  the  will  and  order  of  probate, 
and  requires  the  case  to  be  submitted  to  the  jury.  In  other  re- 
spects the  trial  is  to  be  conducted  as  other  jury  trials  are  con- 
ducted ;  and  it  is  the  duty  of  the  court  in  that  case,  as  in  other 
cases,  to  give  proper  instructions  to  the  jury." 

The  only  special  statutory  provision  relating  to  the  contest 
of  the  validity  of  a  will  is  the  requirement  in  regard  to  the 
issue — ^that  it  must  be  made  up  either  by  pleadings  or  by  order 
on  the  journal,  the  legal  effect  of  the  order  of  probate  of  the 
will,  and  the  order  that  the  testimony  shall  be  introduced;  in 
all  other  respects  the  trial  shall  proceed  as  other  civil  actions. 

We  find  no  special  requirement  in  regard  to  the  verdict  of  the 
jury;  and  the  provisions  of  the  Constitution  in  regard  to  the 
verdict  of  the  jury  in  civil  cases,  and  the  statute  enacted  to 
carry  into  effect  that  provision,  controls  in  actions  for  the  con- 
test of  the  validity  of  wills. 
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There  was  no  error  in  the  court  charging  the  jury  that  a  ver- 
dict should  be  returned  by  the  concurrence  of  three-fourths  or 
more  of  the  jury. 

The  plaintiffs  further  claim  that  the  trial  court  erred  in  giving 
defendants'  request  to  charge  before  argument.  The  request 
charged  is  as  foUows: 

*  *  If  you  find  that  the  paper  writing  purporting  to  be  the  last 
will  and  testament  of  Elizabeth  Slemmons  was  signed  by  her  in 
the  presence  of  the  two  witnesses,  S.  M.  Farnesworth  and  Cath- 
arine A.  Case,  and  that  said  witnesses  signed  the  same  in  the 
presence  of  the  testatrix,  then  I  charge  you  that  as  to  whether 
the  testatrix  signed  her  name  before  or  after  the  witnesses  had 
signed  their  names  thereto  is  wholly  immaterial." 

There  was  testimony  tending  to  prove  that  S.  M.  Farnesworth, 
one  of  the  witnesses  to  the  will,  signed  his  name  to  the  will  as 
a  witness  before  Miss  Slemmons,  the  testatrix,  had  signed  the 
will;  that  she  signed  immediately  after  this  witness;  that  the 
will  was  then  signed  by  the  other  witness,  all  one  continuous 
and  uninterrupted  transaction,  and  in  the  presence  of  each  other. 

The  provision  of  the  code,  Section  10505,  regarding  the  execu- 
tion of  wills  is  as  follows : 

**  Except  nuncupative  wills,  every  last  will  and  testament 
must  be  in  writing,  but  may  be  handwritten  or  typewritten. 
Such  will  must  be  signed  at  the  end  by  the  party  making  it,  or 
by  some  other  person  in  his  presence  and  by  his  express  direc- 
tion, and  be  attested  and  subscribed  in  the  presence  of  such 
party,  by  two  or  more  competent  witnesses,  who  saw  the  testator 
subscribe  or  heard  him  acknowledge  it. 
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In  order  to  make  a  valid  will  the  code  requirements  must  be 
followed,  and  one  of  the  essentials  to  the  execution  of  a  will  is 
tl^at  it  must  be  attested  and  subscribed  in  the  presence  of  the 
testator  by  two  witnesses,  who  either  saw  him  subscribe  or  heard 
him  acknowledge  signing  the  will.  The  question  then  arises 
whether,  if  the  witness  to  the  will  signed  before  the  testator  had 
signed,  is  it  an  attesting  and  subscribing  as  required  by  this 
statute  1 
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This  question  first  came  before  the  English  courts  in  a  con- 
struction of  Act  1,  Vict.,  C.  26,  Section  9.  There  it  was  held  that 
it  was  necessary  to  the  validity  of  the  will  that  the  testator  sign 
the  will  before  the  witnesses  signed.  The  provision  of  the  Eng- 
lish act  was  similar  to  the  act  of  this  state  quoted  above. 

Some  of  the  courts  of  this  country  have  followed  the  deci- 
sions of  the  English  courts,  notably  the  New  York  Court  of 
Appeals  in  Jackson  v.  Jackson,  39  N.  T.,  153,  and  followed  by 
that  court  in  later  decisions. 

The  Supreme  Court  of  Massachusetts  has  also  given  a  similar 
construction  to  the  statute  of  that  state  in  Barnes  v.  Chase,  208 
Mass.,  490  (94  N.  E.,  694). 

The  courts  of  Georgia  have  placed  a  like  construction  upon 
their  statute.    Lane  v.  Lane,  125  Ga.,  368  (54  S.  E.,  90). 

But  the  courts  of  many  o.f  the  other  states  have  placed  a  con- 
trary construction  upon  the  statutes  of  their  respective  states 
providing  for  the  execution  of  a  will. 

* '  The  view  that  seems  to  have  the  weight  of  modern  authority 
is  that  'in  acts  substantially  contemporaneous  it  can  not  be  said 
that  there  is  any  substantial  priority, '  and  that  where  the  execu- 
tion is  completed  at  one  transaction  it  can  not  be  held  that  the 
will  is  rendered  invalid  because  one  or  more  of  the  witnesses 
signed  before  the  testator."    Page  on  Wills,  Section. 222. 

The  principle  announced  by  Page  has  the  support  of  the 
following  cases:  O'BHen  v.  Gallagher,  25  Conn.,  229;  Oibson  v. 
Nelson,  181  111.,  122  (52  N.  E.,  901) ;  Sechrest  v.  Edwards,  61 
Ky.,  163 ;  Lacey  v.  Dohls,  44  Atl.,  481 ;  Cutler  v.  Cutter,  130 
N.  C,  1  (40  S.  E.,  689) ;  MUler  v.  McNiel,  35  Pa.  St.,  217  (78 
Am.  Dec,  333) ;  Kaufman  v.  Caughman,  49  S.  C,  159  (27  S. 
E.,  16) ;  In  re  Silva's  Estate,  145  Pac,  1015;  Horn's  Estate  v. 
Bartow,  125  N.  W.,  696;  In  re  Shapter's  Estate,  35  Col.,  575 
(85  Pac,  688). 

The  object  of  requiring  the  execution  of  wills  in  order  to 
render  them  valid  to  conform  to  a  statutory  formula,  is  to  pre- 
vent fraud  upon  heirs  at  law  in  the  distribution  of  the  estate  of 
their  ancestors,  and  courts  in  the  construction  of  these  provisions 
should  have  this  object  in  mind,  and  should  not  place  such  a 
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liberal  constmction,  in  order  to  sustain  the  execution,  that  the 
object  of  the  statute  would  be  destroyed.  But  when  all  the 
provisions  of  the  statute  are  followed,  the  order  in  which  the 
signatures  of  the  testator  and  the  witnesses  are  affixed  to  the 
will  is  not  essential. 

The  Supreme  Court  of  Kentucky  in  Sechrest  v.  Edwards^ 
supra,  say: 

*'Nor  can  it  be  material  whether  the  names  of  the  attesting 
witnesses  or  that  of  the  testator  should  have  been  first  subscribed, 
if ,  as  in  this  case,  the  witnesses  had  been  present  when  the  testa- 
tor *  *  *  wrote  his  name,  and,  being  called  for  that  pur- 
pose, actually  witnessed    •    •     ♦    the  fact." 

The  statute  does  not  expressly  provide  the  order  in  which  the 
signatures  of  the  testator  and  the  witnesses  shall  be  subscribed 
to  the  will ;  all  that  it  requires  is  that  the  will  shall  be  attested 
and  subscribed  in  the  presence  of  the  testator.  If  the  persons 
who  are  present  are  told  by  the  testator  that  he  desires  to  exe- 
cute his  will  by  signing  the  paper  writing  there  present,  and 
that  he  desires  these  persons  to  sign  the  paper  as  witnesses 
thereto,  the  order  of  signing  is  not  essential,  if  the  signatures  of 
the  testator  and  that  of  the  witnesses  are  subscribed  at  one  con- 
tinuous transaction. 

The  chances  of  fraud  or  imposition  in  the  execution  of  the 
V  ill  are  not  increased  by  reason  of  one  of  the  witnesses  signing 
1  efore  the  testator,  where  the  testator  signs  immediately  there- 
pf^er,  and  in  the  presence  of  the  witness,  if  the  will  is  otherwise 
regularly  executed. 

Harsh  and  unnecessarily  technical  rules  of  construction  should 
not  be  required  in  the  execution  of  a  will  which  may  defeat  the 
right  to  dispose  of  property  by  will,  where  the  statute  does  not 
expre^ly  imply  such  a  requirement,  and  the  formalities  of  the 
statute  are  substantially  followed. 

Miss  Slemmons  had  a  right  to  dispose  of  her  property  by  will, 
and  she  should  not  be  deprived  of  that  right  through  some  defect 
in  the  execution  of  her  will,  unless  it  is  material. 

Mr.  Pamesworth,  one  of  the  witnesses  to  the  will,  is  the  only 
one  who  testified  that  he  signed  the  will  before  the  testatrix. 
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He  says  he  was  called  into  the  room  where  Miss  Slemmons  was ; 
that  after  some  talk  with  her  regarding  her  desire  to  execute  the 
will,  and  that  she  desired  he  be  one  of  the  witnesses,  he  took  the 
paper  and  signed  it,  handed  it  to  Miss  Slemmons,  and  she  signed 
and  handed  it  to  the  other  witness,  and  it  was  signed  by  that 
witness. 

Other  errors  were  urged  by  plaintiffs,  but  we  do  not  find 
that  any  of  them  are  well  taken,  and  they  are  not  of  enough 
importance  to  merit  further  comment  here.  The  judgment  is 
affirmed. 

Spence,  J.,  and  ^Ietcalfe,  J.,  concur. 


CONSTRUCTION  Or  AN  ILLITERATE  WILL. 

Court  of  Appeals  for  Knox  County. 
Florence  E.  Miller  v.  William  I.  Cline  et  aIi. 

Decided,  May  20,  1916. 

Wills — Construction  to  he  Adopted — Where  Evidently  Drawn  by  a  Lay- 
man— Unfamiliar  With  Orammxitical  Rules  or  Punctuation — Most 
Obvious  Meaning  Must  be  Sought  and  Adopted. 

The  Illiterate  will  Involved  In  the  Instant  case  Is  construed  by  the  court 
In  the  manner  which  gives  to  the  words  and  sentences  used  the 
meaning  which  It  seems  most  probable  the  testator  Intended  to 
convey. 

L.  C,  Siillwell,  for  plaintiff  in  error. 
Oolumbxis  Ewalt,  contra. 

HoucK,  J. 

This  is  an  action  praying  the  direction  of  the  court  in  regard 
to  the  construction  of  the  last  will  and  testament  of  Hugh  A. 
Mliller,  deceased. 

On  the  20th  day  of  December,  1907,  Hugh  A.  Miller,  then  a 
resident  of  Clay  township,  Knox  county,  Ohio,  made  and  exe- 
cuted a  paper  writing  which  he  intended  as  and  for  his  last  will 
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and  testament.  On  the  20th  day  of  March,  1908,  the  said  Hugh 
A.  Miller  departed  this  life,  leaving  no  issue  or  other  legal  repre- 
sentatives, but  leaving  his  widow,  Florence  E.  Miller,  surviving 
him.  On  the  6th  day  of  April,  1908,  said  will  was  duly  admitted 
to  probate  and  recorded  in  the  Probate  Court  of  Knox  County, 
Ohio,  the  same  being  in  the  words  and  figures  following : 

*  *  First.  I  desire  that  all  my  just  debts  and  funeral  expenses 
be  paid  as  soon  as  practicable  after  my  decease. 

'*  Second.  I  give  and  bequeath  to  my  beloved  wife  all  of  my 
property  both  real  and  personal  consisting  of  the  farm  on  which 
we  now  reside  situated  in  clay  Township  Knox  county.  Ohio 
being  eighty  Six  acres,  and  one  farm  containing  one  hundred  and 
Sixty  Six  acres  in  Harrison  Township  Knox  county  Ohio  during 
her  natural  life  and  all  the  Stock  house  hold  goods  furniture 
provisions  and  other  goods  and  chattels  which  may  be  thereon 
and  all  moneys  If  any  at  the  time  of  my  decease  without  making 
any  appraisement  or  Sale  of  Such  property  only  as  my  wife 
deems  best  either  public  or  private  I  make  a  request  of  my  wife 
at  the  time  Albert.  Summit,  a  foster  boy  that  we  are  raising 
If  he  still  continues  of  being  a  good  boy  to  both  of  us  until  he 
is  twenty  one  years  old  for  my  wife,  Florence  E  Miller,  to  give 
him  Two  thousand  dollars  in  money  If  my  wife  Should  marry 
again  I  want  all  of  Said  property  to  be  and  to  be  kept  in  my 
wifes  name  during  her  life  and  after  my  wifes  death,  I  want 
the  property  If  there  Should  be  any,  I  give  to  Albert  Summit 
one  half  of  what  is  left,  and  the  other  half  to  be  given  to  the 
Trustees  of  the  Baptist  Church  of  Martinsburg  Ohio,  for  the 
benifit  of  Said  Church  as  they  think  best. 

*'I  nominate  and  appoint  Florence,  E  Miller  to  be  the  execu- 
trix of  this  Will,  without  bond." 

We  are  required  to  construe  this  will  in  order  to  determine 
the  nature  and  extent  of  the  estates  of  Florence  E.  Miller,  the 
surviving  widow,  the  Baptist  Church,  of  Martinsburg,  Ohio, 
and  Albert  Summit,  the  foster  son  of  testator.  It  will  be  ob- 
served from  the  language  and  punctuation  used  in  said  will  that 
the  scrivener  was  not  skilled  in  tl  e  drawing  of  wills,  and  in  all 
such  cases  the  aim  and  object  of  the  interpreting  court  is  and 
must  be,  if  possible,  to  dispel  the  effect  of  some  careless,  incor- 
rect or  ignorant  use  of  language  or  improper  punctuation  on 
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the  part  of  the  testator  or  his  scrivener,  and  make  the  will  inter- 
pret what  the  testator  evidently  meant  and  intended,  just  as 
though  his  ideas  had  been  clearly  and  correctly  stated  and  ex- 
pressed therein. 

The  natural  and  literal  import  of  the  words  and  phrases  used 
is  presumed  to  have  been  intended,  and  each  word  is  to  have  its 
effect  and  its  usual  meaning  given  to  it,  if  the  general  intent 
be  not  thwarted  thereby.  Indeed,  it  is  the  duty  of  an  inter- 
preting court  to  deal  lightly  with  errors  of  syntax  and  punctua- 
tion, where  the  testator  did  not  write  his  own  will,  as  in  the 
instant  case.  The  sole  purpose  of  making  a  will  is  to  express  in 
written  language  the  wishes  of  the  testator  and  thereby  carry 
out  his  intentions,  and  the  only  object  of  construction  is  to 
ascertain  that  intent,  which  must  be  obtained  from  the  words 
used  in  the  will.  The  inquiry  is  not,  what  thought  did  the 
testator  wish  to  express  by  the  language  used,  but  what  thought 
has  he  expressed  by  the  words  and  sentences  used  in  his  will? 
The  judicial  expositor  must  interpret  the  language  as  it  appears 
in  the  will,  and  therefore  if  the  scrivener  did  not,  by  reason  of 
lack  of  knowledge,  inadvertence  or  carelessness  on  his  part,  use 
the  language  that  would  properly  carry  out  the  intentions  of 
the  testator  in  the  disposition  of  his  property,  the  responsibility 
is  with  the  testator  and  not  with  the  court,  for  its  interpretation 
is  based  solely  on  the  language  as  found  in  the  instrument.  The 
rule  for  the  construction  of  a  will  in  Ohio  is  well  established, 
being  as  follows: 

First,  In  the  construction  of  a  will  the  sole  purpose  of  the 
court  should  be  to  ascertain  and  carry  out  the  intention  of  the 
testator. 

Second.  Such  intention  must  be  warranted  from  the  words 
contained  in  the  will. 

Third.  The  words  contained  in  the  will,  if  technical,  must 
be  taken  in  their  technical  sense,  unless  it  appears  from  the 
context  that  they  were  used  by  the  testator  in  some  secondary- 
sense. 

Fourth.  All  parts  of  the  will  must  be  construed  together, 
and  effect,  if  possible,  given  to  every  word  <^ntained  in  it. 
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Fifth.  In  construing  a  will  grammatical  accuracy  need  not 
be  obtained,  but  it  should  be  read  with  a  view  to  the  situation 
and  circumstances  of  the  testator  in  reference  to  the  subjects 
of  his  disposition  and  the  objects  of  his  bounty. 

Sixth.  With  these  «ollateral  aids  to  a  correct  interpretation 
the  will  must  speak  for  itself,  and  the  intention  of  the  testator 
be  gathered  from  what  appears  on  its  face. 

While  these  rules  are  used  in  the  interpretation  of  wills,  yet 
to  lay  down  any  positive  and  definite  rules  of  universal  applica- 
tion in  the  interpretation  of  wills  is  impossible,  for  every  will 
iuust  stand  or  fall  upon  the  language  used  therein  and  the 
test  that  is  applied  to  it,  and  therefore  courts  are  not  inclined 
to  follow  rules  of  construction  blindly,  but  interpret  reasonably 
in  each  particular  case.  We  feel  that  our  theory  as  to  the  rule 
of  construction  applicable  to  the  case  at  bar  is  fully  borne  out 
by  our  Supreme  Court  in  the  case  of  Moon,  Admr,,  v.  Stewart 
et  al,  87  0.  S.,  357-358,  where  Judge  Johnson,  speaking  for  the 
court,  says: 

''It  may  be  safely  remarked  that  in  the  report  of  cases  in- 
volving the  construction  of  wills  it  is  no  longer  necessary  or 
profitable  to  discuss  the  various  general  rules  which  control  the 
inquiry.  They  are  well  established,  simple  and  familiar.  Rules 
for  construing  wills  are  less  rigid  than  those  for  construing  other 
instruments.  Where  a  will  bears  the  earmarks,  as  in  this  case, 
of  having  been  drawn  by  a  layman,  and  not  by  a  lawyer,  the 
court  in  the  endeavor  to  arrive  at  the  intent  of  the  testator  will 
not  view  the  language  technically,  but  liberally,  and  with  refer- 
ence to  its  popular  meaning.  It  is  very  rare  that  any  two  wills 
present  precisely  the  same  question,  and  therefore  in  construing 
doubtful  clauses  the  court  will  ascertain  the  intention  of  the 
testator,  as  the  language  of  such  clauses  may  reasonably  be 
interpreted  in  the  particular  case.  It  has  been  well  said  that 
cases  on  wills  may  well  guide  as  to  general  rules  of  construction, 
but  unless  a  case  be  directly  in  point  in  its  essential  circum- 
stances and  data,  it  should  have  little  weight  with  the  court." 

Giving  to  the  language  of  the  will  under  consideration  that 
plain  meaning  that  the  words  and  sentences  therein  must  cer- 
tainly convey,  and  applying  thereto  the  rules  of  interpretation 
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as  herein  laid  down,  we  can  arrive  at  but  one  conclusion,  and 
that  is  that  the  testator  intended  to  dispose  of  his  property  as 
follows : 

First.  To  Florence  E.  Miller,  his  surviving  widow,  a  life 
estate  in  all  of  the  real  estate  described  in  his  will. 

Second.  To  Florence  E.  Miller,  his  surviving  widow,  all  of 
his  personal  property,  including  moneys,  absolutely;  subject, 
however,  to  the  payment  of  his  funeral  expenses  and  just  debts, 
if  any. 

Third.  Under  the  terms  and  provisions  of  said  will,  Albert 
Summit  is  entitled  to  a  legacy  of  two  thousand  dollars,  provid- 
^ing  he  complies  with  the  conditions  imposed  upon  him  in  said 
will,  the  same  to  be  a  lien  on  the  real  estate  described  in  the  will, 
subject,  however,  to  the  life  estate  of  Florence  E.  Miller,  sur- 
viving widow  of  Hugh  A.  Miller,  the  testator. 

Fourth.  After  the  death  of  the  widow,  Florence  E.  Miller, 
and  the  payment  of  the  legacy  of  two  thousand  dollars  to  Albert 
Summit,  provided  he  complies  with  the  conditions  imposed  upon 
him  with  reference  to  the  said  legacy,  the  one-half  of  said  real 
estate  described  in  said  will  shall  go  to  and  vest  in  the  said 
Albert  Summit,  and  one-half  shall  go  to  and  vest  in  the  Baptist 
Church,  located  at  Martinsburg,  Ohio. 

Judgment  and  decree  accordingly. 

Shields,  J.,  and  Powell,  J.,  concur. 
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MtrrECTUAL  EFFORT  TO  FILE  A  BILL  OF  EXCEPTIONS. 

Court  of  Appeals  for  Hamilton  County. 

The  D.  T.  Williams  Valve  Company,  Robert  E.  Mullane 
AND  Prank  X.  Pund  v.  David  T.  Williams.* 

Decided,  May  8,  1916. 

Leaving  a  BUI  of  Exceptions  with  an  Unauthorized  Clerk — Not  a  **Fil' 
ing"  of  the  Bill — Inadequate  Chrounds  for  Appointment  of  a  Re- 
ceiver. 

1.  The  leaving  of  a  bill  of  exceptions  with  some  deputy  in  the  employ 

of  the  clerk  of  courts  not  authorized  to  receive  it,  with  instruc- 
tions to  said  deputy  to  place  it  on  file,  does  not  amount  to  a  filing 
of  the  bill,  and  a  motion  to  require  the  clerk  to  stamp  the  bill  as 
"filed"  does  not  He  where  not  made  until  subsequent  to  the  statu- 
tory time  for  the  filing  of  a  bill. 

2.  It  is  error  to  grant  a  prayer  for  appointment  of  a  receiver*  where  the 

appointment  appears  to  be  an  end  in  itself,  and  is  not  ancillary 
to  other  and  ultimate  relief  within  the  provisions  of  Sections 
11894  and  11398,  General  Code. 

Frank  II,  Kunkel  and  Pogue,  Hoffheimer  (&  Pogue,  for  plaint- 
iffs in  error. 

Nelson  B,  Cramer  and  Charles  W,  Baker,  contra. 

Jones  (E.  H.),  P.  J. 

This  is  a  proceeding  in  error  brought  to  reverse  an  order  of 
the  Insolvency  Court  of  Hamilton  County  appointing  a  re- 
ceiver for  plaintiff,  the  D.  T.  Williams  Valve  Company,  a  cor- 
poration. 

The  appointment  was  made  by  the  court  below  pendente  lite, 
upon  a  motion  for  a  receiver  filed  on  September  18,  1915,  con- 
temporaneously with  the  amended  petition  upon  which  the  ac- 
tion is  based.  Upon  the  day  the  cause  was  set  for  hearing  in 
this  court  a  motion  was  filed  by  the  defendant  in  error  to  affirm 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court  June  6,  1916. 
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the  judgment  and  dismiss  the  petition  in  error,  for  the  reason 
that  no  bill  of  exceptions  had  been  filed  and  that  the  time  within 
which  same  might  be  filed  had  expired.  This  was  followed  by  a 
motion  of  plaintiffs  in  error  asking  the  court  to  order  the  clerk 
to  stamp  the  bill  of  exceptions  as  ''filed"  in  the  court  of  appeals. 
This  latter  motion  was  based  upon  the  claim  made  by  counsel 
that  the  bill  of  exceptions  had  been  left  in  the  hands  of  one  of  the 
deputies  of  the  clerk  of  the  courts,  on  duty  in  the  insolvency 
court  room,  with  instructions  to  have  the  same  filed.  It  is 
claimed  that  this  was  in  effect  a  filing  of  the  bill  of  exceptions; 
that  the  stamping  on  the  same  was  a  ministerial  duty  only  and 
it  having  been  neglected  the  rights  of  plaintiffs  in  error  could 
not  be  jeopardized  thereby. 

We  find  that  this  latter  motion  is  not  well  taken.  It  does  not 
appear  from  the  evidence  that  the  matters  and  things  claimed 
by  counsel  for  plaintiffs  in  error,  admitting  same  to  be  true, 
amount  to  a  filing  of  a  bill  of  exceptions.  The  usual  manner 
of  filing  papers  is  by  taking  them  to  the  clerk's  office  and  there 
handing  them  to  the  clerk  or  one  of  his  deputies.  To  grant  this, 
motion  would  be  in  effect  to  hold  that  it  is  only  necessary  to  hand 
a  paper  or  pleading  or  bill  of  exceptions  to  some  one  of  the  many 
deputies,  stationed  in  the  different  court  rooms,  in  order  to  make 
the  filing  complete.  This  would  be  an  impractical  and  altogether 
dangerous  rule  to  establish. 

As  already  announced  from  the  bench,  the  motion  to  affirm 
filed  by  defendant  in  error  must  be  overruled,  as  the  petition  in 
error  contains  assignments  of  error  not  based  upon  the  bill  of 
exceptions.  We  refer  especially  to  the  first  three  grounds  of 
error^  which  are  as  follows: 

**1.  That  said  court  erred  in  overruling  the  demurrer  of  the 
D.  T.  Williams  Valve  Company,  plaintiff  in  error. 

**2.  That  said  court  erred  in  holding  that  it  had  jurisdiction 
to  appoint  a  receiver  upon  the  motion  of  defendant  in  error. 

**3.  That  said  court  erred  in  holding  that  the  facts  set  out 
in  the  petition  in  said  cause  were  insufficient  in  law  to  justify 
the  judgment  and  order  appointing  a  receiver  for  the  D.  T.  Wil- 
liams Valve  Company." 
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These  alleged  errors  we  may  pass  upon  without  resorting  to 
the  bill  of  exceptions.  And  upon  consideration  we  find  that 
they  are  well  sustained  by  the  pleadings,  journal  entry  of  the 
court  appointing  the  receiver,  statutory  provisions  and  several 
well-considered  Ohio  cases. 

From  an  examination  of  the  original  and  amended  petition 
herein  it  seems  clear  that  the  pleader  was  seeking  principally  and 
primarily  the  appointment  of  a  receiver  for  this  concern.  In 
each  instance  the  prayer  begins  thus:  ''Wherefore  plaintiff  prays 
that  a  receiver  be  appointed,''  etc.  There  is  no  authority  in  our 
statute  for  the  appointment  of  a  receiver  except  in  a  proceeding 
where  some  other  relief  is  sought  and  as  ancillary  to  such  pro- 
ceeding and  incidental  to  the  relief  therein  sought.  A  careful 
reading  of  the  amended  petition  in  this  case  must  convince  any 
one  that  there  is  no  foundation  laid,  nor  are  there  any  facts 
stated  which  would  justify  any  court  in  finding  that  it  is  de- 
sirable, necessary  or  advisable  to  dissolve  this  corporation  and 
wind  up  its  affairs. 

It  is  true  that  the  petitioner  predicts  dire  things  which  are 
going  to  happen  to  this  corporation  if  its  present  management 
is  permitted  to  remain  in  charge  of  its  affairs,  but  these  state- 
ments are  not  predicated  upon,  allegations  of  indebtedness, 
insolvency  or  inability  to  meet  its  obligations  which  if  proven 
would  warrant  a  court  in  taking  charge  of  or  discontinuing  the 
business  of  said  corporation. 

Mr.  Williams,  the  plaintiff  below,  is  a  large  stockholder,  but 
he  is  the  only  one  of  the  stockholders  complaining  in  this  action. 
Nearly  all  of  the  remaining  stockholders,  representing  the  ma- 
jority of  the  stock,  and  many  of  the  largest  creditors  of  the  con- 
cern have  voluntarily  appeared  in  this  action  to  resist  the 
prayer  of  the  petition  and  of  the  amended  petition,  they  having 
filed  in  the  court  below  intervening  petitions  in  which  they 
pray  for  a  dismissal  of  the  amended  petition  and  a  denial  of  the 
relief  sought  therein. 

The  entry  of  the  court  below  appointing  a  receiver  is  in  the 
form  of  a  finding  of  facts  and  of  law  separately  stated.  As  its 
finding  of  fact  the  court  says : 
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that  certain  litigations  concerning  which  orders  hereafter 
will  be  made,  should  be  begun  by  and  on  behalf  of  the  defendant 
corporation  in  order  to  conserve  and  protect  its  interests;  that 
there  has  not  been  a  proper  management  and  conduct  of  the 
business  of  said  corporation;  that  there  is  danger  of  the  assets 
and  property  of  said  corporation  being  lost,  wasted  and  dissi- 
pated,  and  there  is  likewise  danger  of  its  business  being  injured, 
depressed  or  diminished  because  of  want  of  proper  care,  control 
and  management;  and  all  of  this  pending  the  determination  of 
important  questions  of  vital  interests  to  the  existence  and  wel- 
fare of  the  corporation  and  of  its  stockholders,  minority  as  well 
as  majority,  to  be  determined  on  the  final  hearing  of  this  cause, 
as  well  as  determined  in  suits  which  may  hereafter  be  ordered 
to  be  brought  by  the  receiver  in  the  interest  and  in  behalf  of 
the  said  corporation,  and  all  of  its  stockholders,  unless  the  mat- 
ters pertaining  thereto  are  settled  and  adjusted  without  suits 
or  litigation;  and  that  an  injunction  or  injunctions  issued  by 
this  court  now  would  not  be  of  any  avail  in  protecting  the  prop- 
erty and  the  rights  of  the  corporation  and  of  the  stockholders." 


Following  this  the  court  proceeds  to  grant  the  motion  for  a 
receiver  pendente  lite,  naming  Mr.  Philip  0.  Geier  as  such  re- 
ceiver, and  defining  his  duties.  It  must  be  presumed  that  the 
finding  of  the  court  that  **  there  is  danger  of  the  assets  and  prop- 
erty of  the  said  corporation  being  lost,  wasted  and  dissipated, 
and  there  is  likewise  danger  of  its  business  being  injured,  de- 
pressed and  diminished  because  of  want  of  proper  care,  control 
and  management"  is  based  upon  evidence  oflFered  in  support  of 
the  allegations  of  the  amended  petition.  These  allegations  have 
reference  to  certain  transactions  of  the  corporation  through  its 
officers,  chief  among  which  are  the  purchase  of  an  automobile 
and  accessories  therefor  for  personal  use,  and  the  issuance  of  a 
certificate  of  one  hundred  and  fifty  shares  of  stock  to  one  D.  if. 
Forker,  which  certificate  was  pledged  with  the  Sharon  Savings 
&  Trust  Company  as  security  for  a  loan  of  $15,000,  which  sum 
was  loaned  to  and  used  by  the  corporation,  and  the  obligation  to 
the  bank  assumed  by  it. 

Assuming  that  all  these  allegations  were  fully  and  unquali- 
fiedly proven,  we  are  of  the  opinion  that  such  a  showing  would 
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not  warrant  the  finding  that  there  was  danger  of  the  assets  and 
property  of  the  said  corporation  being  lost,  wasted  and  dissipated, 
and  the  other  dire  things  contained  in  the  finding  and  decree 
of  the  court  below.  The  allegations  of  the  amended  petition, 
in  other  words,  are  not  sufficient  to  constitute  a  cause  of  action 
for  a  dissolution  of  this  corporation,  the  sale  of  its  assets,  the 
closing  up  of  its  business  and  distribution  of  the  proceeds  among 
the  stockholders. 

As  above  stated,  we  do  not  understand  from  a  reading  of  the 
petition  and  the  amended  petition  that  such  a  result  is  really 
contemplated  or  sought  by  the  plaintiff  in  instituting  this  pro- 
ceeding. Nor  does  it  appear  from  the  entry  of  the  court  below 
that  in  making  the  temporary  appointment  of  a  receiver  the  court 
had  determined  that  it  was  necessary  or  in  the  interest  of  the 
stockholders  to  so  dissolve  the  corporation  and  terminate  its 
business.  There  is  no  authority  in  the  statute  or  elsewhere  in 
the  law  for  the  appointment  of  a  receiver  pendente  lite  as  made 
by  the  court  below,  with  the  powers  and  duties  with  which  this 
receiver  was  entrusted.  In  order  to  appoint  a  receiver,  either 
permanently  or  pendente  lite,  there  must  be  first  a  finding  by 
the  court  that  the  case  is  one  in  which  under  the  statute  a  re- 
ceiver may  be  appointed.  In  an  action  against  a  corporation  be- 
fore a  receiver  can  be  appointed  the  case  must  fall  within  the 
provisions  of  Sections  11894  or  11398,  General  Code.  Courts 
will  not  and  should  not  appoint  a  receiver  unless  in  a  proper  ac- 
tion for  other  and  ultimate  relief  the  appointment  of  such  re- 
ceiver  is  necessary  and  ancillary  to  the  main  and  ultimate  relief 
sought.  The  naming  of  a  receiver  is  not  regarded  as  an  end 
in  itself,  but  only  as  a  means  to  better  secure  a  necessary  and 
ultimate  end. 

In  support  of  this  view  we  will  refer,  without  quoting  there- 
from, to  the  case  of  Cincinnati,  Hamilton  &  Dayton  Railroad 
Company  v.  Oeorge  K.  Duckxvorth,  2  C.  C,  518 ;  also  to  a  deci- 
sion of  this  court  of  appeals  in  Wiedemann  Brewing  Co.  v. 
Herman,  20  C.C.(N.S.),  187;  also,  CalMxanv,  Ice  Co.,  13  C.  C, 
479;  34  Cyc,  29;  Cherry  v.  Maumee  Cycle  Co.,  64  0.  S.,  214; 
C,  S.  &  C.  R.  R.  Co.  V.  Sloan,  31  0.  S.,  1. 
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The  amended  petition  below  not  having  stated  a  eanse  of  ac- 
tion, the  demurrers  to  it  should  have  been  sustained,  and  for 
error  in  not  sustaining  the  same  the  judgment  of  the  court  be- 
low will  be  reversed. 

We  are  further  of  the  opinion,  inasmuch  as  the  entry  of  the 
court  below  purports  to  be  and  is  in  effect  a  finding  of  fact  upon 
which  the  conclusions  of  law  are  based,  concluding  with  the  nam- 
ing of  a  receiver,  that  the  judgment  of  the  court  below  is  con- 
trary to  law,  as  is  made  evident  by  such  finding  and  decree. 

Judgment  reversed  and  cause  remanded. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


RESTORATION  Or  LIEN  UNDER.  A  MORTGAGE 
INADVERTENTLY  RELEASED. 

Court  of  Appeals  for  Stark  Ck>unt7. 
Daniel  Mossop  v.  J.  W.  Bidweuj  bt  al.. 

Decided,  January  Term,  1916. 

Mortgage — Transferred  as  Collateral  Securittf — And  Inadvertently  Re' 
leased  by  the  Transferee — Notation  of  Release  on  Mortgage  Record 
Canceled  and  lAen  of  the  Mortgage  Restored — Notice  as  to  Limited 
Transfers. 

Where  the  transfer  of  a  mortgage,  which  is  being  used  ae  collateral  se- 
curity, is  not  absolute  on  its  face,  but  is  of  such  a  character  as  to 
clearly  show  it  is  a  limited  transfer,  sufficient  notice  is  af- 
forded to  one  examining  the  title  to  the  premises  described  in  the 
mortgage  that  the  transferee  is  not  the  absolute  owner  and  has  no 
right  to  release  it  of  record,  and  a  notation  on  the  mortgage  record, 
placed  there  by  the  mortgagee  and  inadvertently  made  in  the  form 
of  a  full  release,  should  be  stricken  therefrom  and  the  precedence 
of  the  lien  originally  attaching  to  such  mortgage  fully  restored. 

Amerman  &  Mills,  for  plaintiff. 

C.  C.  Vpham  and  Floyd  &  Yutzey,  contra. 
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HOUCK,  J. 

This  cause  is  here  on  appeal  from  the  common  pleas  court  of 
this  county.  The  plaintiff  claims  in  his  amended  petition  that 
J.  W.  Bidwell  and  his  wife,  Ida  Bidwell,  are  indebted  to  him  in 
a  sum  amounting  to  about  $2,150,  with  interest,  due  to  him  on 
a  mortgage  note  of  $3,900,  the  said  note  and  mortgage  bearing 
the  date  of  September  1,  1909 ;  that  said  mortgage  was  duly  filed 
for  record  in  the  recorder's  ofiice  of  Stark  county,  Ohio,  on  the 
3d  day  of  September,  1909,  and  that  said  mortgage  is  the  first 
and  best  lien  on  the  real  estate  described  therein.  That  on  the 
22d  day  of  November,  1910,  he  assigned  said  mortgage  as  per 
the  terms  of  a  written  contract  as  collateral  security  to  the  Stark- 
Tuscarawas  Breweries  Company,  a  corporation;  that  after- 
wards, on  the  19th  day  of  July,  1912,  he  paid  and  fully  dis- 
charged all  his  indebtedness  to  said  breweries  company,  and 
while  said  mortgage  was  in  full  force  and  effect  as  between  him 
and  the  mortgagees,  the  said  breweries  company,  by  mistake  on 
its  part  and  without  the  knowledge  of  plaintiff,  placed  a  nota- 
tion on  the  mortgage  record  of  said  mortgage  in  the  recorder's 
office  of  Stark  county,  Ohio,  which  he  claims  was  only  intended 
as  a  release  of  said  assignment  of  said  mortgage  as  collateral  se- 
curity  to  said  breweries  company,  but  by  inadvertence  and  unin- 
tentionally the  said  breweries  company  placed  the  usual  nota- 
tion of  a  full  release  thereon.  Plaintiff  further  asks  that  cer- 
tain mortgages  on  said  premises,  one  of  $835,  bearing  date  of 
May  14th,  1912,  and  one  for  $1,801,  bearing  date  of  September 
30th,  1913,  held  by  the  Superintendent  of  State  Banks  of  Ohio 
be  declared  inferior  and  subsequent  to  his  said  mortgage  lien, 
and  in  fact  prays  that  they  be  canceled  and  held  for  naught. 

The  defendant,  the  Superintendent  of  Banks  of  the  State  of 
Ohio,  by  answer  denies  all  of  the  material  allegations  in  the 
amended  petition  of  plaintiff,  and  especially  avers  that  by  rea- 
son of  the  notation  made  on  the  margin  of  the  record  in  said 
mortgage  record  containing  the  recording  of  said  plaintiff's 
mortgage  by  the  said  breweries  company  that  the  same  was  re- 
leased of  record,  and  that  by  reason  thereof  the  mortgages  here- 
tofore mentioned  of  said  Superintendent  of  Banks  of  the  State 
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of  Ohio  are  the  first  and  best  liens  on  the  real  estate  described 

therein,  and  further  that  the  said  pretended  lien  of  plaintiff 

on  his  alleged  mortgage  is  and  has  no  force  and  effect  in  law. 

The  only  issue  in  this  case,  as  we  view  it,  is  as  to  the  legal 

effect  of  the  transfer  and  notation  thereon  of  the  Daniel  Mossop 

mortgage,  in  the  light  of  the  facts  as  shown  by  the  evidence  and 

the  law  applicable  thereto,  the  notation  on  the  mortgage  record 

being  as  follows: 

'*  Canton,  Omo,  Nov.  22,  1910. 
''For  a  good  and  valuable  consideration  I  hereby  sell,  assign, 
convey  and  transfer  all  of  my  right,  title  and  interest  to  the 
within  note  and  mortgage  to  the  Stark-Tuscarawas  Breweries 
Company,  a  corporation,  per  the  terms  and  conditions  of  a  con- 
tract of  even  date  herewith,  by  and  between  the  parties  hereto. 

''Daniel  Mossop. 
**  Copied  from  original 
mtg.  Nov.  22,  1910. 

*'M.  E.  McParren,  Recorder,  by  Q." 

''Canton,  Omo,  July  19,  1912. 
"This  is  to  certify  that  the  conditions  of  this  mortgage  have 
been  satisfied. 

"The  Stabk-Tuscarawas  Beeweeibb  !Co. 
"By  John  F.  Weiss,  Sec'y  &  Treas, 
"W.  E.  McFarren,  Recorder.    Copied  from 
original  mtg.  7-9-12." 

Prom  an  examination  of  the  language  contained  in  the  above 
transfer  it  will  readily  be  seen  that  it  is  a  conditional  or  limited 
transfer,  and  is  not  absolute  and  entire.  In  other  words,  the 
transfer  is  in  extent  and  scope  limited  (using  the  language 
there)  "per  the  terms  and  conditions  of  a  certain  contract  of 
even  date  herewith  by  and  between  the  parties  hereto"  (refer- 
ring to  the  plaintiff  and  the  breweries  company).  The  only 
right  the  breweries  company  had  in  and  to  the  mortgage  was 
that  given  to  it  by  the  transfer,  and  when  it  attempted  to  re- 
lease it,  whether  inadvertently  or  otherwise,  it  did  so  without 
any  authority  in  fact  or  in  law  as  between  the  rights  of  the 
mortgagors  and  mortgagee.  We  think  the  language  in  the  trans- 
fer is  of  such  a  character  and  nature,  and  not  being  absolute  on 
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its  face,  but  being  a  limited  transfer,  which  is  clearly  patent 
by  the  language  contained  therein,  is  sufficient  notice  to  persons 
examining  the  title  of  the  premisesT  described  in  said  mortgage 
to  know  that  the  trarsferee  of  same  is  not  the  absolute  owner 
thereof,  and  has  no  right  to  release  it  of  record.  The  evidence 
in  this  case  clearly  shows,  and  in  fact  it  is  undisputed  that  the 
representative  and  agent  of  the  Superintendent  of  State  Banks 
who  examined  this  title  made  no  inquiry  as  to  any  contract,  and 
made  no  examination  as  to  whether  or  not  the  same  was  of  rec- 
ord, although  at  this  time  the  contract  referred  to  in  said  trans- 
fer was  of  record  and  could  have  been  found  in  Vol.  482,  page 
153,  of  the  mortgage  records  of  Stark  county,  Ohio.  An  exam- 
ination of  the  contract  would  have  disclosed  the  fact  that  the 
breweries  company  was  not  the  owner  of  the  mortgage  in  ques- 
tion, and  was  without  authority  to  release  the  same. 

We  think  it  is  a  well  settled  principle  of  law  that  whenever  a 
party  has  information  or  knowledge  of  certain  extraneous  facts 
which  of  themselves  do  not  amount  to  nor  tend  to  show  actual 
notice,  but  which  are  sufficient  to  put  a  reasonably  prudent  man 
upon  inquiry  respecting  a  conflicting  interest,  claim  or  right, 
and  the  circumstances  are  such  that  the  inquiry  if  made  and 
followed  up  with  reasonable  care  and  diligence  would  lead  to  a 
discovery  of  the  truth,  and  a  knowledge  of  the  interest,  claim  or 
right  which  really  exists,  the  party  is  absolutely  charged  with 
a  constructive  notice  of  such  interest,  claim  or  right,  and  the 
presumption  of  knowledge  is  then  conclusive. 

In  view  of  what  we  have  already  said  we  think  that  the  law 
and  equities  are  in  favor  of  the  plaintiff,  and  that  he  is  entitled 
to  the  relief  prayed  for  in  his  petition,  and  that  said  notation 
on  the  mortgage  record,  placed  there  by  the  said  breweries  com- 
pany, should  be  stricken  therefrom  and  held  for  naught,  and 
that  judgment  be  entered  in  favor  of  the  plaintiff  on  his  note, 
with  interest,  and  said  real  estate  described  in  the  amended  pe- 
tition be  sold,  and  the  proceeds  first  applied  to  the  judgment  of 
plaintiff. 

Judgment  and  decree  accordingly. 

Shields,  J.,  and  Powell,  J.,  concur. 
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PROOF  or  NOTICE  TO  CITY  Or  DANGEROUS  CONDITiON 

IN  STREET. 

Court  of  Appeals  for  Hamilton  County. 

Etta  M.  Dietz  v.  the  City  op  Cincinnati.* 

Decided,  February  28,  1916. 

Charge  of  Court — As  to  Evidence  of  Constructive  Notice — Previous 
Accident  at  the  Same  Place  and  from  the  Bame  Cause — Competent 
as  Tending  to  Show  Knowledge  of  the  Municipality  of  the  Existence 
of  a  Dangerous  Condition, 

In  an  action  against  a  municipality  for  injuries  from  falling  into  a 
manhole  alleged  to  have  been  covered  with  a  lid  which  tilted 
when  stepped  upon,  it  is  prejudicial  error  to  charge  the  jury  that 
evidence  to  the  effect  that  other  persons  had  fallen  into  the  same 
hole,  previous  to  the  accident  to  plaintiff,  could  not  be  considered 
for  the  purpose  of  showing  constructive  notice  to  the  city  of  the 
defective  and  dangerous  condition  of  said  lid. 

Thos.  L,  Michie,  James  J.  McCartin  and  H,  P.  Karch,  for 
plaintiff  in  error. 

Walter  M.  Schoenle,  City  Solicitor;  Saul  Zielonka,  Assistant 
City  Solicitor,  contra. 

Gorman,  J. 

Plaintiff  in  error  brought  an  action  against  the  defendant  in 
error  in  the  Superior  Court  of  Cincinnati  to  recover  damages 
for  personal  injuries  claimed  to  have  been  sustained  by  her  by 
the  turning  of  an  iron  lid  or  covering  on  the  manhole  of  a  sewer 
inlet  on  the  sidewalk  on  Watson  street  in  the  city  of  Cincinnati. 
She  claimed  that  in  walking  along  the  sidewalk  she  stepped  on 
the  side  of  this  iron  covering,  and  by  reason  of  the  same  being 
defective  and  worn  it  turned  under  her  foot,  causing  her  to  be 
thrown  into  the  manhole,  resulting  in  serious  injuries.  A  ver- 
dict was  returned   for  defendant  and   judgment  was  entered 

♦Motion  to  require  the  Court  of  Appeals  to  certify  its  record  overruled 
by  the  Supreme  Court,  May  22,  1916. 
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thereon,  and  error  is  prosecuted  to  this  court  to  reverse  the  judg- 
ment. 

The  bill  of  exceptions  before  us  does  not  purport  to  contain 
all  the  evidence,  but  is  in  the  short,  narrative  form.  It  recites 
that  the  evidence  tended  to  show  that  on  two  different  occasions 
before  the  date  of  the  fall  suffered  by  the  plaintiff,  to-wit,  De- 
cember, 1911,  and  four  years  prior  to  the  trial,  other  persons  had 
stepped  upon  the  said  lid,  and  it  had  turned  and  caused  them  to 
fall,  and  that  said  lid  and  sewer  inlet  were  in  practically  and 
substantially  the  same  condition  when  the  plaintiff  fell  as  the  lid 
had  been  at  the  different  times  when  it  had  tilted,  on  former 
occasions  and  caused  other  persons  to  fall  when  it  was  stepped 
upon. 

,  Objection  is  made  to  the  general  charge  of  the  court  with  ref- 
erence to  this  evidence.  The  language  of  the  court  referred  to 
is  as  follows : 

''There  was  certain  evidence  in  this  case  tending  to  show  that 
other  persons  had  fallen  through  this  sewer  top,  and  the  time  of 
such  incidents  was  given  in  the  testimony  of  certain  witnesses. 
I  will  say  to  you  that  the  fact,  if  fact  it  be,  that  certain  persons 
had  fallen  at  prior  dates  does  not  tend  to  show  notice  to  the  city 
of  Cincinnati  of  a  condition  of  defect,  or  of  any  condition  at 
that  time.  This  evidence  you  will  take  as  bearing  only  upon 
the  question  of  whether  or  not,  if  you  find  the  defect  to  have 
existed  at  the  time  of  plaintiff's  accident,  such  defect  did  ac- 
tually exist  at  these  prior  times.  In  other  words,  the  testimony, 
to  which  I  refer  bears  not  upon  notice  to  the  city,  but  bears,  as 
I  say,  upon  the  condition  of  the  sewer  top  and  the  length  of  time 
for  which  such  condition  existed." 

A  general  exception  was  taken  to  the  charge  of  the  court,  and 
the  sole  ground  of  error  complained  of  is  that  that  part  of  the 
general  charge  above  set  out  was  prejudicial  to  the  plaintiff  in 
error,  and  requires  a  reversal  by  this  court  of  the  judgment  be- 
low. 

In  the  case  of  Village  of  AshtabtUa  v.  Bartram,  3  C.  C,  640, 
it  is  held  that: 

"Testimony  that  other  vehicles  and  persons  had  been  pre- 
cipitated down  the  hill,  at  the  point  in  question,  at  other  and 
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prior  times,  and  when  the  fence  was  in  the  same  condition  gab- 
stantially  as  when  the  accident  to  the  plaintiff  occurred,  is,  in 
such  case,  admissible  to  prove  the  dangerous  character  of  the 
place  for  want  of  such  barrier,  and  knowledge  thereof  by  the  de- 
fendant ;  but  not  to  prove  negligence  on  the  part  of  the  defend- 
ant, nor  care  and  prudence  on  the  part  of  the  plaintiff." 

In  Brooklyn  Street  By.  Co.  v.  Kelley,  6  C.  C,  155,  it  was  held : 

**It  is  proper  to  show  that  other  cars  had  left  defendant's 
track  at  or  about  the  place  where  the  accident  complained  of 
occurred,  for  the  purpose  of  showing  notice  to  defendant  of  the 
liability  of  cars  to  leave  the  track  at  that  point,  and  also  of  show- 
ing the  dangerous  condition  of  the  track  at  that  point. 
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In  City  of  Circleville  v.  Sohn,  20  G.  C,  368,  it  was  held : 

' '  In  an  action  against  a  municipal  corporation  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  caused  by  slipping  and 
falling  at  an  alley  crossing,  and  evidence  having  been  offered 
tending  to  show  that  the  alley  crossing  had  been  substantially  in 
the  same  condition  for  a  number  of  years,  and  that  during  that 
time  divers  persons  had  slipped  or  fallen  at  that  point,  the  court 
should  at  the  time  said  testimony  is  received,  then  instruct  the 
jury  that  such  testimony  can  only  be  used  by  them  for  two  pur- 
poses: first,  as  tending  to  show  the  defective  condition  of  the 
alley  crossing,  at  the  point  where  the  plaintiff  claimed  to  have 
received  her  injury;  and,  second,  as  tending  to  show  that  the 
city  authorities  had  knowledge  or  should  be  charged  with  knowl- 
edge of  such  defective  condition.'' 

The  same  rule  is  laid  down  in  Brewing  Co.  v.  Bauer ^  50  0.  S., 
560,  where  the  court  says : 

*  *  Such  evidence  is  only  competent  to  prove  the  defective  char- 
acter of  the  machine,  and  the  employer's  knowledge  of  the 
fact." 

The  same  rule  is  laid  down  in  the  following  cases:  Eva/ns  v. 
EHe  R.  R.  Co.,  213  Fed., -133  (a  decision  of  the  U.  S.  Circuit  Ct. 
of  App.  of  this  Dist.) ;  Dist.  Columbia  v.  Armes,  107  TJ.  S.,  519; 
Chicago  &  N.  W.  Ry.  Co,  v.  Netolicky,  67  Fed.,  665 ;  Patton  v. 
Southern  Ry.  Co.,  82  Fed.,  979. 
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It  would  appear  that  the  trial  court  erred  in  limiting  the  evi- 
dence above  referred  to,  to  show  the  condition  of  the  manhole 
top  at  the  times  when  other  persons  claimed  to  have  fallen  at 
this  place,  and  specifically  charging  the  jury  that  they  could  not 
consider  this  evidence  for  the  purpose  of  showing  knowledge  on 
the  part  of  the  city  authorities. 

We  are  further  of  the  opinion  that  this  error  was  so  prejudi- 
cial to  the  plaintiff,  who  was  endeavoring  to  establish  construc- 
tive notice  to  the  city,  that  the  judgment  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 


TIME  WITHIN  WHICH  SUIT  MAY  BE  BROUGHT. 

Court  of  Appeals  for  Mahoning  County. 

Joseph  Cobtesi  et  al  v.  Firemen's  Fund  Insurance  Company.^ 

Decided,  October  Term,  1915. 

Action  on  Policy  of  Fire  Insurance — Dismissed  Otherwise  tfuin  on  its 
Merits — New  Action  Not  Barred — By  Lapse  of  More  than  One  Year 
After  Occurrence  of  the  Fire — Section  11233. 

A  clause  which  shortens  the  statute  of  limitations,  as  to  the  time  for 
bringing  suit  on  the  contract  in  which  said  contract  is  incorporated, 
can  not  be  enforced  in  the  face  of  the  provision  of  Section  11233, 
having  reference  to  the  time  within  which  suit  may  be  brought  in 
cases  which  have  failed  otherwise  than  on  the  merits. 

2>.  J.  Hartwell  and  E,  H.  Moore,  for  plaintiffs  in  error. 
J.  W.  Mooiiey,  contra. 

HoucK,  J.  (of  the  Fifth  Appellate  District,  sitting  in  place 
of  Spence,  J.). 

This  is  an  action  in  this  court  on  error  to  the  judgment  of 
the  Common  Pleas  Court  of  Mahoning  County,  Ohio. 

*Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this  case 
overruled,  May  23,  1916. 
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The  original  action  arose  out  of  a  policy  of  insurance  issued 
by  the  Firemen's  Fund  Insurance  Company  on  the  property  of 
the  plaintiffs  in  error,  the  policy  covering  a  building  located  in 
the  city  of  Youngstown,  Ohio,  and  in  an  amount  not  to  exceed 
$1,200. 

The  petition  contained  two  causes  of  action :  the  first  seeking 
a  reformation  of  the  contract  of  insurance,  and  the  second  pray- 
ing for  a  judgment  on  the  reformed  contract  for  the  sum  of 
$1,200. 

The  cause  was  heard,  and  the  contract  of  insurance  was  re- 
formed, as  prayed  for  in  the  petition.  Thereafter  the  cause  came 
on  for  trial  on  the  second  cause  of  action,  and  the  same  was  dis- 
missed by  the  court  for  want  of  prosecution. 

Thereafter,  and  within  one  year  after  the  dismissal  of  the 
second  cause  of  action,  as  aforesaid,  but  not  within  twelve  months 
next  after  the  fire,  the  plaintiffs  in  error  filed  their  petition  in 
the  common  pleas  court,  alleging  therein  that  by  a  decree  of 
said  court  the  contract  of  insurance  had  been  reformed ;  the  loss 
by  fire  of  the  building ;  the  failure  otherwise  than  upon  its  merits 
of  the  second  cause  of  action  in  the  former  suit;  a  full  compli- 
ance with  all  the  terms  and  conditions  of  said  policy,  and  prayed 
for  judgment  against  the  defendant  for  the  sum  of  $1,200. 

The  defendant  filed  its  answer  to  said  petition,  alleging, 
among  other  things,  that  said  policy  of  insurance  contained  the 
following  provision: 

*'N6  suit  or  action  on  this  policy,  for  the  recovery  of  any 
claim,  shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance,  by  the  insured,  with  all  the  foregoing  re- 
quirements, nor  unless  commenced  within  twelve  months  after 
the  fire." 

The  cause  was  submitted  to  a  jury,  and  after  the  plaintiffs  had 
submitted  their  evidence  the  defendant  moved  the  court  to  direct 
the  jury  to  return  a  verdict  for  the  defendant,  upon  the  ground 
that  the  evidence  disclosed  the  fact  that  the  suit  at  bar  had  not 
been  brought  within  twelve  months  after  the  fire;  and  there- 
upon the  court  sustained  the  motion,  and  the  jury  returned  its 
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verdict  for  the  defendant.  A  motion  for  a  new  trial  was  filed, 
heard,  and  overruled,  and  judgment  was  entered  on  the  verdict. 

Error  is  prosecuted  to  this  court  seeking  a  reversal  of  the 
judgment  of  the  court  below  for  sustaining  the  motion  for  a 
directed  verdict,  and  in  overruling  plaintiffs'  motion  for  a  new 
trial. 

The  question  presented  f  pr  determination  is,  Does  the  stipu- 
lation in  the  policy  of  insurance  that  ''suit  must  be  commenced 
within  twelve  months  after  the  fire"  abrogate  and  set  aside  the 
provisions  of  Section  11233  of  the  General  Code,  which  pro- 
vides: 

*'In  an  action  commenced,  or  attempted  to  be  commenced,  if 
in  due  time  a  judgment  for  the  plaintiff  be  reversed,  or  if  the 
plaintiff  fails  otherwise  than  upon  the  merits,  and  the  time 
limited  for  the  commencement  of  such  action  at  the  date  of  re- 
versal or  failure  has  expired,  the  plaintiff,  or,  if  he  dies  and  the 
cause  of  action  survives,  his  representatives  may  commence  a 
new  action  within  one  year  after  such  date.''    •     •     • 

The  stipulation  in  the  policy  that  no  suit  could  be  maintained 
to  recover  on  the  policy,  unless  brought  within  twelve  months 
after  the  fire,  was  intended  to  shorten  the  statute  of  limitations 
with  reference  to  the  time  of  bringing  the  action ;  but  how  can 
it  be  properly  claimed,  or  the  contention  of  defendant  in  error 
sustained  by  any  reasonable  principle  of  law  or  justice,  in  the 
face  of  the  provisions  of  Section  11233  of  the  General  Codet 
Such  a  contract  between  the  parties  could  not  in  any  way  abro- 
gate, set  aside  and  hold  for  naught  the  provisions  of  said  section, 
stating  as  to  when  actions  may  be  commenced  unless  they  have 
been  determined  upon  their  merits. 

The  action  at  bar  was  not  determined  upon  its  merits  in  the 
former  suit,  and  after  the  dismissal  of  the  former  suit  a  new 
action  was  brought — the  one  at  ])ar — within  the  year,  and  we 
think  properly  so.  The  plaintiffs  never  had  their  *'day  in 
court"  until  the  filing  of  the  action  and  its  trial  in  the  present 
case. 

The  stipulation  in  the  contract  that  **no  action  could  be  main- 
tained on  the  policy  unless  commenced  within  twelve  months 
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after  the  fire/'  in  no  way  waived  or  abrogated  the  rights  of 
plaintiffs  under  Section  11233  of  the  General  Code.  When  the 
parties  herein  entered  into  the  stipulation  or  agreement  con- 
tained in  the  policy  they  must  have,  or  at  least  should  have, 
considered  it  in  the  light  of  the  provisions  of  said  statute.  It  is 
presumed  they  knew  the  law,  and  that  it  was  their  intention  to 
make  their  contract  in  conformity  thereto,  and  if  they  did  not 
do  80,  the  defendant  in  error  can  not  now  complain  because  it 
was  in  violation  of  and  not  in  conformity  with  the  provisions 
of  the  general  statute  governing  the  same.  A  contract  for  a 
shorter  limitation  does  not  control  in  face  of  the  general  statute, 
which  must  govern  in  such  cases. 

We  have  made  a  careful  examination  of  the  authorities  cited 
by  counsel  in  this  case,  and  have  examined  many  other  authori- 
ties and  decisions  of  courts  not  only  in  our  own,  but  other  states, 
bearing  on  the  proposition  before  us,  and  we  feel  that  the  rule 
herein  laid  down  is  applicable  to  the  case  at  bar.  The  case  of 
Railway  Company  v.  Bemut,  64  Ohio  State,  page  26,  while  not 
directly  in  point,  was  a  material  aid  to  us  in  arriving  at  our  con- 
clusion. 

A  majority  of  the  court  is  of  the  opinion  that  the  judgment 
of  the  common  pleas  court  should  be  reversed.  Judgment  re- 
versed, and  cause  remanded  to  the  common  pleas  court  for  a 
new  trial. 

METCAura,  J.,  concurs;  Pollock,  J.,  dissents. 
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STREET  RAILWAY'S  SHARE  Or  A  GRADE  EUMINATION. 

Court  of  Appeals  for  Hamilton  County. 

The  City  op  Cincinnati,  by  Alfred  Bettman,  its  Solicitor, 
V.  The  Cincinnati  Tr^vction  Company  and  The  Cin- 
cinnati Street  Railway  Company. 

Decided,  July  6,  1916. 

Grade  Crossings — Division  of  the  Expense  of  Elimination — Street  Rail- 
way Company  Not  a  Necessary  Party — Where  Agreement  for  JSrUnti- 
nation  is  Entered  Into — Between  Municipality  and  8team  Raih 
road  Company — Liability  of  Street  Railway  for  Part  of  the  Cost — 
Not  Affected  by  Change  in  Location  of  Street — Reasonableness  of 
the  Change  and  of  the  Cost  Assessed  Against  the  Street  Railway 
Company. 

1.  The  authority  vested  in  municipalitiee  for  the  elimination  of  grade 

crossings  is  a  police  power  which  is  continuing  in  its  nature  and 
is  in  no  way  limited  by  the  franchise  of  a  traction  company  whose 
tracks  occupy  the  street. 

2.  A  municipality  in  contracting  with  a  steam  railway  company  for  the 

elimination  of  a  grade  crossing  is  not  bound  to  make  the  traction 
company  occupying  the  street  a  party  thereto,  but  may  proceed 
with  the  improjrement  without  notice  to  such  company. 

3.  A  street  railway  franchise  in  the  street  in  no  way  limits  the  right  of 

the  municipality  to  change  either  the  grade  or  the  location  of  the 
street  as  the  public  necessity  or  convenience  may  require,  particu- 
larly where  the  reasonableness  of  the  change  is  not  questioned,  and 
the  traction  company  must  adapt  its  tracks  to  the  changes  bo  made. 

4.  The  grade  crossing  in  the  instant  case  was  eliminated  by  the  building 

of  a  viaduct.  Sixty-five  per  cent,  of  the  cost  was  paid  by  the  steam 
road  and  thirty-five  per  cent,  by  the  city.  The  city  then  ob- 
tained a  judgment,  based  upon  a  verdict,  against  the  traction  com- 
pany occupying  the  street  for  its  share  of  the  cost  of  the  improve- 
ment, which  was  fixed  at  $61,220.09,  which  was  something  less  than 
one-half  of  the  share  paid  by  the  city.  Held: 
That  in  view  of  the  evidence  and  all  the  circumstances  surrounding  the 
Improvement  and  the  benefit  to  and  the  saving  which  it  will  effect 
for  the  traction  company,  the  proportion  of  the  cost  which  it  is 
asked  to  pay  is  re^asonable,  and  a  Judgmi^nt  lEi  is^artllSl  utmltaSr 
to  that  Sbt^r^i  In  thft  Idwtfr  (fcruri  --  . 
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Walier  M.  Sthoenle,  Solicitor,  and  Constant  Southworth, 
Assistant  Solicitor,  for  plaintiff. 

Joseph  Wilby  and  Ellis  O.  Kinkead,  contra. 

Jones  (Oliver  B.),  J. 

This  action  was  brought  by  the  city  of  Cincinnati  to  compel 
the  Cincinnati  Traction  Company  and  the  Cincinnati  Street 
Railway  Company  to  pay  to  the  city  their  share  of  the  expense 
incurred  in  the  elimination  of  the  grade  crossing  of  Ludlow 
avenue  and  the  Baltimore  &  Ohio  Southwestern  Railroad,  and 
to  have  the  judgment  for  such  share  of  said  expense  declared 
to  be  a  lien  on  the  property  of  said  companies. 

Under  the  provisions  of  Sections  8874  to  8894,  inclusive,  of 
the  General  Code,  the  city  of  Cincinnati  in  conjunction  with  the 
Baltimore  &  Ohio  Southwestern  Railroad  Company  provided 
for  the  elimination  of  the  grade  crossing  of  Ludlow  avenue  over 
the  tracks  of  the  steam  railroad  company.  In  so  doing  a  bridge 
or  viaduct  was  constructed  from  a  point  on  Ludlow  avenue  south- 
east of  the  Miami  canal,  running  in  a  direct  line  to  Spring  Grove 
avenue  at  the  same  place  that  the  former  line  of  Ludlow  avenue 
intersected  it,  and  that  part  of  the  old  line  of  Ludlow  avenue 
included  between  the  north  and  south  lines  of  the  right-of-way 
of  the  Baltimore  &  Ohio  Southwestern  Railroad  was  vacated 
and  the  grade  crossing  entirely  eliminated,  all  of  the  through 
travel  over  Ludlow  avenue  going  above  said  railroad  tracks  on 
the  new  Ludlow  avenue  viaduct,  including  the  street  railway 
travel  of  the  defendant  company. 

The  Cincinnati  Street  Railway  Company  is  the  owner  of  the 
street  railway  tracks  and  franchise,  and  has  leased  same  to  the 
Cincinnati  Traction  Company  which  is  operating  them.  Pre- 
vious to  the  elimination  of  said  grade  crossing,  a  double  track 
road  was  operated  over  that  part  of  Ludlow  avenue  lying  west 
of  the  point  where  the  east  end  of  the  Ludlow  avenue  viaduct 
was  constructed  and  across  the  Baltimore  &  Ohio  Southwestern 
railroad  track  on  grade.  After  the  vacation  of  said  grade  cross- 
ing, aiich.  ope^ration  did  not  continue,  but  instead  the  line  was 
c^rated  over  the  new  viaduct. 
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The  total  cost  of  the  viaduct  so  constructed  was  $354,023.63. 
Sixty-five  per  cent,  of  the  cost  was  paid  by  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company  as  provided  by  statute.  The 
city  paid  thirty-five  per  cent.,  amounting  to  $126,692.13,  and  by 
ordinance  required  said  street  railway  and  traction  companies 
to  bear  one-half  of  the  portion  payable  by  it  as  their  reasonable 
proportion  of  the  cost  assumed  by  said  city.  Each  of  the  de- 
fendants denies  the  right  of  the  city  to  collect  any  part  of  said 
cost,  and  in  the  event  that  any  part  should  be  so  chargeable  to 
either  of  said  companies  insists  that  the  amount  sought  to«be  re- 
covered in  this  case  is  excessive  and  above  the  amount  properly 
chargeable  against  them. 

The  case  was  tried  to  a  jury  in  the  court  of  common  pleas, 
and  resulted  in  a  judgment  against  the  Cincinnati  Traction  Com- 
pany in  the  sum  of  $61,220.09,  with  interest  at  six  per  cent,  from 
April  5,  1915 ;  which  judgment  was  declared  to  be  a  lien  on  all 
the  property,  real  and  personal,  of  the  defendant  the  Cincinnati 
Street  Railway  Company. 

The  Cincinnati  Street  Railway  Company  took  an  appeal  from 
said  judgment;  and  error  proceedings  were  also  prosecuted  by 
both  companies,  to  secure  a  reversal  of  said  judgment.  The  cause 
was  heard  in  this  court  on  the  appeal  of  the  Cincinnati  Street 
Railway  Company. 

Numerous  questions  were  raised  in  the  oral  arguments  and 
briefs  of  both  parties.  The  main  questions  were  all  considered 
and  disposed  of  in  the  case  of  Northern  Ohio  Traction  &  lAghi 
Company  v.  City  of  Akron,  in  which  the  opinion  of  the  court  of 
appeals  appears  in  23  C.C.(N.S.),497,  where  Sections  8892, 
8893  and  8894  were  held  to  be  constitutional.  This  decision  was 
affirmed  by  the  Supreme  Court  in  a  journal  entry  found  in  91  0. 
S.,  382.  In  that  case  it  was  held  that  the  amount  fixed  by  an 
ordinance  of  a  city,  as  the  proper  amount  to  be  paid  by  a  street 
railway  existing  in  a  street  where  a  grade  has  been  eliminated, 
was  a  proper  basis  upon  which  to  institute  an  action  in  court,  but 
that  the  recovery  to  be  had  by  the  city  against  said  street  railway 
for  such  share  of- expense  should  be  for  such  amount  as  the.  jury 
should  determine  to  be  a  reasonable  portion  of  the  cost  of  the 
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improvement.  And  in  that  ease  the  amount  fixed  by  the  jury  in 
its  verdict,  for  which  judgment  was  rendered  and  upheld  by  the 
Supreme  Court,  was  less  than  the  amount  claimed  by  the  city 
and  fixed  by  its  ordinance. 

The  proceedings  in  this  case  have  been  had  along  the  same 
lines  as  those  in  the  Akron  case,  the  only  dijfference  being  that  in 
the  instant  case  two  companies  are  interested  in  the  street  rail- 
way, one  as  lessor  and  the  other  as  lessee,  the  lessee  being  bound 
by  the  terms  of  its  lease  to  pay  all  obligations  arising  similar  to 
the  claim  here  under  consideration ;  and  the  lessor  company  be- 
ing interested  only  to  the  extent  of  the  lien  upon  its  property  in 
the  event  of  the  failure  of  the  lessee  company  to  pay  any  judg- 
ment obtained  for  such  expense. 

The  power  authorized  to  be  exercised  by  a  municipality  in  the 
elimination  of  a  street  grade  crossing  over  a  steam  railroad,  under 
the  sections  above  referred  to,  is  an  exercise  of  the  police  power, 
which  is  a  power  continuing  in  its  nature  and  not  in  any  way 
limited  by  the  extent  of  the  grant  or  franchise.  Oas  Light  & 
Coke  Co.  V.  Columbus,  50  0.  S.,  65;  Wabash  B.  B,  Co.  v.  De- 
fiance, 52  0.  S.,  262. 

In  Missouri  Pacific  By.  v.  Omaha,  235  U.  S.,  121,  it  was  held  by 
the  Supreme  Court : 

**A  railway  company  may  be  required  by  the  state,  or  by  a 
municipality  acting  under  the  authority  of  the  state,  to  construct 
overhead  crossings  or  viaducts  over  its  tracks  at  its  own  ex- 
pense ;  the  consequent  expense  is  damnum  absque  injurin  or  com- 
pensated by  the  public  benefit  in  which  the  company  shares  and 
is  not  a  taking  of  property  without  due  process  of  law."  (Syl.  1.) 

**In  the  exercise  of  the  police  power  the  means  to  be  employed 
to  promote  the  public  safety  are  primarily  in  the  judgment  of  the 
Legislature,  and  the  courts  will  not  interfere  with  duly  enacted 
legislation  which  has  a  substantial  relation  to  the  purpose  to  be 
accomplished,  and  does  not  arbitrarily  interfere  with  private 
rights."  (Syl.  2.) 

And  in  this  case  the  court  in  its  opinion  at  page  129  said,  in 
regard  to  the  matter  of  charging  part  of  the  expense  to  the  sfcreet 
i*ailwtty  bbcupying  fi(tft*  strtfet : 
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'*It  may  be  that  it  would  be  more  fair  and  equitable  to  re- 
quire the  street  railway  to  share  in  the  expense  of  the  viaduct, 
and  if  the  municipality  had  been  authorized  so  to  do  by  com- 
petent authority,  it  would  have  been  a  constitutional  exercise  of 
the  police  power  to  have  such  division  of  expenses/' 

And  in  the  case  of  Chicago  &  Alton  R.  B,  Co.  v.  Transbarger, 
238  U.  S.,  67,  the  court  upheld  a  statute  requiring  the  owners  of  a 
railroad  to  provide  means  for  passing  water  under  their  railway 
embankment  long  after  it  had  been  constructed,  as  a  matter  of 
police  regulation. 

Nor  was  it  necessary  in  arranging  for  this  improvement  that 
the  street  railway  company  or  the  traction  company  should  be 
» otified  of  the  proceedings  or  that  either  should  become  a  party 
to  the  contract  between  the  city  and  the  steam  railroad  company. 

In  C,  B.  &  Q.  B.  B.  Co.  v.  Nebraska,  170  U.  S.,  57,  the  court 
says,  page  76 : 

*  *  In  State  v.  Missouri  Pacific  By.,  33  Ean.,  176,  the  power  of 
the  city  of  Atchison  to  compel  the  respondent  to  construct  via- 
ducts was  sustained  under  legislation  similar  to  that  herein  in- 
volved and,  referring  to  the  subject  of  notice,  the  court,  per 
Judge  Valentine,  said:  *We  do  not  think  it  is  necessary  that 
the  city  should  have  given  the  railroad  companies  notice  before 
passing  the  ordinance  requiring  them  to  construct  the  viaduct. 
Notice  afterward,  with  the  opportunity  on  the  part  of  the  rail- 
road companies  to  contest  the  validity  of  the  ordinance  and  the 
right  of  the  city  to  compel  them  to  construct  the  viaduct  is  suflB- 
cient." 

And  On  page  77 : 

So,  in  the  present  case,  while  no  notice  may  have  been  given 
to  the  railroad  company  of  the  pendency  of  the  ordinance,  and 
while  they  may  not  have  been  invited  to  participate  in  the  pro- 
posed legislation,  yet  they  had  an  opportunity  to,  and  did  in 
fact,  put  in  issue,  by  the  answer,  both  the  validity  of  the  ordi- 
nance and  the  reasonableness  of  the  amount  apportioned  to  them 
respectively  for  the  repair  of  the  viaduct  in  question." 

The  rights  of  the  street  railway  company  are  to  the  use  of 
the  street,  and  the  fact  that  they  enjoy  such  a  franchise  in  no 
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way  limits  the  rights  of  a  municipality  to  either  change  the  grade 
ot  that  street  or  to  alter  its  course  or  location  as  public  necessity 
may  require,  and  it  becomes  the  duty  of  the  street  railway  com- 
pany to  adapt  its  tracks  and  location  to  such  requirement  of  the 
city.  And  so  far  as  the  amount  to  be  paid  by  it  is  considered, 
that  is  to  be  fixed  not  as  a  matter  of  determination  by  the  city  by 
ordinance,  but  as  a  matter  of  adjudication  by  the  court  subject  to 
the  legislative  restrictions  that  have  been  provided. 

There  is  no  question  as  to  the  right  of  the  city  to  change  the 
location  of  Ludlow  avenue  in  making  this  improvement.  Such 
power  is  expressly  conferred  by  the  terms  of  Section  8875,  Gen- 
eral Code.  The  only  portion  of  Ludlow  avenue  which  has  been 
entirely  vacated  is  the  part  lying  between  the  north  and  the 
south  lines  of  the  right-of-way  of  the  B.  &  0.  S.  W.  railroad — 
that  is,  the  crossing  itself,  within  the  lines  of  the  railroad  right- 
of-way.  The  other  two  parts  of  Ludlow  avenue  as  it  previously 
existed  still  remain  public  streets  being  each  a  cul-de-sac  running 
from  either  terminus  of  the  new  viaduct  to  the  line  of  the  rail- 
road. But  because  of  the  vacated  portion  at  the  crossing  it  be- 
comes an  impossibility  to  cross  the  railroad  on  Ludlow  avenue  at 
'^rade.  The  street  railway,  therefore,  being  unable  to  continue 
the  use  of  its  franchise  over  that  crossing,  was  compelled  by  rea- 
son of  the  change  in  the  lines  of  Ludlow  avenue  by  the  construc- 
tion of  the  viaduct,  to  transfer  its  track  and  operation  from  the 
old  to  the  new  line  of  Ludlow  avenue  between  the  termini  of  the 
viaduct.  In  other  words,  the  effect  is  the  same  as  though  the  en- 
tire old  portion  of  the  avenue  between  those  termini  had  been 
vacated,  so  far  as  continuous  passage  is  concerned. 

There  is  no  question  but  that  if  a  street  is  straightened,  as  was 
done  by  the  construction  of  this  viaduct,  or  if  its  location  is 
changed  by  a  detour  or  shifting  of  its  lines  to  either  side  of  its  old 
lines,  that  the  street  railway  could  claim  a  right  under  its  fran- 
chise to  occupy  and  use  the  new  lines  of  the  street;  and  such 
would  be  the  case  in  this  instance  regardless  of  the  stipulation 
made  between  the  parties  that  the  use  and  occupation  of  the  via- 
duct should  in  no  way  prejudice  their  rights  in  this  case.    And 
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while  upon  this  subject,  it  might  be  said  that  the  admission  of 
evidence  as  to  the  amount  of  travel  over  the  viaduct  is  not  re- 
garded as  an  infraction  of  this  stipulation. 

Defendants  however  have  undertaken  to  argue  that  this  case 
does  not  come  within  the  strict  literal  terms  of  Section  8892,  for 
the  reason  that  Section  12  of  the  ordinance  recites  ''that  the 
company  operating  the  street  railroad  over  the  present  iniersec- 
tion  shall  pay  a  portion  of  the  city's  expense  to  be  hereinafter 
fixed  by  ordinance,"  and  that  the  ordinance  which  fixes  that  por- 
tion, in  the  third  paragraph  of  its  preamble,  states  that  ''Whereas 
the  tracks  of  the  Cincinnati  Traction  Company,  a  corporation  un- 
der the  laws  of  Ohio,  cross  the  right-of-way  of  said  railroad  com- 
pany at  a  point  where  under  the  plan^  and  specifications  it  has 
been  determined  to  construct  such  improvement."  They  argue 
that  because  the  old  crossing  at  grade  is  some  two  hundred  and 
fifty  feet  further  east  than  the  location  of  the  viaduct  where  the 
new  crossing  passes  above  grade,  the  "point"  of  crossing  can  not 
be  identical  in  the  new  and  in  the  old,  and  therefore  that  Section 
8892  does  not  apply.  Such  argument  is  clearly  without  merit. 
The  same  argument  might  be  made  as  to  any  sub-grade  or  over- 
head crossing  because  the  place  of  crossing,  even  though  the 
lines  of  the  street  or  the  lines  of  the  viaduct  or  subway  were 
identical  now  with  those  of  the  old,  the  actual  tracks  would  be 
either  many  feet  above  or  below  the  point  of  the  old  crossing. 

No  question  is  raised  in  this  case  as  to  the  reasonableness  of 
the  change  in  location.  In  fact  it  is  shown  by  the  record  that 
the  change  is  a  great  benefit  both  to  the  traveling  public  and  to 
the  defendants,  and  that  the  expense  is  greatly  reduced  by  the 
straightening  in  the  line  of  Ludlow  avenue  by  means  of  the  new 
viaduct,  which  forms  practically  the  hypotenuse  of  a  triangle  of 
which  the  old  lines  of  Ludlow  avenue  form  the  other  two  sides. 

The  power  to  so  change  a  highway  in  separating  grades  in  the 
crossing  of  a  railway  and  a  highway  is  well  illustrated  in  the 
case  of  Davis  v.  Village  of  Hampshire,  153  Mass.,  218 ;  and  an 
interesting  nisi  prius  decision  upon  this  proposition  is  found  in 
the  case  of  Stoner  v.  P.,  C,  C.  &  St.  L.  %.  Co.,  9  N.P.(N.S.),  337, 
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in  which  a  railroad  subway  crossing  was  substituted  for  two  rail- 
way crossings,  being  990  feet  away  from  one  and  772  feet  from 
the  other. 

Defendants,  however,  insist  that  the  charge  as  fixed  by  the 
judgment  below  is  excessive  and  far  beyond  any  reasonable 
charge  that  should  be  asserted  against  them,  for  the  reason  that 
the  life  of  the  franchise  under  which  they  operate  is  a  matter 
of  only  thirty-one  years'  duration,  while  the  viaduct  is  supposed 
to  be  practically  indestructible.  The  proportionate  amount  of 
the  respective  contributions  that  should  be  made  by  the  steam 
railroad  company,  by  the  public,  represented  by  the  city  or 
county,  and  by  the  street  railway  company  operating  over  the 
crossing  so  changed,  is  primarily  a  matter  for  legislative  action. 
The  General  Assembly  has  laid  down  the  rule  fixing  the  propor- 
tion of  the  steam  railroad  at  sixty-five  per  cent.,  and  that  of 
the  city  or  county  at  thirty-five  per  cent.;  and  the  power  is 
given  under  Section  8892,  G.  C,  for  the  municipality  to  charge 
a  proper  amount  of  its  share  against  a  street  railway  using  the 
street  at  such  crossing.  This  amount  has  been  fixed  by  the  Gen- 
eral Assembly  at  not  to  exceed  one-half  of  the  thirty-five  per 
cent,  charged  against  the  city.  Considering  the  situation  of  the 
old  grade  crossing  and  the  conditions  surrounding  it,  the  neces- 
sity for  its  elimination  and  the  benefits  accruing  from  the  con- 
struction of  the  new  viaduct,  we  are  of  the  opinion  that  no 
case  could  be  found  where  the  propriety  of  charging  the  maxi- 
mum amount  allowed  by  the  Legislature  would  be  greater  than 
the  one  under  consideration  here,  and  we  therefore  feel  in  a 
measure  bound  by  the  legislative  expression  of  the  proper  por- 
tion to  be  charged  against  the  street  railway  company;  and 
while  it  is  argued  that  the  balance  of  the  life  of  the  present 
franchise  under  which  the  street  railway  is  operating  is  only 
thirty-one  years,  it  must  be  remembered  that  the  policy  of  the 
law  of  Ohio,  outside  possibly  of  this  particular  franchise,  has 
never  been  to  permit  the  granting  of  a  franchise  beyond  the 
term  of  twenty-five  years ;  so  it  can  not  be  considered  that  such 
an  argument  would  prevail  as  against  the  expressed  policy  of 
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the  Legislature.  But  aside  from  this  policy  of  the  Legislature, 
we  think  the  amount  of  the  judgment  in  the  lower  court  was 
fully  sustained  by  the  evidence  submitted. 

The  evidence  shows  that  in  the  opinion  of  experts  the  same 
travel,  other  than  that  by  street  railway,  could  be  accommodated 
by  a  viaduct  ten  feet  narrower  than  the  one  actually  constructed. 
In  other  words,  not  considering  the  travel  in  the  street  cars,  a 
viaduct  fifty  feet  in  width  without  a  street  railway  would  accom- 
modate the  same  travel  as  does  one  sixty  feet  in  width  where  a 
railway  has  been  placed  upon  it.  And  the  cost  of  the  additional 
ten  feet  of  the  viaduct  was  shown  to  be  from  about  $64,000  to 
$66,000. 

It  is  also  shown  that  a  considerable  saving  would  be  made  to 
the  defendants  in  the  expense  of  watchmen  and  maintenance  of 
tracks,  frogs  and  repairs,  each  year,  which  if  capitalized  for  the 
thirty-one  years  of  the  franchise  still  to  run  would  represent  a 
capital  of  from  more  than  twenty-five  to  twenty-eight  thousand 
dollars,  depending  upon  the  rate  of  interest  at  which  it  was 
figured ;  that  the  rental  value  for  the  balance  of  the  term  of  the 
franchise  figured  upon  only  the  amount  of  the  judgment  would 
be  from  $47,000  to  $51,000;  that  in  addition  to  these  figures  a 
great  advantage  is  obtained  by  the  defendant  companies  by  the 
removal  of  probability  of  damage  that  may  be  caused  by  possible 
accidents  at  a  grade  crossing,  the  amount  of  which  is  not  subject 
to  accurate  calculation. 

^t  was  further  shown  that  new  double  tracks  to  the  value  of 
$15,200  had  been  included  in  the  construction  of  the  viaduct,  as 
well  as  trolley  poles  to  the  value  of  $980. 

T!ie  defendant  companies  have  not  indicated  accurately  what 
they  regard  as  the  pro[)er  charge  to  be  placed  upon  them  for 
their  share  of  the  expense  of  this  improvement.  The  amount  of 
the  judgment  below  being  considerably  less  than  the  maximum 
as  fixed  by  the  General  Assembly  in  Section  8892,  Q.  C,  and 
the  amount  having  been  fixed  in  the  trial  below  by  the  verdict 
of  a  jury  upon  a  full  and  fair  presentation,  this  court  upon  a 
full  consideration  of  all  the  evidence  is  not  inclined  to  fix  a 


622  COURT  OP  APPEALS. 


Owens  V.  Humbert.  Executrix.  [VoL  25  (N.r  ) 

diflferent  amount,  but  is  of  the  opinion  that  the  amount  found 
by  the  jury  and  fixed  by  the  judgment  of  the  court  of  common 
pleas  from  which  this  appeal  is  taken,  is  a  proper  finding  and 
amount,  and  a  reasonable  charge  to  be  made  against  the  defend- 
ants for  their  share  in  this  improvement. 

A  judgment  may  be  taken  in  this  court  similar  to  that  in  the 
court  below. 

Jones  (E.  H.),  J.,  and  Gorman,  J.,  concur. 


LAPSING  OP  A  DEVISE  TO  AN  ILLEGITIMATE  CHILD. 

Court  of  Appeals  for  Knox  County. 

Bertha  Owens  et  ai.  v.  Etta  Humbert,  as  Eicbcutrix  of  the 

Last  WUiL  and  Testament  op  David  K. 

Blyston,  Deceased. 

Decided,  May  20,  1916. 

Wills — Intention  of  Testator  Not  Controlling — ^As  to  a  Devise  to  an 
Illegitimate  Child — Whose  Deaths  Leaving  Children,  Preceded  that 
of  the  Testator — Construction  of  the  Words  ''ChUd  or  Other  Rel- 
ative" as  Used  in  Section  10581,  General  Code, 

A  devise  to  an  illegitimate  child,  whose  decease  occurs  prior  to  that  of 
the  testator,  lapses  on  the  death  of  the  testator,  and  does  not  pass 
to  the  children  of  said  illegitimate  child,  notwithstanding  the  will 
indicates  an  intention  on  the  part  of  the  testator  that  it  should 
pass  to  the  children  of  the  child  of  his  bounty. 

L.  C.  StUlwell,  for  plaintiflfs  in  error. 
Moore  &  Sperry  and  Columbus  Ewalt,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  prosecuted  from  the  Common 
Pleas  Court  of  Boiox  County,  Ohio,  seeking  to  reverse  the  judg- 
ment of  that  court  in  its  finding  that  a  certain  legacy  of  five 
hundred  dollars  which  had  been  given  to  Elizabeth  Owens,  the 
mother  of  the  plaintiffs  in  error,  under  Item  7  of  the  last  will 
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and  testament  of  David  E.  Blyston,  deceased,  had  lapsed.    Item 
7  of  said  will  reads  as  follows: 

*'Upon  the  death  of  my  said  wife  I  desire  and  direct  my 
executrix  to  pay  over  and  deliver  to  Ester  Humbert,  daughtcor 
of  Etta  Humbert,  the  sum  of  five  hundred  dollars;  to  D.  K. 
Bly  Mavis,  one  thousand  dollars ;  to  W.  H.  Blyston,  my  nephew, 
five  hundred  dollars;  to  Flora  Heater,  my  niece,  five  hundred 
dollars;  to  Elizabeth  Owens,  five  hundred  dollars." 

This  cause  was  submitted  to  the  court  below  on  an  agreed 
statement  of  facts,  which  the  court  found  in  its  judgment  and 
decree  to  be  true,  the  agreed  statement  of  facts  being  as  follows: 

''First.  It  is  agreed  that  on  the  10th  day  of  March,  1914, 
David  K.  Blyston  died,  leaving  a  will  whereby  he  appointed  the 
plaintiff  (Etta  Humbert,  executrix)  as  the  sole  executrix,  and 
which  will  was  admitted  to  probate  in  the  Probate  Court  of 
Knox  County,  Ohio,  as  alleged  in  the  plaintiffs'  petition. 

''Second.  It  is  agreed  that  a  true  and  correct  copy  of  the 
last  will  and  testament  of  David  K.  Blyston  is  attached  to  the 
plaintiffs'  petition.    " 

"Third,  It  is  agreed  that  Elizabeth  Owens,  named  in  said 
will,  was  the  illegitimate  daughter  of  the  said  David  K.  Blyston. 

"Fourth.  That  the  said  Elizabeth  Owens  died  on  or  about 
the  8th  day  of  January,  1913,  before  the  death  of  the  said  David 
K.  Blyston. 

"Fifth.  That  the  said  Elizabeth  Owens  left  surviving  her 
and  the  said  David  K.  Blyston  her  children:  Bertha  Owens, 
Stella  Bell,  and  Harry  Owens. 

"Sixth.  That  the  said  Elizabeth  Owens  was  married  under 
the  name  of  Blyston,  and  that  her  said  father,  David  K.  Blyston, 
was  present  at  her  wedding  and  gave  her  away  in  marriage. 

"Seventh.  That  the  said  David  K.  Blyston  frequently  wrote 
letters  to  the  said  Elizabeth  Owens  and  always  addressed  her  in 
said  letters  as  'Dear  Daughter.'  That  the  said  Elizabeth  Owens 
always  addressed  him  in  her  letters  as  'Dear  Father.' 

"Eighth.  That  the  said  David  K.  Blyston  frequently  visited 
the  said  Elizabeth  Owens  and  her  family. 

"Ninth.  That  at  the  time  of  her  last  sickness  he  went  to 
visit  her  at  the  hospital  in  Mt.  Vernon,  and  there  arranged  for 
her  care  and  comfort. 

"Tenth.  That  the  said  David  K.  Blyston  was  present  at  and 
attended  the  funeral  of  the  said  Elizabeth  Owens,  and  mani- 
fested great  sorrow  and  grief  at  her  death." 
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It  is  contended  by  defendant  in  error  that  by  reason  of  the 
fact  that  Elizabeth  Owens  was  the  illegitimate  child  of  testator, 
and  that  she  departed  this  life  before  the  testator,  although  she 
left  issue  surviving  her,  that  said  five  hundred  dollar  legacy 
given  to  her  in  said  will  thereby  lapsed,  and  is  not  saved  by  any 
provision  of  Section  10581  of  the  General  Code  of  Ohio,  which 
is  as  follows: 

*'When  a  devise  of  real  or  personal  estate  is  made  to  a  child 
or  other  relative  of  the  testator,  if  such  child  or  other  relative 
was  dead  at  the  time  the  will  was  made,  or  dies  thereafter, 
leaving  issue  surviving  the  testator,  in  either  case  such  issue 
shall  take  the  estate  devised  as  the  devisee  would  have  done,  if 
he  had  survived  the  testator.  If  such  devisee  leaves  no  such 
issue,  and  the  devise  be  of  a  residuary  estate  to  him  or  her,  and 
other  child  or  relative  of  the  testator,  the  estate  devised  shall 
pass  to  and  vest  in  such  residuary  devisee  surviving  the  testator, 
unless  a  different  disposition  be  made  or  required  by  the  will." 

It  being  admitted  that  Elizabeth  Owens  was  the  illegitimate 
child  of  testator,  and  that  she  left  children  surviving  her  and 
the  testator,  was  the  said  Elizabeth  Owens  such  child  or  other 
relative  as  is  contemplated  by  the  provisions  of  said  statute, 
and  by  reason  thereof  does  the  legacy  in  question  go  to  and  vest 
in  her  children?  This  brings  us  to  the  real  problem  to  be 
solved  in  this  case,  namely :  What  is  the  legal  meaning  of  and 
the  proper  construction  to  be  placed  upon  the  words  **  child  or 
other  relative,**  as  used  in  Section  10581  of  our  General  CodeT 

As  a  general  rule  words  and  phrases  used  in  the  statute  are 
to  be  taken  in  their  ordinary  and  popular  sense,  unless  it  plainly 
appears  from  the  context  or  otherwise  that  they  were  used  in 
a  different  sense.  In  other  words,  in  the  construction 'of  statutes 
words  and  phrases  used  therein  which  have  two  significations 
should  ordinarily  receive  that  meaning  which  is  generally  given 
to  them  in  their  common  use.  The  words,  phrases  and  sentences 
of  the  statute  are  to  be  read  in  their  ordinary  sense,  unless  so 
construing  them  will  lead  to  what  would  seem  to  be  an  absurdity. 
If  we  apply  this  rule  to  the  case  at  bar,  what  is  the  generally 
accepted  meaning  of  the  word  child?  When  one  speaks  of  his 
child  he  means  a  legitimate  child:  one  born  in  lawful  wedlock. 
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Does  Elizabeth  Owens  or  her  surviving  children  come  within 
the  saving  clause  of  the  statute  under  consideration  f  Certainly 
not.  While  the  general  policy  of  the  law  in  providing  for  a 
disposition  of  property  is  to  keep  it  within  the  blood  of  the 
ancestor,  yet  if  the  language  of  the  statute,  **  child  or  other 
relative,"  be  given  its  natural  construction,  we  think  that  the 
word  ''child,"  in  contemplation  of  law  as  used  in  the  statute, 
means  legitimate  child,  and  that  the  term  ''other  relative"  ap- 
plies only  to  persons  of  the  same  kind  of  relationship  to  the 
testator  as  is  sustained  by  a  child.  That  is  to  say,  if  the  child 
in  the  instant  case,  being  illegitimate,  and  not  being  entitled  to 
inherit  from  David  K.  Blyston  if  he  had  died  intestate,  then  it 
necessarily  follows  that  the  children  of  Elizabeth  Owens,  de- 
ceased, although  they  are  of  the  same  blood  of  the  testator,  yet 
they  can  not  attain  any  greater  rights  in  the  property  of  David 
K.  Blyston  than  the  mother  possessed.  The  mere  fact  that  the 
legatee  and  her  children  who  survive  her  are  related  by  blood 
to  the  testator  in  no  way  enlarges  the  meaning  of  the  term 
"other  relative,"  because  the  legal  rights  of  the  children  in 
this  case  to  take  the  legacy  in  question  are  to  be  determined 
by  the  rights  of  the  legatee.  If  upon  the  death  of  the  legatee 
the  legacy  lapsed  by  operation  of  law,  then  the  surviving  chil- 
dren of  the  legatee  can  not  properly  claim  the  legacy.  While 
it  is  true  that  the  testator  and  legatee  here  are  of  the  same 
blood,  yet  the  legatee  having  been  born  out  of  lawful  wedlock 
is  what  is  known  in  law  as  a  bastard,  and  since  a  bastard  at 
common  law  was  filiiLs  nidlius,  and  therefore  kin  to  nobody, 
and  had  no  ancestor  from  whom  any  inheritable  blood  could  be 
derived,  it  therefore  follows  that  the  only  inheritable  right  a 
biistard  has  to  take  property  is  made  so  by  statute ;  and  we  hold 
that  the  words,  "child  or  other  relative,"  as  used  in  the  statute 
now  under  consideration,  are  within  the  well  known  and  recog- 
nized rule  of  construction  that  prima  facie  the  word  child  or 
children,  when  used  in  the  statute,  means  legitimate  child  or 
children,  and  that  bastards  are  not  within  the  meaning  of  the 
terms,  and  that  child  or  children,  or  any  other  terms  of  kindred 
when  uEted  in  the  stat^tle,  mefa*n  leJgitimattie  children  or  kintktgd 
only. 
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The  intention  of  the  testator  is  said  to  be  the  pole-star  to 
guide  and  control  the  court  in  the  interpretation  of  wills.  If 
we  could  apply  that  rule  in  this  case  and  in  addition  thereto 
consider  the  facts  as  contained  in  the  agreed  statement  of  f acta» 
we  are  free  to  say  that  from  the  language  used  in  the  will,  the 
facts  as  contained  in  the  agreed  statement  of  facts,  and  all  the 
surrounding  circumstances,  there  is  no  doubt  in  our  minds  but 
that  David  K.  Blyston  meant  and  intended  that  this  five  hun- 
dred-dollar legacy  should  be  paid  to  his  child,  Elizabeth  OwenSy 
if  she  survived  him,  and  if  not  then  to  her  children.  By  his 
conduct  and  acts,  as  disclosed  in  the  agreed  statement  of  facts, 
the  testator  considered  her  his  child,  and  the  object  of  his  bounty, 
and  felt  under  a  moral  obligation  to  care  for  her  and  the  objects 
of  his  and  her  love  and  affection.  Yet,  notwithstanding  all  this, 
the  intention  of  the  testator  must  in  this  instance  be  set  aside 
and  held  for  naught  because  it  is  in  conflict  with  the  positive 
provision  of  a  statutory  law,  namely.  Section  10581  of  the 
General  Code  of  Ohio.  Therefore  the  responsibility  of  not  carry- 
ing out  the  intention  of  the  testator  as  to  the  payment  of  the 
legacy  in  question  does  not  rest  with  the  court,  but  with  the 
residuary  legatee. 

In  view  of  what  we  have  already  said  it  therefore  follows 
that  the  court  can  do  but  one  thing,  and  that  is  affirm  the  judg- 
ment of  the  common  pleas  court,  which  we  now  do. 

Judgment  affirmed. 

-  Shields,  J.,  and  Powell,  J.,  concur. 
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LIABUTY  OF  CONSIGNOR  FOR  DEMURRAGE  CHARGES  ON 
REFUSAL  OF  CONSIGNEE  TO  ACCEPT  SHIPMENT. 

Court  of  Appeals  for  Hamilton  County. 
MooREs  Limb  Co.  v.  Norfolk  &  Western  Railway  Co. 

Decided,  February  28,  1916. 

Railidxiys — Shipment  in  Carload  Lota  Refused  by  OonHgnee — Oonsignor 
Liable  for  Demurrage  Charges. 

Where  a  shipment  upon  arrival  Is  refused  by  the  consignee  and  the 
shipper  Is  notified  by  the  carrier  of  such  refusal  and  upon  re- 
quest declines  to  give  the  carrier  any  Instructions  as  to  disposi- 
tion, the  carrier  then  becomes  a  mere  custodian  or  bailee  of  the 
goods  to  whom  the  shipper  Is  liable  for  all  charges  thereafter  ac- 
cruing. 

Charles  M.  Leslie,  for  plaintiff  in  error. 
HoUisier  &  HoJMsier,  contra. 

Jones  (E.  H.),  J. 

Three  carloads  of  crushed  stone  were  shipped  prepaid  from 
the  Moores  Lime  Company  at  Springfield,  Ohio,  via  the  C,  C. 
C.  &  St.  L.  and  N.  &  W.  railroads  to  R.  Wilhelmy  at  Bond  Hill, 
Ohio,  one  car  on  each  of  the  following  dates:  September  28, 
September  29  and  October  10,  1910. 

There  is  a  written  stipulation  as  to  facts  in  this  case  which 
recites : 

' '  The  consignee  refused  to  accept  and  unload  said  cars.  That 
after  said  refusal  by  said  consignee  to  accept  or  unload  said 
car,  notice  was  given  defendant,  and  defendant  was  requested 
to  give  disposition  of  same,  which  defendant  refused  to  do  for 
the  assigned  reason  that  it  was  not  the  owner  of  the  contents  of 
said  cars  and  had  no  right  to  dispose  of  same." 

This  action  below  was  brought  by  the  railway  company  to 
recover  demurrage  charges  which  accrued  after  these  refusals 
by  the  consignee  and  consignor — the  refusal  to  accept  the  stone 
by  the  former  and  the  refusal  to  give  disposition  or  exercise 
owucMbip  by  the  latter.    There  is  no  question  raised  as  to  amy 
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fact  material  to  the  determination  of  this  case.  The  question 
presented  is  one  of  law,  viz:  Under  these  conditions  is  the 
consignor  obliged  to  pay  the  demurrage  charges  AQ^ruing  after 
the  shipment  is  rejected  by  the  consignee? 

Certain  principles  discussed  in  argument  as  having  a  bear- 
ing upon  this  question  are  well  recognized.  For  example,  it 
must  be  conceded  that  the  title  to  the  crushed  stone  from  the 
time  it  was  loaded  at  Springfield  until  it  arrived  at  Bond  Hill 
was  in  Wilhelmy,  the  consignee.  It  would  be  so  considered  in 
the  determination  of  any  question  arising  while  the  stone  was  in 
transitu.  But  when  the  consignee  refused  to  take  the  stone  there 
was  a  changed  situation.  There  was  no  contract  between  the 
carrier  and  Wilhelmy.  The  carrier  had  made  a  written  contract 
with  the  lime  company  to  carry  and  deliver  the  stone  at  a  certain 
place,  to  a  person  named  in  the  written  contract.  When  the  per- 
son so  named  as  consignee  refused  to  receive  the  consignment  it 
became  the  duty  of  the  carrier  to  ask  for  directions  or  disposition 
from  its  employer,  who  was  the  only  person  in  the  transaction 
with  whom  it  sustained  a  contractual  relation  or  had  any  privity 
of  contract. 

The  carrier  could  not  be  drawn  into  or  be  made  to  suffer 
by  a  dispute,  of  whatever  nature,  between  the  vendor  and  vendee 
simply  because  the  goods  sold  were  on  its  cars  and  in  its  pos- 
session. It  had  performed  its  duty  in  safely  delivering  the  cars 
and  placing  same  in  the  yard  at  Bond  Hill. 

When  the  shipment  was  refused  at  its  destination  a  new  and 
different  relation  arose  between  the  shipper  and  the  carrier. 
The  latter  became  the  custodian  or  bailee  of  the  stone,  with 
duties  and  responsibilities  resting  upon  it  similar  to  those  of  a 
warehouseman.  The  position  taken  by  the  shipper,  as  indicated 
in  the  part  of  the  statement  of  facts  above  quoted,  is  and  was 
untenable.  It  should  have  promptly  given  disposition  of  cars, 
upon  request  from  the  carrier  so  to  do.  The  railway  company 
was  then  justified  in  looking  to  it  as  the  owner  of  the  stone,  and 
under  the  eighth  condition  of  the  bill  of  lading  it  was  liable  as 
"owner"  for  all  charges  accruing  thereafter. 

Judgment  aflBrmed. 
^ "  iJbMig  tbllvtGfrB.),  J.,  and  GbKMAN>  J.,  eontjur.     -  -     -  -  ''- 
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COVENANT  OF  WARRANTY  MODIFIED  BY  PAROL 

EVIDENCE. 

Court  of  Appeals  for  Delaware  County. 
William  McKenzie  et  al.  v.  George  C.  Buchamann  et  al. 

Decided,  May  Term,  1916. 

Title — Covenant  of  Warranty  Against  Eficumhrances — Circumstances 
Under  which  It  May  he  Modified  hy  Parol  Evidence — Such  Modifi- 
cation Not  Inconsistent  with  the  Covenant, 

1.  In  an  action  for  damages  for  breach  of  covenant  against  encum- 

brances, parol  evidence  is  admissible  which  in  any  way  tends  to 
prove  that  after  execution  of  the  deed  containing  said  covenant, 
and  before  its  delivery  to  the  grantees,  it  was  agreed  between 
them  and  the  grantor  that  the  grantees  should  assume  a  certain 
unexpired  lease  constituting  a  lien  on  the  premises  sought  to  be 
conveyed,  and  that  but  for  such  agreement  the  grantor  stated  he 
would  declare  the  deal  off  and  destroy  the  deed. 

2.  A  promise  to  assume  a  lien,  which  is  an  encumbrance  upon  the 

property  conveyed,  is  not  in  conflict  with  or  inconsistent  with 
the  covenant  of  warranty  against  encumbrances  contained  in  the 
deed,  but  is  in  effect  a  discharge  of  the  grantor  from  liability  on 
the  covenant  of  warranty  so  far  as  said  lien  is  concerned. 

Marriott,  Freshwater  &  Wickham,  for  plaintiffs  in  error. 
George  C.  Snyder,  contra. 

HoucK,  J. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  judgment 
of  the  Common  Pleas  Court  of  Delaware  County,  Ohio.  A  jury 
having  been  waived  the  case  was  submitted  to  the  trial  judge 
on  the  pleadings  and  evidence.  The  facts  in  the  case  here  sub- 
mitted are  contained  in  the  journal  entry  of  the  judgment  and 
finding  of  facts  and  conclusions  of  law  by  the  trial  judge  in 
the  court  below,  and  are  before  this  court  for  review. 

The  parties  here  stand  in  reverse  order  from  where  they  stood 
in  the  court  below.    The  suit  in  the  common  pleas  court  was 
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brought  by  George  C.  Buchamann  et  al  against  William  McKen- 
zie et  al  to  recover  three  hundred  dollars  damages  for  an  alleged 
breach  of  covenant  against  an  encumbrance  in  a  deed  for  cer- 
tain real  estate  conveyed  by  defendants  to  plaintiffs.  The  court 
below  found  for  the  plaintiffs,  and  a  judgment  for  three  hun- 
dred dollars  and  costs  was  entered  in  favor  of  the  defendants 
in  error,  the  plaintiffs  below.  Plaintiffig  in  error  ask  for  a  re- 
versal of  this  judgment  for  the  reason  that  the  court  erred  in 
excluding  certain  testimony  and  not  receiving  and  considering 
the  same,  and  that  the  judgment  is  contrary  to  law.  The  follow- 
ing facts,  as  shown  in  the  finding  of  facts  by  the  trial  judge, 
were  ruled  out  and  not  considered  by  the  court  below,  and  to 
this  the  defendants  below  excepted: 

'*  There  was  no  exception  in  the  deed  as  it  was  prepared  as 
to  the  lease  of  Alkire  and  Sands.  Alkire  and  Sands  had  a  lease 
on  the  east  room  they  occupied,  and  which  would  not  expire  until 
November  15,  1915.  At  the  time  the  deed  was  read,  and  before 
the  delivery  of  tlie  deed,  the  question  arose  as  to  the  lease  of 
Alkire  and  Sands.  The  plaintiffs  desired  to  know  whether  they 
could  have  possession  of  the  room  occupied  by  Alkire  and  Sands, 
and  were  then  informed  by  ^IcKenzie,  defendant,  that  Alkire 
and  Sands  had  a  ri^ht  to  occupy  the  room  until  the  15th  of 
November,  1915,  and  that  unless  the  plaintiffs  would  accept  the 
deed  with  Alkire  and  Sands'  tenancy,  and  take  the  property 
subject  to  said  lease,  that  the  deed  would  be  destroyed  and  the 
deal  callqd  off.  Thereupon  it  was  agreed  by  plaintiffs,  before 
the  delivery  of  the  deed,  that  they  would  accept  the  deed  and 
take  the  property  subject  to  Alkire  and  Sands'  lease,  and  it  was 
then  suggested  that  the  deed  be  changed  and  that  there  be  em- 
bodied in  it  an  agreement  and  exception  as  to  Alkire  and  Sands' 
lease,  but  the  deed  having  been  before  that  time  signed  by  all 
the  parties,  and  their  wives  not  being  present,  it  was  agreed  that 
plaintiffs  would  accept  the  deed  as  written,  in  order  to  save 
re-writing  and  re-execution,  and  that  they  would  accept  the 
property  subject  to  the  Alkire  and  Sands'  tenancy. 

''These  nesrotiations  were  oral,  and  the  conversation  took  place 
before  the  delivery  of  the  deed.  Upon  the  agreement  by  the 
I^laintiffs  that  they  would  accept  the  property  and  pay  the  price 
of  $7,800  subject  to  the  encumbrance  of  Alkire  and  Sands'  lease 
without  changring  the  deed;  the  deed  was  then  delivered  to 
plaintiffs  and  the  consideration  was  paid,  and  the  court  finds 
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the  facts  to  be  that  the  plaintiflEs  accepted  said  deed  as  written, 
and  without  change  subject  to  the  Alkire  and  Sands*  lease,  it 
having  been  stated  to  plaintiffs  before  the  deed  was  delivered 
that  unless  they  would  so  accept  the  property  with  the  encum- 
brance of  Alkire  and  Sands  thereon  the  parties  would  destroy 
the  deed  and  the  trade  would  be  off;  and  the  court  finds  from 
the  evidence  that  it  was  stated  orally  by  plaintiffs  that  they 
would  accept  the  deed  and  pay  the  price  subject  to  Alkire  and 
Sands'  lease,  and  that  it  was  not  necessary  to  put  that  exception 
in  the  deed,  and  the  court  finds  that  the  trade  was  then  consum- 
mated and  the  deed  delivered  without  the  exception  being  writ- 
ten therein.'' 

It  will  be  conceded  as  a  well  settled  principle  of  law  that  parol 
evidence  can  not  be  received  to  vary,  contradict  or  change  the 
terms  of  a  written  contract,  because  it  is  presumed  that  all  of 
the  provisions  and  terms  of  the  contract  are  embodied  therein; 
but  in  the  case  at  bar  the  deed  had  been  written,  signed,  wit- 
nessed and  properly  executed,  but  had  not  been  delivered,  and 
before  its  delivery,  as  disclosed  in  the  finding  of  facts,  the  plaint- 
iffs below  agreed  to  waive  the  covenant  of  the  warranty  as  to 
the  lease  in  question  and  accept  the  property  described  in  the 
deed  subject  thereto.  Quoting  from  the  finding  of  facts,  **it 
was  agreed  that  the  plaintiffs  would  accept  the  deed  as  written, 
in  order  to  save  re-writing  and  re-execution,  and  that  they  would 
accept  the  property  subject  to  the  Alkire  and  Sands'  tenancy, 
it  having  been  stated  to  plaintiffs  before  the  deed  was  delivered 
that  unless  they  would  so  accept  the  property  with  the  encum- 
brance of  the  Alkire  and  Sands'  lease  thereon  the  defendants 
would  destroy  the  deed  and  the  trade  would  be  declared  off; 
and  then  the  plaintiffs  said  they  would  accept  the  deed  subject 
to  said  lease  and  pay  the  price,  and  the  deed  was  then  delivered 
and  accepted." 

We  can  not  weigh  the  evidence  in  the  present  case  and  are 
bound  by  the  facts  as  contained  in  the  finding  of  facts.  If  a 
bill  of  exceptions  containing  all  the  testimony  from  the  trial 
below  had  been  prepared  and  presented  to  us  for  review,  we 
are  not  prepared  to  say  what  conclusion  we  would  have  reached 
as  to  the  weight  of  the  testimony  in  question. 
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It  will  be  observed  that  the  testimony  under  consideration  was 
concerning  what  occurred  at  the  time  of,  and  j¥as  offered  to 
establish  a  contract  that  was  claimed  to  have  been  made  and 
entered  into  between  the  covenantors  and  covenantees  after  the 
execution  of  the  deed  in  question  and  before  its  delivery.  The 
facts  disclose  that  the  deed  would  not  have  been  delivered  by 
the  covenantors  to  the  covenantees,  but  would  have  been  de- 
stroyed, if  the  covenantees  had  not  agreed  to  accept  the  same 
and  assume  the  lease  in  controversy. 

Under  these  circumstances  we  can  not  conceive  of  a  rule  of 
evidence  so  far  reaching  and  so  inequitable  as  to  preclude  the 
admissibility  of  such  testimony.  We  therefore  hold  that  parol 
evidence  was  admissible  in  the  case  at  bar  that  in  any  way  tended 
to  prove  that  after  the  execution  of  the  deed  which  contained 
covenants  against  encumbrances,  and  before  its  delivery  to  the 
grantees,  it  was  agreed  between  them  that  the  grantees  should 
assume  the  lease  in  question,  which  was  a  lien  upon  the  premises 
conveyed. 

The  weight  to  be  given  such  evidence  was  to  be  determined  by 
the  trial  judge  to  whom  the  case  had  been  submitted,  a  jury 
having  been  waived  by  the  parties  in  this  case.  We  think  in 
the  present  case  that  a  parol  agreement  entered  into  between 
the  grantors  and  grantees,  wherein  the  grantees  were  to  assume 
the  lease,  was  the  moving  cause  of  consummating  the  deal. 

Let  us  inquire:  Does  proof  of  a  promise  to  assume  a  lien, 
which  is  an  encumbrance  upon  the  property  conveyed,  conflict 
with  or  is  it  inconsistent  with  the  terms  of  the  conveyance? 
Certainly  not.  Can  there  be  any  doubt,  in  a  suit  for  a  breach  of 
a  covenant  against  an  encumbrance,  it  could  be  shown  by  proper 
evidence  that  a  lien  (a  lease  in  this  case)  had  been  assumed  by 
the  grantee  after  the  execution  of  the  deed  and  before  its  de- 
liverv?  We  think  not.  The  effect  of  the  promise,  which  was 
proved  by  parol  evidence  in  this  case,  was  only  to  show  that  the 
grantees  had  agreed  to  assume  the  lease  before  the  delivery  of 
the  deed,  and  thereby  the  lien  on  the  property  conveyed  had 
been  discharged  so  far  as  the  grantors  were  concerned,  and  by 
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reason  thereof  they  were  released  from  any  liability  on  the 
covenant  of  warranty  as  to  the  lease. 

For  the  reasons  given  we  are  of  the  opinion  that  the  judgment 
of  the  court  below  should  be  reversed.  Judgment  reversed,  and 
the  cause  is  remanded  to  the  common  pleas  court  for  a  new  trial. 

Shields,  J.,  and  Powell,  J.,  concur. 


EMISSION  OF  OFFENSIVE  ODORS  BY  A  REDUCTION  PLANT. 

Court  of  Appeals  for  Hamilton  County. 
The  Union  Reduction  Company  v.  John  Story.* 

Decided,  April  14,  1916. 

Injunction — Lies  Against  Operation  of  a  Plant  Throwing  off  Noisome 
Odors,  When. 

A  reviewing  court  will  not  disturb  an  order  enjoining  a  reduction  plant 
from  casting  ofT  noisome  or  offensive  odors,  where  It  Is  In  evi- 
dence that  such  odors  have  been  emitted  to  the  annoyance  of 
persons  living  nearly  half  a  mile  distant,  and  experts  have  testi- 
fied without  contradiction  that  with  a  plant  properly  equipped 
the  emission  of  such  odors  could  only  be  due  to  carelessness  or 
accident. 

Peck,  Shaffer  &  Peck  and  Healy,  Ferris  &  McAvoy,  for 
plaintiff  in  error. 

Kelley  &  Remke,  contra. 

Jones  (E.  H.),  P.  J. 

In  the  court  below  John  Story  asked  for  an  injunction  against 
the  Union  Reduction  Company  restraining  it  from  casting  upon 
his  premises  and  into  his  dwelling-house  noisome  smells,  gases, 
odors,  etc.,  arising  from  its  garbage  and  dead  animal  crematory 
or  reduction  plant. 

♦Affirming  Story  v.  Union  Reduction  Co.,  19  N.P.(N.S.), — . 
Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court  May  29,  1916. 
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A  permanent  injunction  was  granted  in  this  language: 

''It  is  therefore  ordered,  adjudged  and  decreed  by  the  court 
that  an  injunction  be,  and  the  same  hereby  is  granted,  restraining 
the  defendant  from  operating  its  reduction  plant  so  as  to  con- 
tinuously create  or  cause  to  be  cast  upon  the  land  of  the  plaintiff 
described  in  the  petition  any  noisome  or  oflfensive  odors, 
vapors  or  gases,  or  into  or  about  the  dwelling  of  plaintiff  to  the 
serious  injury  of  plaintiff  in  health,  comfort  or  property  from 
and  after  the  date  of  the  entry  of  this  decree." 

The  company  seeks  here  a  reversal  of  this  judgment. 

There  was  a  large  number  of  witnesses  called  upon  either  side 
and,  needless  to  say,  the  testimony  is  conflicting.  There  is  a 
preponderance,  however,  in  support  of  the  finding  of  the  court 
that  ''at  certain  times  a  nuisance  is  created  by  the  way  in  which 
the  defendant's  reduction  plant  is  operated." 

The  reduction  company  has  a  contract  with  the  city  of  Cin- 
cinnati requiring  it  to  gather  and  dispose  of  by  cremation  and 
reduction  process  the  garbage,  dead  animals  and  animal  offal  of 
the  city.  This  work  by  law  devolves  upon  the  city,  but  there  is 
statutory  authority  for  the  contract  made  with  the  plaintiff  in 
error  by  the  city,  Section  3809,  G.  C. 

It  is  claimed  that  the  plant  has  the  sanction  of  the  Legislature 
and  city  council,  that  it  is  performing  a  public  function  that  has 
to  do  with  and  is  closely  related  to  the  health  and  general  wel- 
fare of  the  people  of  Cincinnati  and  that  for  these  reasons  an 
injunction  will  not  lie.  The  authorities  to  which  we  are  cited 
support  this  claim  but  provide  that  the  work  must  be  done  with 
a  high  degree  of  care  and  with  constant  viligance  by  those  in 
charge  to  see  to  it  that  only  the  latest  and  most  improved  ma- 
chinery and  appliances  are  employed. 

The  evidence  shows  without  contradiction  that  this  plant  at 
tlie  time  of  the  final  hearing,  in  its  plan  and  equipment,  was  fully 
up  to  date.  Mr.  Jesse  ^Moorman,  president  of  the  company,  and 
Mr.  Charles  E.  Woodworth,  a  man  of  many  years'  experience 
and  an  expert  upon  the  subject,  were  called  by  defendant  below 
and  testified  as  to  the  character  of  the  plant. 

Mr.  Moorman  testified  that : 


COURT  OP  APPEALS.  635 

1916.]  Hamilton  County. 

''The  plant  at  our  last  trial  was  in  an  uncompleted  condition. 
Since  then  we  have  completed  all  the  buildings,  we  have  put  new 
conveyors  in  the  entire  plant,  we  have  added  four  more  units 
to  the  digestors,  we  have  completed  the  decreasing  plant,  and 
installed  one  new  drier  and  a  scrubber."    (Record,  p.  697.) 

'  *  Since  the  last  trial  we  have  rebuilt  this  plant.  In  that  time 
we  have  added — well,  we  have  put  in  a  complete  new  conveyor 
system  from  start  to  finish.  A  portion  of  this  decreasing  plant 
was  installed  at  that  time,  and  one  boiler,  and  one  drier,  and 
four  units  of  digestors,  and  the  scrubber  we  have  put  in  since 
that  time.''    (Record,  p.  705.) 

He  also  testified  that  he  was  in  the  garbage  and  reduction 
business  at  the  same  time  in  Indianapolis  and  St.  Louis,  and  was 
familiar  with  other  plants  in  the  United  States. 

*'Q.  Do  you  know  of  any  mechanism  for  the  distribution  of 
gases,  or  elimination  of  odors,  not  in  operation  in  this  plant  by 
yourself?    A.  I  do  not.'*    (Record,  p.  702.). 

*'Q.  What  are  the  odors  coming  from  the  plant  now,  Mr. 
]\foon3aan,  what  causes  them?    A.  What  odors  do  you  meant 

' '  Q.  I  mean  the  odors  that  emanate  from  that  plant ;  you  get 
odors  from  the  plant,  do  you  not?  A.  You  don't  get  odors 
from  the  plant  unless  you  go  on  our  premises  and  get  close  to 
the  plant. 

''Q.  You  say  there  are  no  odors  that  carry  away  from  the 
plant?  A.  No,  not  to  amount  to  anything,  no,  sir."  (Record, 
p.  710.) 

*'Q.  You  think,  so  far  as  you  know,  there  are  no  carrying 
odors  from  that  plant  today?  A.  I  think  not."  (Record,  p. 
711.) 

AFt.  Woodworth  testified  as  follows : 

*'Q.  I  will  ask  you  to  state  whether  there  is  any  device  or 
mechanism  in  use  anywhere  for  the  elimination  of  odors  and  the 
destruction  of  the  two  smelling  gases  that  has  not  been  intro- 
duced at  this  plant,  any  successful  device  ?    A.  I  know  of  none. 

**Q.  I  wish  you  would  state  to  the  court  whether  there  is 
anything  in  the  plan  of  operations,  or  in  the  mechanism  to  be 
used  which  can  be  added  to  this  plant  to  further  eliminate  the 
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odors.     A.  I   Know   of   nothing,   comparing  them  with  other 
plants  of  similar  character  in  the  country." 

**Q.  What  difference  is  there  in  the  carrying  of  the  odors 
now  and  a  year  ago?  A.  AVell,  with  the  device  they  have  intro- 
duced they  have  mitigated  the  carrying  of  the  noxious  and 
offensive  gases  and  odors  to  the  extent  of  introducing  an  appli- 
ance that  is  accepted  by  all  the  garbage  concerns  in  this  country 
as  being  the  most  practical  for  this  purpose."  (Record,  pp. 
661-662.) 

**Q.  Do  you  know  of  any  plant  that  is  superior  to  this  equip- 
ment, to  this  plant,  for  the  handling  of  the  same  tankage  ton- 
rage?  A.  know  of  no  plant,  to  my  knowledge,  sir."  (Record, 
p.  663.) 

''Q.  With  the  introduction  of  the  new  apparatus,  you  say  it 
will  eliminate  all  the  far  carrying  odors?  A.  Yes,  sir,  except 
under  extraordinary  conditions. 

'*Q.  Except  when  there  would  be  carelessness  of  the  em- 
ployes, valves  getting  out  of  order  or  the  pipes  bursting?  A. 
Yes." 

« 

*  *  Q.  About  how  far  away  from  that  plant  would  you  say  the 
local  odors  that  are  peculiar  to  the  plant,  would  be  discerned? 
A.  Well,  according  to  the  direction  of  the  wind,  sir.  If  you 
were  in  the  teeth  of  the  wind,  that  might  carry  two  or  three 
Hocks,  and  if  you  were  against  the  wind  you  wouldn't  know  the 
plant  was  there. 

''Q.  Well,  now,  if  you  were  to  be  told  that  during  the  past 
five  or  six  months,  as  often  as  once  or  twice  a  week,  the  people 
experienced  the  most  disagreeable  odors  and  that  of  burning 
flesh  and  garbage,  at  a  distance  from  half  a  mile  to  a  mile  and 
a  quarter,  to  what  would  you  attribute  that?  A.  Two  or  three 
times  a  week  ?  If  such  were  an  established  fact,  I  would  think 
there  was  carelessness  that  often."     (Record,  pp.  675-676.) 


*'Q.  If  you  were  to  be  told  people  in  their  homes  a  distance 
of  from  half  a  mile  to  a  mile  and  a  half  were  frequently  unable 
during  the  past  five  or  six  months  to  eat  their  meals  in  comfort 
because  of  this  sickening  odor,  what  would  you  say  that  odor 
came  from?  A.  I  couldn't  tell  of  any  other  source,  of  an  odor 
of  that  type,  so  far  carrying,  that  would  come  from  any  other 
part  of  that  process  except  what  I  told  you,  from  gas  that  came 
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from  the  digester  that  was  allowed  to  escape  through  some 
cause,  either  negligence  or  an  accident."     (Record,  p.  678.) 

We  thus  have  proof  from  the  company's  witnesses  that,  ex- 
cept through  carelessness  or  accident,  there  could  be  no  appreci- 
able annoyance  to  Mr.  Story  who  lives  nearly  half  a  mile  from 
the  plant. 

We  can  not  see,  therefore,  how  the  plaintiff  in  error  can  justly 
complain  of  the  restraining  order  granted  by  the  court  below. 
If  its  own  expert  witnesses  are  correct  (and  their  evidence  is  not 
denied  or  controverted),  there  is  no  excuse  in  law  or  morals  for 
oflFensive  odors  reaching  Mr.  Story's  home  twenty-three  hun- 
dred feet  away.  It  seems  to  us  that  the  order  granted  below 
restraining  the  defendant  company  from  operating  its  reduction 
plant  so  as  to  continuously  annoy  Story  in  his  said  home  with 
noisome  or  offensive  odors,  vapors  or  gases  is  reasonable  and 
proper,  and  one  from  which  there  can  be  no  relief  in  a  reviewing 
court. 

Judgment  affirmed. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 


JUDGMENT  ATTACKED  ON  WEIGHT  OF  EVIDENCE 

GIVEN  BY  RELATIVES. 

Court  of  Appeals  for  Coshocton  County. 
Pauline  Crawford  v.  W.  S.  Merrell,  Trustee,  bt  al.* 

Decided,  February  28,  1916. 

Transaction  Between  Relatives — Evidence  Relating  to,  Given  by  Rela- 
tives— Need  Not  he  Regarded  loith  Suspicion,  When — Weight  of 
Evidence— Charge  of  Court. 

1.  An  instruction  to  the  jury  that  transactions  between  relatives  "are 
always  viewed  with  suspicion,  and  their  testimony  with  regard  to 
such  transactions  must  be  taken  with  allowance/'  is  not  prejudicial 

*  Motion  to  re(iuire  the  Court  of  Appeals  to  certify  its  record  In  this 
case  overruled  by  the  Supreme  Court,  May  16,  1916. 
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where  followed  immediately  by  the  statement  that  If  such  testimony 
"is  of  such  a  nature  as  to  carry  conviction  to  your  mind  that  said 
witnesses  are  telling  the  truth,  then  it  is  entitled  to  as  much  weight 
as  that  of  any  other  witnesses." 
2.  The  rule  that  a  reviewing  court  will  not  set  aside  a  judgment  on  the 
ground  of  weight  of  the  evidence,  applies  to  a  Judgment  which  is 
based  on  evidence  which  is  conflicting  and  of  a  character  as  to 
which  different  minds  might  arrive  at  different  conclusions. 

C.  R,  Bell,  George  D,  Klein  and  Frank  Pigman,  for  plaintiff 
in  error. 

F.  E.  Pomcrcne,  Joseph  L.  McDowell  and  W.  S,  Merrell^ 
contra. 

HOUCK,  J. 

This  is  an  error  proceeding  prosecuted  from  the  common  pleas 
court  of  this  county  to  this  court.  The  parties  here  stand  in 
the  reverse  order  in  which  they  stood  in  the  common  pleas 
court.  The  plaintiff  in  error  seeks  to  reverse  a  judgment  of  the 
common  pleas  court  of  Coshocton  county  in  the  sum  of  four 
thousand  dollars  which  w-as  entered  on  the  verdict  of  the  jury 
in  the  trial  of  said  cause  against  said  plaintiff  in  error,  who  was 
the  defendant  below.  The  suit  below  w^as  brought  by  the  defend- 
ant in  error,  the  plaintiff  below,  as  trustee  in  bankruptcy  of 
Walker  and  Lawrence,  against  the  plaintiff  in  error,  the  defend- 
ant below,  to  recover  certain  corporate  stocks,  or  the  value  of 
same,  alleged  to  have  been  transferred  by  Frank  A.  G,  Lawrence, 
one  of  the  bankrupts,  to  his  mother,  Pauline  Crawford,  the 
plaintiff  in  error. 

The  second  amended  petition  avers  that  said  Lawrence,  while 
indebted  to  numerous  banks  and  indi\dduals,  and  at  the  time 
such  indebtedness  was  created,  was  the  owner  of  the  corporate 
stocks  in  question  and  was  at  said  time  and  ever  since  unable 
except  for  same  to  pay  his  debts  and  except  for  same  was  insol- 
vent. Tliat  while  so  indebted  he  transferred  to  his  mother, 
Pauline  Crawford,  the  defendant,  said  stocks  gratuitously  and 
without  consideration. 

The  defendant  denied  by  answer  all  the  material  allegations 
in  the  second  amended  petition,  and  the  cause,  upon  the  pleadings 
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filed,  went  to  trial,  resulting  in  a  verdict  in  the  sum  of  four 
thousand  dollars  in  favor  of  the  trustee.  A  motion  for  a  new 
trial  was  filed,  heard  by  the  court,  and  overruled,  and  a  judg- 
ment was  entered  on  the  verdict.  A  petition  in  error  was  filed  in 
this  court,  and  a  bill  of  exceptions  containing  the  testimony  of 
more  than  twenty  witnesses,  covering  nearly  two  hundred  pages 
of  typewritten  matter.  This  case  being  an  important  one,  pre- 
senting several  new  questions  of  law  and  fact,  the  court  has 
given  it  much  time,  and  with  no  little  amount  of  labor  we  have 
read  the  testimony  of  all  of  the  witnesses.  The  petition  in  error 
sets  forth  many  grounds  of  error,  for  which  a  reversal  of  the 
judgment  below  is  sought.  We  have  examined  all  of  the  grounds 
of  alleged  error  and  think  that  the  following  are  the  only  ones 
urged  by  counsel  in  their  brief  and  presented  in  oral  argument 
which  we  deem  necessary  to  discuss: 

First,    Is  the  second  amended  petition  sufficient  in  lawT 

Second.  Did  the  court  err  in  its  admission  and  rejection  of 
testimony  f 

TMrd.  Did  the  court  err  in  refusing  to  give  to  the  jury 
special  written  requests  before  argument  presented  by  the  de- 
fendant below? 

Fourth.  Was  the  verdict  of  the  jury  against  the  manifest 
weight  of  the  evidence? 

We  have  examined  the  second  amended  petition  and  while  in 
some  respects  it  is  not  as  clear  and  definite  as  it  might  be,  yet 
it  specifically  sets  forth  the  facts  in  such  language  as  to  fully 
and  completely  advise  the  defendant  below  of  the  claim  made, 
and  is,  as  we  feel,  a  concise,  le^al  and  logical  statement  of  the 
claims  relied  upon  by  the  plaintiff,  and  is  therefore  sufficient 
in  law. 

Counsel  for  plaintiff  in  error  strenuously  contend  that  the 
trial  court  erred  prejudicially  as  to  the  rights  of  their  client 
in  that  part  of  the  general  charge  in  which  the  court  said : 

**  Transactions  between  mere  relations  are  always  viewed  with 
some  suspicion,  and  their  testimony  in  regard  to  such  trans- 
actions must  be  taken  with  some  allowance." 
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Counsel  say: 

*'This  statement  was  very  prejudicial,  an  invasion  of  the  prov- 
ince of  the  jury,  the  giving  of  impeaching  testimony  by  the 
court,  and  strictly  against  the  law." 

We  agree  with  counsel  that  the  above  statement  as  to  the  law 
with  reference  to  transactions  between  relatives  is  and  would  be 
erroneous  and  prejudicial  if  given  in  that  language  and  without 
modification,  but  the  trial  court  modified  the  above,  which  will 
be  observed  by  reading  the  general  charge.  Following  the  above 
language  and  in  the  same  sentence  we  find  the  following : 

**But  if  it  is  of  such  a  nature  as  to  carry  conviction  to  your 
mind  that  said  witnesses  are  telling  the  truth,  then  it  is  entitled 
to  as  much  weight  as  that  of  any  other  witness." 

Counsel  for  plaintiff  in  error  in  their  brief  did  not  give  all 
the  language  used  in  that  connection  by  the  trial  court.  It  will 
not  do  to  take  isolated  sentences  and  statements  in  the  general 
charge  and  predicate  error  thereon.  All  the  language  used  con- 
cerning the  particular  subject  must  be  taken  into  consideration, 
and  from  this  determine  whether  or  not  the  charge  is  sound  in 
law  and  pertinent  to  the  issue  to  be  determined. 

Applying  this  rule  to  that  part  of  the  charge  complained  of, 
we  can  reach  but  one  conclusion  and  that  is  that  it  is  a  correct 
and  proper  statement  of  the  law  governing  the  weight  that  should 
be  given  evidence  offered  by  relatives  as  to  transactions  between 
them. 

While  the  bill  of  exceptions  discloses  some  technical  errors  in 
the  admission  and  rejection  of  certain  testimony,  we  do  not 
think  it  in  any  way  prejudiced  the  substantial  rights  of  the 
plaintiff  in  error. 

Did  the  court  err  in  refusing  to  give  the  special  charges  be- 
fore argument  as  requested  by  the  defendant  below?  If  these 
special  written  requests  were  correct  propositions  of  law  appli- 
cable to  the  issue  or  issues  to  be  determined  in  the  present  case, 
then  it  was  prejudicial  error  to  refuse  them.  With  the  view  of 
ascertaining  whether  or  not  they  are  within  this  rule,  we  have 
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carefully  examined  them  and  find  that  as  abstract  propositions 
of  law  they  are  sound  but  not  applicable  to  the  particular  facts 
and  the  issues  to  be  determined  in  this  controversy,  and  therefore 
the  court  committed  no  error  in  refusing  to  submit  them  to  the 
jury. 

The  one  real  question  of  fact  in  this  case  and  which  was  pre- 
sented   to    the    jury    for    determination — was    Frank    A.    G. 
Lawrence     at     the     time     of     the     transaction     in     question 
solvent  or  insolvent?    This  being  a  question  of  fact  was  wholly 
and  entirely  for  the  jury  to  try  and  determine.    We  have  read 
all  of  the  testimony  of  the  witnesses  pro  and  con  bearing  upon 
this  question,  and  we  have  no  hesitancy  in  saying  that  the  evi- 
dence is  somewhat  conflicting,  being  of  such  a  character  and 
nature  that  different  minds  might  arrive  at  different  conclusions. 
Questions  of  fact  are  for  the  jury  to  determine  and  questions 
of  law  for  the  court  to  pass  upon.     Courts  should  not  invade 
the  rights  of  a  jury,  and  wt  do  not  think  it  is  within  the  province 
of  nor  do  we  feel  that  it  is  the  duty  of  a  reviewing  court  to  set 
aside  a  judgment  entered  on  the  verdict  of  a  jury  for  the  reason 
that  the  same  is  against  the  weight  of  the  evidence,  unless  from 
an  examination  of  all  of  the  evidence  the  judgment  is  manifestly 
against  the  weight  of  the  same ;  and  of  this  fact  the  reviewing 
court  must  and  should  be  clearly  satisfied,  and  not  so  finding 
in  the  instant  case  the  judgment  below  will  not  be  reversed  on 
the  alleged  error  of  the  verdict  of  the  jury  and  the  judgment 
entered  thereon  being  against  the  manifest  weight  of  the  evi- 
dence. 1    '  i^^9i^ 
It  therefore  follows  from  what  we  have  already  said  that  we 
find  no  error  in  the  record  pre  judical  to  the  rights  of  the  plaint- 
iff in  error,  and  so  finding,  the  judgment  of  the  common  pleas 
court  must  be  aflSrmed. 
Judgment  aflSrmed. 

Shields,  J.,  and  Powell,  J.,  concur. 
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VAUIUTY  OF  SEWEK  ASSESSMENT  AGAINST  ACREAGE 

TRACT. 

Court  of  Appeals  for  Hamilton  County. 

9 

Horatio  W.  Burckhabdt  et  al  v.  City  op  Cincinnati  et  al. 

Decided,  November  29,  1915. 

Sewers — Assessment    Against    Acreage    Tract — Held    Valid    AltTtough 
Present  Buildings  Could  Not  be  Connected  with  the  Sewer, 

Where  an  acreage  tract  improved  by  only  one  dwelling  but  sus- 
ceptible of  subdivision  to  better  advantage  with  lots  fronting  in 
part  upon  a  street  in  which  a  sewer  has  been  constructed,  which 
is  available  for  the  sewerage  of  the  lots  abutting  it,  but  not  for 
the  dwelling  now  on  said  land,  the  assessment  for  such  sewer  will 
not  be  held  invalid  but  the  lien  for  same  will  be  restricted  to  so 
much  of  the  land  as  abuts  upon  such  sewer  to  the  usual  depths  of 
lots  in  the  neighborhood.     (Section  3813,  General  Code.) 

Black,  Swing  cC  Black,  for  plaintiffs. 

Walter  37.  Schoenle  and  Frank  K.  Bowman,  City  Solicitors, 
contra. 

Jones  (Oliver  B.),  J. 

Plaintiffs  own  a  tract  of  land  of  about  seventeen  acres,  not 
subdivided  into  lots,  lying  on  the  northwesterly  side  of  Madi- 
son road.  It  is  now  improved  with  but  one  dwelling  house 
thereon  which  is  located  south  of  the  center  and  fronts  towards 
Madison  road,  and  which  has  no  sewer  connections,  the  house 
drainage  being  carried  into  a  cess  pool.  The  eastern  boundary 
is  Vista  avenue,  which  runs  northwardly  from  Madison  road. 
The  natural  drainage  of  the  land  is  to  the  west  and  south. 

Under  certain  proceedings  of  the  council  of  the  city  of  Cin- 
cinnati, commenced  by  the  resolution  declaring  it  necessary  to 
improve  by  sewering,  passed  December  27,  1910,  sewers  were 
constructed  in  certain  streets,  including  that  part  of  Vista  ave- 
nue abutting  280  feet  along  the  northern  part  of  plaintiff's 
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property,  and  an  assessment  was  levied  on  each  front  foot  of 
the  lands  abutting  thereon  of  $1.60  to  pay  the  cost  and  expense 
of  such  improvement,  by  an  ordinance  passed  November  13, 
1911. 

Under  a  contract  dated  April  11,  1913,  plaintiffs  granted  to 
the  city  of  Cincinnati  the  right  to  construct  and  maintain  a 
trunk  sewer  through  the  western  part  of  their  lands,  which 
should  carry  off  the  surface  drainage  and  storm  water  of  tte 
adjoining  lands,  and  plaintiffs  were  given  the  right  to  tap  such 
sewer  without  assessment  or  charge  to  them  for  the  purpose  of 
connecting  such  tributary  sewers  as  they  might  thereafter  see 
fit  to  build  in  accordance  with  city  specifications,  for  the  sewer- 
ing and  drainage  of  their  property  as  it  should  'be  developed. 
Madison  road  was  also  improved  by  the  construction  of  a  sewer 
therein. 

Plaintiffs  seek  in  this  action  to  enjoin  the  collection  of  the 
assessment  for  the  Vista  avenue  sewer  on  the  ground  that  it  can 
be  of  no  benefit  to  their  property  because  it  is  only  three  to  four 
feet  below  the  basement  of  the  present  residence,  and  that  their 
premises  do  not  need  local  drainage  and  are  otherwise  sufficiently 
provided  therewith  (Section  3819,  General  Code). 

It  would  probably  not  be  practical  to  use  this  sewer  in  Vista 
avenue  for  the  house  drainage  of  the  present  residence  because 
of  its  depth  and  the  fact  that  it  is  so  far  from  the  residence, 
and  the  natural  topography  would  make  a  sewer  connection  pre- 
ferable either  with  the  sewer  in  ^Madison  road  or  with  the  trunk 
sewer  in  the  ravine  in  the  western  part  of  the  premises.  But 
the  property  might  be  so  divided  as  to  lay  out  lots  on  Vista 
avenue  fronting  that  part  in  which  the  sewer  is  laid,  and  houses 
built  thereon  could  be  so  constructed  as  to  tap  and  use  this 
sewer;  and  under  the  doctrine  of  Cincinnati  v.  Bickett,  26  Ohio 
St.,  49,  and  Ford  v.  Toledo,  64  Ohio  St.,  92,  the  assessment  for 
this  sewer  should  be  sustained.  In  levying  the  assessment  against 
this  property  council  should  have  fixed  the  depth  to  which  the 
lien  would  attach  to  the  fair  average  depth  of  lots  in  the  neigh- 
borhood (Section  3813,  General  Code).  If  60  desired,  that  may 
be  fixed  now  in  the  decree. 
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It  appears  to  the  court  that  if  the  present  arrangement  for 
the 'sewerage  of  these  premises  had  been  in  existence  at  that 
time,  so  far  as  this  property  is  concerned  that  part  of  Vista 
avenue  abutting  it  might  have  been  omitted ;  but  there  is  noth- 
ing before  the  court  to  show  that  it  may  not  have  been  necessary 
for  the  drainage  of  property  on  the  opposite  side  of  Vista 
avenue. 

This  improvement  had  been  made  and  the  assessment  levied 
some  time  before  the  sewerage  contract  was  entered  into  be- 
tween plaintiffs  and  the  city,  and  the  fact  that  it  was  not  men- 
tioned in  that  contract  leads  to  the  belief  that  it  was  not  in- 
tended by  the  parties  that  the  arrangement  made  therein  should 
in  any  way  affect  the  validity  of  the  Vista  avenue  assessment. 
It  must  therefore  be  held  legal,  and  plaintiff's  petition  is  dis- 
missed. 

Jones  (E.  H.),  P.  J.,  and  Gorman,  J.,  concur. 
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CONTRACT  THAT  POSTER  CHILD  SHOULD  INHERIT 

ENFORCED. 

Court  of  Appeals  for  Hocking  County. 

Bella  Snyder  v.  May  Shuttleworth  et  al. 

Decided,  February  25,  1916. 

Specific  Enforcement  of  Contract — Providing  for  Adoption  of  Child 
and  Making  Her  an  Heir — Persons  to  Whom  the  Property  Has 
Descended — Required  to  Make  Conveyance  in  Accordance  With  Said 
Agreement, 

A  written  contract,  entered  into  by  the  parent  of  an  Infant  child  with 
strangers,  by  the  terms  of  which  the  latter  agreed  to  adopt  such 
child,  perform  the  duties  and  obligations  of  parents  to  such  child, 
and  further  agreed  that  such  child  should  inherit  from  each  all 
property  which  she  would  be  entitled  to  inherit  if  she  were  their 
own  child,  will  be  specifically  enforced,  by  requiring  the  person  to 
whom  the  legal  title  has  descended  to  convey  the  property  in  ac- 
cordance with  the  terms  of  the  contract,  when  such  contract  has 
been  fully  performed  on  the  part  of  such  child. 

John  W.  Dennis  filed  his  petition  in  the  court  of  common 
pleas,  stating  that  on  the  27th  day  of  January,  1881,  he  married 
Margaret  A.  Hartley,  who  died  the  17th  of  October,  1906,  seized 
of  73.6  acres,  more  or  less,  of  land  in  Hocking  county,  Ohio.  The 
prayer  was  for  dower. 

By  leave  of  court  Delia  Snyder  filed  an  answer  and  cross- 
petition,  and  later  an  amended  cross-petition  which,  omitting 
the  formal  parts,  reads  as  follows : 

**0n  or  about  the  15th  day  of  June,  A.  D.  1874,  one  James 
Lanning,  the  father  of  this  answering  defendant,  duly  entered 
into  a  written  agreement  with  John  J.  Dennis  and  Eliza  A. 
Dennis,  his  wife,  wherein  and  whereby  it  was  mutually  agreed 
by  and  between  the  said  parties,  that  said  James  Lanning,  who 
was  then  a  widower,  should,  and  by  the  terms  of  said  agreement 
did,  give,  grant  and  surrender  unto  the  said  John  J.  Dennis  and 
Eliza  A.  Dennis,  his  infant  daughter,  this  answering  defendant, 
then  about  the  age  of  two  years. 
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**That  such  grant  and  surrender  was  made  for  the  sole  pur- 
pose of  having  his  said  infant  daughter,  Delia  Lanning,  adopted 
by  the  said  John  J.  Dennis  and  Eliza  A.  Dennis  according  to 
law. 

*'And  in  consideration  thereof  the  said  John  J.  Dennis  and 
Eliza  A.  Dennis  promised,  covenanted  and  agreed  with  the  said 
James  Lanning,  that  upon  the  execution  of  said  contract  to 
legally  adopt  said  infant  child  Delia  Lanning,  now  Delia  Snyder, 
and  would  accept  the  rights  and  perform  the  duties  and  obliga- 
tions of  a  parent  to  said  child,  and  that  said  child  should  in 
all  respects  be  to  them  and  each  of  them  as  that  of  a  child  bom 
in  lawful  wedlock. 

**"That  said  child  should  inherit  by  law  from  each  of  them  any 
and  all  property  to  which  she  would  be  entitled  to  inherit  if 
she  were  the  legitimate  child  of  the  said  John  J.  Dennis  and 
Eliza  A.  Dennis,  his  wife,  or  either  of  them. 

*'This  defendant  avers  that  said  James  Lanning,  who  is  now 
deceased,  and  this  defendant  duly  performed  all  the  agreements 
and  covenants  of  said  contract  on  their  part  to  be  performed. 
That  he  duly  surrendered  his  said  infant  child  to  said  John  J. 
Dennis  and  Eliza  A.  Dennis,  who  thereafter  claimed,  demanded 
and  received  all  her  services  from  said  June  15,  1874,  until 
December  24,  1891. 

**This  defendant  avers  that  upon  her  surrender  by  her  father, 
James  Lanning,  as  aforesaid,  that  she  was  by  the  said  John  J. 
Dennis  and  Eliza  A.  Dennis  taken  to  their  home,  where  she  re- 
mained continuously  until  December  24,  1891,  when  she  was  by 
and  with  the  consent  of  said  John  J.  Dennis  and  Eliza  A.  Dennis 
married  and  left  their  home. 

''That  from  said  June  15,  1874,  until  December  24,  1891,  she 
duly  performed  all  the  terms,  conditions  and  covenants  of  the 
said  agreement  under  their  command,  performing  household  and 
kitchen  work,  and  for  a  large  part  of  the  time  worfring  in  the 
fields  on  their  farm,  performing  the  labor  of  a  man.  That  for 
more  than  sixteen  years  she  worked  for  the  said  John  J.  Dennis 
and  Eliza  A.  Dennis  under  their  orders  and  demands  and  by 
virtue  of  the  terms  of  said  contract,  and  received  no  compensa- 
tion therefor  except  her  boarding  and  clothing. 

*'This  defendant  further  avers  that  said  John  J.  Dennis  and 
Eliza  A.  Dennis  did  not  perform  their  part  of  said  agreement 
in  this,  to-wit:  They  did  not  cause  said  Delia  Lanning  to  be 
adopted  as  their  child  according  to  law ;  nor  they  or  either  of 
them,  by  will  or  otherwise,  provided  for  said  child  so  that  she 
would,  or  could,  inherit  or  receive  in  any  other  manner  the 
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property  to  which  she  would  have  been  entitled  to  inherit  if 
she  were  the  legitimate  child  of  said  John  J.  Dennis  and  Eliza 
A.  Dennis. 

*'This  defendant  further  says  that  on  March  8th,  1902,  said 
John  J.  Dennis  died  intestate,  leaving  the  plaintiff,  John  W. 
Dennis,  his  only  child  and  heir  at  law.  That  on  December  10, 
1903,  the  said  Eliza  A.  Dennis  died  intestate,  leaving  Margaret 
A.  Dennis,  wife  of  said  John  W.  Dennis,  her  only  child  and  heir 
at  law.  That  on  October  17th,  1906,  the  said  Margaret  A.  Dennis 
died  intestate,  leaving  the  defendant,  May  Shuttleworth,  inter- 
married with  the  defendant,  Hugh  C.  Shuttleworth,  her  only 
child  and  heir  at  law. 

**That  said  Eliza  A.  Dennis  died  seized  in  fee  simple  of  the 
premises  in  the  petition  described,  together  with  some  other 
lands  now  disposed  of.  That  said  lands  descended  to  her 
daughter,  Margaret  A.  Dennis,  subject  to  the  rights  of  this  de- 
fendant therein. 

**That  said  Margaret  A.  Dennis  died  seized  of  the  premises 
in  the  petition  described,  but  subject  to  the  rights  and  interest 
of  this  defendant  therein.  That  subject  thereto  the  said  lands 
descended  to  the  said  defendant,  May  Shuttleworth. 

**That  the  defendant,  Mjay  Shuttleworth,  has  ever  since  Octo- 
ber 17,  1906,  received  all  of  the  rents,  issues  and  profits  from 
the  said  lands. 

**That  said  contract  has  been  lost  or  destroyed,  and  for  that 
reason  she  can  not  attach  a  copy  to  this  pleading.  That  she  did 
not  know  the  terms  and  conditions  of  said  contract  and  her  legal 
rights  thereunder  until  within  two  years  prior  to  the  filing  of 
her  answer  and  cross-petition  herein."     •     •     • 

A  general  demurrer  to  the  amended  cross-petition  was  sus- 
tained. 

John  C,  Pettii  and  C,  W.  McCleary,  for  plaintiff  in  error. 
Tom  O.  Crossin,  contra. 

Sayre,  J. 

There  is  presented  for  determination  the  question,  whether  a 
written  contract,  entered  into  by  the  parent  of  an  infant  child 
with  strangers,  by  the  terms  of  which  the  latter  agreed  to  adopt 
such  child,  perform  the  duties  and  obligations  of  a  parent  to 
such  child,  and  further  agreed  that  such  child  should  inherit 
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from  each  all  property  which  she  would  inherit  if  she  were  their 
own  child,  will  be  specifically  enforced  when  fully  performed 
on  the  part  of  such  child. 

This  question  is  discussed,  but  left  undecided,  in  Shahan  v. 
Swan,  48  0.  S.,  25,  31,  32.  The  question  was  not  presented  in 
that  case  because  the  contract  there  under  consideration  was  a 
parol  contract. 

The  case  of  Schwartz  v.  Steel,  8  C.  C,  154,  which  was  reversed 
in  55  0.  S.,  685,  on  the  authority  of  Shahan  v.  Swan,  was  also 
founded  upon  an  oral  contract. 

There  was  introduced  in  that  case — Schwartz  v.  Steel — ^the 
record  of  a  proceeding  in  the  probate  court,  by  which  the  parties 
who  had  agreed  to  adopt  the  child  undertook  to  carry  out  that 
agreement  when  the  latter  was  twenty-one  years  of  age.  But  this 
record,  which  consisted  of  a  petition  signed  by  Carnahan  and 
wife,  ''disclosing  their  intention  to  make  Sarah  Ann  their  heir,'' 
and  her  consent  thereto,  and  the  journal  entry  of  the  adoption 
which  had  been  placed  upon  the  records  of  the  probate  court, 
would  fail  utterly  to  show  that  Carnahan  and  wife,  when  Sarah 
Ann  was  two  years  old,  had  proposed  to  adopt  her  as  their  own 
and  make  her  their  heir.  In  other  words,  this  record  wholly 
fails  to  show  a  written  contract  for  adoption  made  with  the 
Carnahans  when  Sarah  Ann  was  a  child,  and  the  contract  proven 
was  an  oral  one,  which  brought  the  case  within  the  rule  of 
Shahan  v.  Swan. 

So  the  question  for  our  consideration  has  never  been  decided  in 
Ohio  so  far  as  shown  by  reported  decisions. 

In  many  jurisdictions  an  oral  contract  of  this  character,  when 
fully  performed  on  the  part  of  the  person  for  whose  benefit  the 
contract  was  made,  will  be  specifically  enforced.  Written  con- 
tracts were  specifically  enforced  in  the  following  cases :  ChehaU 
V.  Battles  (la.),  110  N.  W.,  330,  8  L.  R.  A.  (N.  S.),  1130; 
Sharkey  v.  McDermott,  11  Mo.,  648,  4  S.  W.,  107 ;  Winne  v. 
Winne,  166  N.  Y.,  263,  82  Am.  St.,  647 ;  Burns  v.  Smith  (Mont), 
53  Pac.  Eep.,  742;  Fisks  v.  Lawton  (Minn.),  144  N.  W.,  455; 
Anderson  v.  A^iderson  (Kan.),  88  Pac,  743,  9  L.  R.  A.  (N.  S.), 
229;  Starnes  v.  Hat<:her   (Tenn.),  117  S.  W.,  219.     In  these 
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cases  many  objections  raised  to  the  power  and  right  of  a  court 
of  equity  to  decree  specific  performance  have  been  considered, 
and  it  is  unnecessary  to  repeat  what  is  therein  reported. 
In  Siwmes  v.  Hatcher,  supra,  the  opinion  (p.  221)  says  this: 

'*  Unquestionably,  so  far  as  the  contract  contemplated  fixing 
a  status  for  these  complainants  as  heirs  by  statutory  adoption, 
this  now  can  not  be  done.  By  the  death  of  Stames,  who  failed 
during  life  to  comply  with  his  obligation  to  adopt  these  parties, 
it  is  made  impossible  for  thS  courts  to  do  what  he  should  have 
done  in  this  regard.  But  it  does  not  follow  from  this  that  the 
complainants  are  to  be  cut  off  from  all  relief.  As  we  have  seen, 
his  agreement  was  not  only  to  adopt,  but  to  leave  these  parties 
at  his  death  his  estate.  Thus  it  covered  two  different  duties, 
which  he  obligated  himself  to  discharge.  These  were  as  distinct 
in  character  as  if  he  had  bound  himself  in  a  strictly  legal  man- 
ner, upon  a  valuable  consideration,  to  convey  two  tracts  of  land 
to  another.  To  a  bill  to  enforce  specific  performance  of  such 
contract  he  would  not  be  permitted  to  repel  one  seeking  its  en- 
forcement upon  the  ground  that,  subsequent  to  the  contract,  he 
had  incapacitated  himself  from  a  performance  of  it  in  its  en- 
tirety by  selling  to  a  third  party  one  of  the  tracts  covered  by 
his  covenant.  In  such  case,  upon  the  election  of  the  complain- 
ant, relief  would  be  granted,  at  least  to  the  extent  of  the  tract 
remaining  unsold.    Story's  Equity  Jurisprudence,  Section  779." 

So  in  the  case  under  consideration  John  J.  Dennis  and  Eliza 
A.  Dennis  having  agreed  to  adopt  Delia  Snyder  (then  Lanning) , 
and  having  agreed  that  she  should  inherit  any  and  all  property 
to  which  she  would  be  entitled  if  she  were  their  child,  there  is 
no  reason,  since  the  contract  can  not  be  enforced  as  to  the  matter 
of  adoption,  why  it  should  not  be  enforced  as  to  the  property. 

Now  the  contract  does  not  bind  John  J.  Dennis  and  Eliza  A. 
Dennis  to  leave  their  property  so  that  Delia  would  inherit  any- 
thing from  them.  The  contract  only  requires  that  she  shall 
inherit  such  property  as  she  would  be  entitled  to  inherit  if  she 
were  their  child.  She  was  to  be  treated,  so  far  as  the  property 
was  concerned,  as  they  would  or  might  treat  one  of  their  own 
children.  Eliza  A.  Dennis  and  her  husband  could  have  devised 
all  their  property,  or  conveyed  it  by  deed,  to  some  other  person 
and  Delia  would  not  have  had  any  redress  whatever.    Pembertan 
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V.  Perrin  (Neb.),  144  N.  W.,  164;  Dappmann  v.  Doppmann, 
114  N.  Y.  Supp.,  620,  122  N.  Y.  Supp.,  1126 ;  Crawford  v.  Wil- 
son (Ga.),  78  S.  E.,  30.  If  Eliza  A.  Dennis  had  devised  or  con- 
veyed by  deed  all  her  property  to  Margaret  A.  Dennis,  Delia 
Snyder  would  have  been  like  any  other  child  who  is  disinherited, 
because  a  parent  may  dispose  of  his  property  by  will  or  deed 
without  regard  to  his  children. 

But  the  property  was  not  conveyed  by  deed  or  devised.  It  was 
left  to  pass  by  law,  and  the  legaf  title  has  descended  to  May 
Shuttleworth.  If  Delia  had  been  adopted,  as  agreed,  she  would 
now  have  been  the  owner  of  the  undivided  one-half  of  the  prem- 
ises described  in  the  petition.  Eliza  A.  Dennis-and  her  husband 
have,  therefore,  failed  to  comply  with  their  contract,  although 
Delia  has  fully  complied  with  hers.  Since  the  property  has 
passed  under  the  statute  of  descent,  Delia  is  entitled  to  be 
treated,  so  far  as  this  property  is  concerned,  as  if  she  were  the 
child  of  Eliza  A.  Dennis.  Delia  Snyder  did  not  inherit  the 
property.  She  is  not  an  heir  of  Eliza  A.  Dennis.  Her  rights 
in  the  premises  are  lodged  in  the  written  contract  of  1874,  fully 
performed  by  her. 

In  Emery  v.  Darling,  50  0.  S.,  160,  the  contract  was  that  the 

property  should  pass  by  will,  and  it  was  held  that  at  the  death 

of  the  promisor  the  promisee  was  the  equitable  owner  of  the 
same. 

In  the  instant  case  the  property  is  to  pass  by  means  of  adop- 
tion. In  each  case  the  person  making  the  promise  failed  to 
comply  with  its  terms.  In  each  case  the  property  passed  by  de- 
scent. If,  after  the  property  passed  by  descent  in  the  one  case, 
the  person  to  whom  the  promise  was  made  became  the  equitable 
owner  thereof,  no  reason  can  be  assigned  why  the  person  to 
whom  the  promise  was  made  in  the  other  did  not  become  the 
'equitable  owner  of  the  property  in  controversy. 

The  contract  is  in  writing,  and  hence  does  not  conflict  with 
the  statute  of  frauds.  The  title  to  an  undivided  one-half  of 
the  premises  described  in  the  petition  descended  to  Margaret  A. 
Dennis  in  trust  for  Delia  Snyder,  and  then  on  the  death  of 
Mlargaret  A.  it  descended  to  May  Shuttleworth  in  trust  for 
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Delia  Snyder.  There  is  no  obstacle  to  a  specific  performance, 
and  it  is  only  justice  that,  after  her  father  released  her  to  a 
stranger  and  gave  up  the  society  of  his  daughter,  according  to 
the  contract  of  1874,  and  after  Delia  has  fully  completed  the 
same,  she  should  now  be  decreed  what  it  was  agreed  she  should 
have  when  the  contract  was  made. 

The  demurrer  to  the  amended  cross-petition  should  have  been 
overruled.  The  judgment  will  be  reversed  and  remanded  for 
further  proceedings. 

Judgment  reversed. 

Walters,  J.,  and  Mermman,  J.,  concur. 


EJECTMENT  NOT  AVAILABLE  TO  A  MORTGAGOR  WHERE 

CONDITiON  or  THE  MORTGAGE  HAS 

BEEN  BROKEN. 

Court  of  Appeals  for  Stark  County. 
Isaac  Stripe  v.  The  National  Fireprooping  Co.* 

Decided,  January  Term,  1916. 

Foreclosure— Jurisdiction  under  a  Cross-Petition  Not  Obtained  With^ 
out  Service^  When — Rights  of  Mortgagor  and  Mortgagee  After 
Condition  Broken — Ejectment. 

1.  Jurisdiction  to  render  judgment  on  a  cross-petition  is  not  conferred 

by  the  service  had  on  the  petition  praying  for  foreclosure  of  a 
mortgage,  where  the  cross-petition  was  not  filed  for  several  months 
after  the  entering  of  a  decree  of  sale  on  the  petition,  and  did 
not  ask  for  the  sale  of  the  same  land  as  that  described  In  the 
petition  but  had  reference  to  a  different  parcel  of  land,  and  the 
relief  sought  was  not  the  same  but  of  a  different  nature,  and  the 
co-defendant  whom  it  is  sought  to  hold  under  the  service  upon 
the  petition  did  not  enter  his  appearance  under  the  cross-petition. 

2.  But  a  suit  in  ejectment  does  not  lie  upon  the  petition  of  a  mort- 

gagor, or  his  heirs  and  devisees  or  supposed  successors  In  title, 

^Motion  to  require  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled  by  the  Supreme  Court,  June  6,  1916. 
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where  the  condition  of  the  mortgage  has  been  broken;  from  which 
it  follows  that  the  defective  service  in  the  instant  case  is  without 
avail  to  the  plaintiff  who  claims  title  through  the  mortgagor. 

J,  W.  Craine  and  J.  W.  Jeffers,  for  plaintiff  in  error. 
Pomerene,  Ambler  &  Pomerene  and  Kratsch  &  Mater,  contra. 

HoucK,  J. 

This  is  an  error  proceeding  in  which  it  is  sought  to  reverse  the 
judgment  of  the  common  pleas  court  of  this  county.  The  par- 
ties stand  here  in  the  same  relation  to  each  other  as  in  the  court 
below.  The  action  was  one  in  ejectment  and  a  jury  being  waived 
in  the  court  below  was  submitted  to  the  court  on  the  petition  of 
the  plaintiff  and  the  first  defense  in  the  second  amended  answer 
of  the  defendant,  the  National  Fireproofing  Company,  and  the 
amended  reply  thereto,  and  an  agreed  statement  of  facts.  The 
court  below  found  for  the  defendant  and  error  is  now  prose- 
cuted to  this  court  seeking  a  reversal  of  the  judgment  below. 
The  facts  necessary  for  a  proper  determination  of  this  contro- 
versy obtained  from  the  agreed  statement  of  facts  are  as  follows : 

**  John  Stripe  was  the  owner  of  the  northwest  quarter  of  Sec- 
tion No.  31,  Township  No.  12,  Range  No.  8,  Stark  county,  Ohio. 
On  June  1, 1864,  to  secure  certain  notes  John  Stripe  executed  and 
delivered  to  Daniel  J.  Wise  a  mortgage  on  the  south  half  of  said 
northwest  quarter.  Later  Daniel  J.  Wise  sold  and  transferred 
his  notes  and  mortgages  to  John  H.  Wise.  John  H.  Wise  died, 
and  these  notes  and  mortgages  came  into  the  possession  of  Oliver 
P.  Shanafelt  as  his  administrator.  On  April  7,  1877,  John 
Stripe  and  wife,  for  the  purpose  of  securing  nine  promissory 
notes,  executed  and  delivered  to  Hiram  Stripe  a  mortgage  on  the 
entire  northwest  quarter,  excepting  1.35  acres.  This  mortgage 
was  the  second  mortgage  on  the  south  half  and  the  first  mortgage 
on  the  north  half  of  said  northwest  quarter.  On  the  8th  day  of 
April,  1878,  Hiram  Stripe  transferred  his  notes  and  mortgage 
to  Hiram  R.  Wise.  On  the  15th  day  of  IVIarch,  1878,  John  Stripe 
and  wife,  to  secure  certain  notes,  executed  and  delivered  to  John 
Miller  a  mortgage  on  the  entire  northwest  quarter,  excepting 
said  1.35  acres,  which  mortgage  was  the  third  mortgage  on  the 
south  half  and  the  second  mortgage  on  the  north  half  of  said 
real  estate. 
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**  Oliver  P.  Shanafelt,  as  administrator,  on  the  13th  day  of 
May,  1884,  commenced  an  action  to  foreclose  his  mortgage  on 
the  south  half  of  said  northwest  quarter  making  John  Stripe, 
Hiram  R.  Wise,  John  Miller  et  al,  defendants,  and  served  all  of 
the  defendants  with  summons  excepting  John  Miller.  John 
Stripe  having  filed  an  answer  to  the  petition  of  Oliver  P.  Shana- 
felt, as  administrator,  said  administrator  having  filed  a  reply  to 
said  answer,  the  cause  came  on  for  hearing  on  said  petition,  an- 
swer and  reply,  and  on  the  2nd  day  of  January,  1885,  a  decree 
was  rendered  in  favor  of  the  plaintiff,  Oliver  P.  Shanafelt,  as 
such  administrator.  At  the  time  of  this  decree,  which  was 
January  2,  1885,  Hiram  R.  Wise  had  not  filed  an  answer  or 
cross-petition  in  this  case,  although  the  case  was  started  May  13, 
1884,  and  Hiram  R.  Wise  was  duly  served  with  sunmions.  On 
September  11,  1885,  being  eight  months  and  nine  days  after  the 
trial  and  decree  entered  in  favor  of  the  plaintiff,  Oliver  P.  Shana- 
felt, Hiram  R.  Wise  filed  his  cross-petition  praying  to  have  his 
mortgage  foreclosed  not  only  on  the  south  half  but  on  the  north 
half  of  said  northwest  quarter.  No  summons  was  issued  under 
this  cross-petition,  nor  did  John  Stripe  enter  his  appearance. 
On  ^larch  1,  1886,  the  south  half  of  said  northwest  quarter  was 
sold  under  the  decree  rendered  in  favor  of  Oliver  P.  Shanafelt, 
administrator,  and  on  March  3,  1886,  said  decree  was  confirmed 
and  deed  ordered,  the  purchaser  being  Hiram  R.  Wise.  On 
March  1,  1886,  Hiram  R.  Wise  obtained  a  judgment  and  decree 
under  his  said  cross-petition.  On  August  17,  1891,  Hiram  R. 
Wise  assigned  and  transferred  whatever  interest  he  had  in  his 
decree  to  George  W.  Grouse,  and  on  December  14,  1895,  the 
north  half  of  said  northwest  quarter  was  sold  under  the  Hiram 
R.  Wise  decree  to  George  W.  Grouse,  and  on  December  16,  1895, 
the  sale  was  confirmed  by  the  court  and  said  Grouse  entered  into 
possession  of  said  premises  and  continued  thus  until  he  sold  same 
to  the  defendant,  the  National  Fireproofing  Gompany,  which  was 
in  the  actual  possession  of  same  at  the  commencement  of  the 
suit  in  ejectment.  That  John  Stripe  on  November  16,  1892,  ex- 
ecuted his  last  will  and  testament  in  which  he  attempted  to  de- 
vise the  real  estate  in  question  to  certain  heirs,  and  the  plaintiff 
now  claims  title  thereto  by  said  devise  and  certain  deeds  convey- 
ing the  same  to  him.  That  said  John  Stripe  departed  this  life  on 
July  18,  1894,  and  at  said  time  was  in  the  actual  possession  of 
the  real  estate  in  question. 


>> 


We  find  from  the  facts  in  this  case  but  two  questions  are  pre- 
sented for  determination  by  the  court,  and  that  they  are  decisive 
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of  this  controversy.  The  first  question  is,  Did  the  court  have 
jurisdiction  over  the  person  of  John  Stripe  in  face  of  the  fact 
that  no  summons  was  served  on  him  and  there  being  no  waiver 
of  service  of  summons  by  him  on  the  cross-petition  of  Hiram  B. 
Wise?  The  facts  clearly  show  that  the  petition  upon  which 
service  was  had  did  not  include  the  real  estate  sought  to  be  sold 
under  and  by  the  cross-petition  of  Hiram  R.  Wise,  but  embraced 
an  entirely  different  parcel  of  land,  and  the  relief  sought  in  the 
cross-petition  was  of  a  different  nature  and  not  the  same,  and 
therefore  certainly  could  not  bind  John  Stripe  when  he  had  not 
been  served  with  summons  and  had  not  otherwise  entered  his 
appearance  with  reference  to  the  relief  sought  in  the  cross-peti- 
tion. 

We  feel  that  our  Supreme  Court  has  finally  determined  this 
question  in  the  case  of  Southward  v.  Jamison  et  al,  66  0.  S.,  290, 
the  first  syllabus  being  as  follows: 

'*So  long  as  the  cross-petition  in  a  case  is  strictly  confined  to 
matters  in  question  in  the  petition,  the  summons  issued  on  the 
petition  would  be  suflScient  notice  to  sustain  a  judgment  rendered 
on  the  cross-petition,  but  when  the  cross-petition  sets  up  matters 
which  are  not  drawn  in  question  in  the  petition,  and  seeks 
aflSrmative  relief  against  a  co-defendant  of  a  nature  different 
from  that  sought  in  the  petition,  a  summons  to  the  party  to  be 
charged  issued  on  the  petition  will  not  confer  jurisdiction  to 
render  judgment  on  the  cross-petition,  especially  when  the  cross- 
petition  is  filed  after  the  defendant  thereto  is  in  default  for 
answer  to  the  petition  and  a  summons  on  the  cross-petition  in 
such  case  is  necessary.*' 

But  we  do  not  think  this  question  is  decisive  of  the  real  prob- 
lem to  be  solved  in  the  case  at  bar.  We  hold  that  it  must  be 
determined  upon  the  rights  of  mortgagor  and  mortgagee  after 
condition  broken,  which  brings  us  to  the  second  question  in  this 
inquiry.'  What  are  the  legal  rights  of  the  mortgagor  and  mort- 
gagee of  real  property  after  condition  in  the  mortgage  is  broken! 
Was  the  remedy  of  plaintiff,  if  he  had  any,  ejectment  t  We  think 
not.    Section  11903  of  the  General  Code  of  Ohio  provides: 

**In  an  action  for  the  recovery  of  real  property,  it  shall  be 
sufficient  if  the  plaintiff  sets  up  in  his  petition  that  he  has  a  legal 
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estate  therein  and  is  entitled  to  the  possession  thereof,  describing 
it  with  certainty  as  to  identity,  and  that  the  defendant  unlaw- 
fully keeps  him  out  of  the  possession."    •    •    • 

The  plaintiff  must  allege  and  prove  that  he  has  a  legal  estate  in 
the  real  estate  of  which  he  seeks  to^ain  possession.  Did  Isaac 
Stripe  have  a  legal  estate  in  the  real  estate  in  question  at  the  time 
of  the  commencement  of  this  suit  t  Certainly  not.  He  had  the 
title,  if  any,  that  John  Stripe  had  in  same,  and  what  title  did 
John  Stripe  have  at  the  time  of  his  decease?  Simply  the  equity 
of  redemption  growing  out  of  his  rights  as  mortgagor  after  the 
condition  in  the  mortgage  had  been  broken.  What  are  the  rights 
of  a  mortgagor  in  the  mortgaged  premises  after  the  condition  in 
the  mortgage  is  broken  f 

**A  mortgage  on  real  estate  is  regarded  in  equity  as  a  mere 
security  for  the  performance  of  its  condition  of  defeasance  and 
when  that  condition  is  a  payment  of  a  debt  the  security  is  re- 
garded as  an  incident  of  the  debt."  Swariz  v.  Leisty  13  0.  S., 
419. 

**The  mortgage  being  in  equity  regarded  as  a  mere  security 
for  the  debt,  the  legal  title  to  the  mortgaged  premises  remains 
in  the  mortgagor  as  against  all  the  world,  except  the  mortgagee, 
and  also  as  against  him  until  condition  broken,  but  after  condi- 
tion broken  the  legal  title  as  between  mortgagor  and  mortgagee 
is  vested  in  the  mortgagee. "  Allen  v.  Everly,  24  0.  S.,  97 ;  Hibbs 
V.  Ins.  Co.,  40  O.  S.,  543-559 ;  Martin  v.  Alter,  42  0.  S.,  94. 

*  *  In  our  own  state  the  right  to  foreclose  a  mortgage  after  con- 
dition broken  either  by  a  strict  foreclosure  or  by  a  foreclosure 
and  sale  of  the  mortgaged  property,  continued  down  to  the  adop- 
tion of  the  Code  of  Civil  Procedure  in  1853.  By  Section  374  of 
the  Code  (which  is  now  Section  11588  of  the  (Jeneral  Code)  it  is 
provided  that:  'When  the  mortgage  is  foreclosed  a  sale  of  the 
premises  shall  be  ordered.'  This  prohibits  a  strict  foreclosure 
in  this  state,  and  now  after  condition  broken  if  the  mortgagee 
appeals  to  the  courts  to  enforce  his  mortgage  he  must  elect  be- 
tween two  remedies,  he  may  sue  for  the  recovery  of  the  possession 
of  the  land  in  a  real  action  in  the  nature  of  ejectment,  using 
his  mortgage  to  prove  his  title,  or  he  may  sue  for  a  foreclosure 
of  his  mortgage  and  a  sale  of  the  mortgaged  premises.  After 
condition  broken  the  title  is  vested  in  the  mortgagee  as  between 
him  and  the  mortgagor,  and  as  the  right  of  the  mortgagee  to 
recover  the  possession  of  the  land  by  ejectment  always  existed 
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at  common  law  and  has  not  been  taken  away  by  statute,  it  still 
exists  in  this  state."  Kerr  et  al  v.  Lydecker,  admrx.,  51  O.  S., 
249-250. 

Applying  the  above  principles  of  law  to  the  conceded  facts  in 
this  case  we  can  reach  but  one  conclusion,  and  that  is  that  the 
judgment  of  the  common  pleas  court  is  right  and  should  be 
affirmed. 

Judgment  affirmed. 

Powell,  J.,  and  Febnedinq,  J.  (sitting  in  place  of  Shields, 
J.),  concur. 


RUNNING  OP  MOVING  PICTURE  SHOWS  ON  SUNDAY 

NAY  BE  PROHIBITED. 

Court  of  Appeals  for  Ross  County. 

Clarence  Myers  v.  State  op  Omc* 

Decided,  February  29, 1916. 

Sunday  Laws — Running  a  Moving  Picture  Show  is  Giving  a  Theatrical 
Performance — Contrary  to  the  Statute  Relating  to  Sabbath  Des- 
ecration. 

A  moving  picture  show  is  a  theatrical  performance  and  is  prohibited 
on  Sunday  by  Section  13049,  General  Code  of  Ohio. 

The  plaintiff  in  error  was  charged,  in  an  affidavit  filed  in  the 
mayor's  court  of  Chillicothe,  with  unlawfully  and  purposely 
exhibiting  to  the  public,  in  a  building  known  as  the  Majestic 
Theatre,  on  East  Second  street  in  that  city,  *'a  theatrical  per- 
formance, to-wit,  a  moving  picture  show,  on  the  first  day  of 
the  week,  commonly  called  Sunday." 

It  appears  from  the  testimony  that  the  defendant  was  exhibit- 
ing a  moving  picture  show  on  Sunday,  the  21st  of  November, 
1915,  at  the  place  mentioned  in  the  affidavit ;  that  the  name  of 

♦Motion  to  direct  the  Court  of  Appeals  to  certify  its  record  in  this 
case  overruled,  April  25,  1916. 
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the  picture  was  ** Judith  of  Bethulia;'*  that  at  the  time  the 
picture  was  exhibited  there  was  no  scenery  used  and  no  music 
of  any  kind ;  that  the  picture  had  been  approved  by  the  board 
of  censors,  in  accordance  with  the  law  of  Ohio,  and  that  tickets 
were  sold  in  the  usual  way. 

Walter  W.  Boviger,  for  plaintiflE  in  error. 

John  P,  Phillips,  A.  P.  MinshaU  and  Garrett  Claypool,  contra. 

Sayre,  J. 

The  defendant  was  found  guilty  of  a  violation  of  Section  13049, 
General  Code  of  Ohio,  and  the  judgment  was  affirmed  by  the 
Court  of  Common  Pleas  of  Ross  County. 

Section  13049  reads  as  follows : 

' '  Whoever,  on  Sunday,  participates  in  or  exhibits  to  the  pub- 
lic with  or  without  charge  for  admittance,  in  a  building,  room, 
ground,  garden  or  other  place,  a  theatrical  or  dramatic  per- 
formance or  an  equestrian  or  circus  performance  of  jugglers, 
acrobats,  rope  dancing  or  sparring  exhibition,  variety  show, 
negro  minstrelsy,  living  statuary,  ballooning,  base  ball  playing 
in  the  forenoon,  ten  pins  or  other  game  of  similar  kind,  or  par- 
ticipates in  keeping  a  low  or  disorderly  house  or  resort,  or  sells, 
disposes  of  or  gives  away  ale,  beer,  porter  or  spirituous  liquor 
in  a  building  appendant  or  adjacent  thereto,  where  such  show, 
performance,  or  exhibition  is  given,  or  houses  or  place  is  kept, 
on  complaint  within  twenty  days  thereafter,  shall  be  fined  not 
more  than  one  hundred  dollars  or  imprisoned  in  jail  not  more 
than  six  months,  or  both." 

The  question  for  determination  is,  whether  a  moving  picture 
show  is  a  ** theatrical  performance." 

When  the  words  ** theatrical  performance"  were  originally 
placed  in  the  statute  there  were  no  moving  picture  shows,  but 
at  the  time  of  the  last  amendment,  April  26,  1911  (0.  L.,  102, 
p.  92),  they  were  common  things.  The  fact  that  there  were 
no  moving  picture  shows  when  the  statute  was  originally  passed 
is  not  decisive  of  the  question.    State  v.  Cleveland,  83  0.  S.,  61. 

The  argument  that  the  Legislature  meant  to  allow  moving 
picture  shows  on  Sunday  because  they  were  not  included  by 
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name  in  the  amendment  of  1911  is  not  at  all  convincing  or  satis- 
factory. 

The  Century  Dictionary  defines  the  adjective  ** theatrical" 
thus: 

**0f  or  pertaining  to  a  theatrical  or  scenic  representation;  re- 
sembling the  manner  of  dramatic  performances;  as,  theatrical 
performances;  theatrical  gestures." 

The  same  authority  defines  ''performance"  thus: 

"3.     A  musical,  dramatic  or  other  entertainment ;     *     * 


•  »> 


It  does  not  require  any  assembling  of  facts  or  arguments  to 
demonstrate  that  a  moving  picture  show  is  an  entertainment  re- 
sembling the  manner  of  a  dramatic  performance.  So  a  moving 
picture  show  is  within  the  strict  letter  of  the  statute.  Is  it  within 
the  real  meaning  and  spirit  of  the  descriptive  terms  of  the 'same? 
Section  13049  is  a  police  regulation,  the  purpose  of  which  is  to 
fix  regular  recurring  days  of  rest  from  certain  secular  pursuits 
therein  named,  and  thus  to  promote  the  business,  health  and  well- 
being  of  society.    State  v.  Powell,  58  0.  S.,  324. 

The  exhibition  of  the  ordinary  picture  show  is  a  secular  pur- 
suit, just  as  the  old  line  dramatic  performance  is,  and  as  base 
ball  playing  is.  The  very  object  aimed  at  in  the  statute  was  the 
prevention  of  the  prosecution  of  these  secular  pursuits  ever}' 
day. 

The  two  performances  differ  in  the  fact  that  jn  the  picture 
show  moving  pictures  of  persons  and  things  are  thrown  on  a 
screen,  and  in  the  old  line  dramatic  performance  the  persons  and 
things  appear  upon  the  stage.  In  the  former  there  is  absence 
of  the  human  voice;  in  the  latter  the  human  voice  is  present. 
But  while  these  differences  and  some  others  are  found,  the  two 
in  many  respects  are  similar.  In  the  moving  picture  show  there 
are  human  forms  in  action,  exhibiting  fear,  terror,  courage, 
cowardice,  hope,  love,  hatred,  happiness,  sadness,  despair,  and 
all  the  various  passions,  virtues,  vices  and  human  character- 
istics which  are  portrayed  on  the  stage  by  real  persons.  In  the 
moving  picture  show  situations  are  represented  which  draw 
moral  truths,  as  on  the  stage  by  real  actors.    In  the  picture  show 
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there  is  the  same  exaggeration  of  events  as  portrayed  by  real 
actors.  The  effect  upon  the  audience  is  substantially  the  same. 
In  both  the  moving  picture  show  and  the  old  line  dramatic  per- 
formance the  particular  thing  aimed  at  is  the  portrayal  of  the 
events  and  emotions  of  life,  often  highly  exaggerated  and  mis- 
represented, to  afford  entertainment  to  the  audience. 

Further,  the  moving  picture  represents  to  the  eye  greater, 
larger  and  more  comprehensive  scenic  effects  than  can  possibly 
be  produced  upon  the  real  stage. 

These  facts  are  referred  to  simply  to  meike  plain  that  the  mov- 
ing picture  show  is  in  actual  fact  a  scenic  representation,  and  by 
the  very  best  authority  a  scenic  representation  is  a  theatrical 
entertainment  or  performance. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Judgment  afSrmed. 

Walters,  J.,  and  Merriman,  J.,  concur. 


INSUmCIENT  EVIDENCE  TO  SUPPORT  REFORMATION 

OP  CONTRACT. 

Court  of  Appeals  for  Hamilton  County. 
Michael  J.  Gibbons  v.  Tub  J.  H.  Day  Company.* 

Decided,  July  19,  1915. 

Contract  for  Heating  Building — Action  for  Reformation  of  Contract — 
Evidence  Insufficient  to  Warrant  Reformation, 

Under  the  rule  that  before  a  contract  can  be  reformed  the  evidence  es- 
tablishing a  mistake  must  be  clear  and  convincing  and  must  show 
that  the  mistake  was  not  that  of  one  of  the  parties  alone  but  was 
mutual,  the  court  is  unable  to  grant  the  prayer  for  a  reforma- 
tion of  the  contract  in  this  case. 

Littleford,  James,  Ballard  &  Frost  and  Van  Deman  &  Vorys, 
for  plaintiff. 

Clore  &  Clayton,  contra. 

•Motion  to  direct  the  Court  of  Appeals  to  certify  its  record  overruled 
by  the  Supreme  Court,  May  9,  1916. 
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Gorman,  J. 

The  action  below  set  out  in  the  petition  consisted  of  three 
causes.  The  first  was  to  reform  the  contract  for  the  heating  of 
the  defendant  company  *s  plant  on  Harrison  avenue  in  this  city, 
which  contract  was  entered  into  between,  the  plaintiff  and  the 
defendant. 

The  contract  is  in  writing,  signed  on  behalf  of  plaintiff  by 
M.  W.  Ward,  superintendent,  and  on  behalf  of  the  defendant 
company  by  J.  H.  Day  as  president.  At  the  time  of  the  trial  of 
the  case  below  Mr.  Day  was  dead  and  Mir.  Ward  was  non  compos, 
so  that  the  testimony  of  neither  was  available.  It  is  claimed 
by  the  plaintiff  that  there  was  a  mutual  mistake  in  the  execu- 
tion of  the  contract  in  that  there  was  omitted  therefrom  a  refer- 
ence to  the  plans  and  specifications,  and  that  the  same  were*  to  be 
made  a  part  of  the  contract. 

We  have  examined  the  record  and  considered  the  briefs  of 
the  parties  in  this  case,  and  we  are  unable  to  find  that  there  was 
a  mutual  mistake  made  by  the  parties.  The  contract  for  the 
heating  of  defendant  company's  plant  appears  to  be  full  and 
complete,  and  there  is  no  evidence  before  us  which  tends  to  show 
that  the  parties  had  before  them  any  plans  and  specifications,  or 
intended  to  make  them  a  part  of  the  contract  either  by  reference 
or  by  attachment  to  the  contract.  It  is  elementary  law  that  in 
order  to  warrant  a  court  in  reforming  a  contract,  the  evidence 
to  establish  a  mistake  must  be  clear  and  convincing,  and  that  the 
mistake  was  not  that  of  one  of  the  parties  alone  but  was  mutual. 

We  are  unable  to  find  from  the  evidence  in  this  case  that  there 
was  a  mistake  made  by  the  parties  hereto,  and  we  therefore  deny 
the  prayer  of  the  petition  as  to  the  first  cause  of  action,  which 
cause  of  action  will  be  dismissed  at  the  cost  of  the  plaintiff. 

The  issues  made  upon  the  second  and  third  causes  of  action  set 
out  in  the  petition  are  not  before  us,  and  the  case  will  be  re- 
manded to  the  court  of  common  pleas  for  further  proceedings 
according  to  law.  ^ 

Jones  (E.  H.),  P.  J.,  and  Jones  (Oliver  B.),  J.,  concur. 
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RELATION  or  EMPLOYEE  TO  EMPLOYING  CORPORATION  IN 

WHICH  HE  HAS  PURCHASED  STOCK. 

Court  of  Appeals  for  Richland  County. 

Joseph  E.  Smitt  v.  The  AuiiTMAN  &  Taylor  Company  and 
The  Aultman  &  Taylor  Machinery  Company. 

Decided,  January  Term,  1916. 

Equity — Fiduciary  Relation  between  Employee  and  Corporation — Where 
Employee  Purchases  Stock  of  the  Corporation  on  Representation 
That  it  Can  he  Paid  for  Out  of  Dividends — Company  Liable  for 
Failure  of  Dividends,  When — Word  ''Dividends"  Can  Not  be  Used 
Interchangeably  with  **Earnings'' — Oral  Evidence  in  Explanation 
of  a  Written  Contract. 

1.  The  rule  which  permits  the  giving  of  oral  testimony  in  explanation 

of  the  circumstances  surrounding  the  making  of  a  written  contract, 
does  not  authorize  the  varying  of  the  plain  terms  of  the  written' 
contract  by  such  oral  testimony,  unless  it  be  shown  that  the  con- 
tract was  made  through  mistake,  fraud,  surprise  or  accident;  and 
where  the  plaintiff  is  not  claiming  fraud,  "or  asking  that  the  con- 
tract be  set  aside,  but  rather  that  it  be  enforced  in  his  favor,  such 
oral  testimony  is  inadmissible. 

2.  Where  one  who  has  been  in  the  employ  of  a  corporation  for  many 

years  and  has  come  to  have  great  confidence  in  the  honesty  and 
business  ability  of  the  officers  having  charge  of  its  affairs,  pur- 
chases stock  from  this  corporation  at  the  solicitation  of  these  of- 
ficers in  a  new  corporation  organized  by  these  officers  for  the  pur- 
pose of  purchasing  the  property  of  the  old  corporation,  and  continu- 
ing its  business  under  the  control  of  the  officers  of  the  old  cor- 
poration, and  giving  his  note,  secured  by  the  stock  thus  purchased, 
to  the  old  corporation  in  payment  therefor  in  which  it  is  recited 
that  dividends  declared  by  the  company  are  to  be  applied  to  its 
payment,  a  fiduciary  relation  exists,  and  if  the  confidence  so  re- 
posed is  abused  the  company  would  become  liable  therefor;  but 
this  principle  does  not  require  that  the  company  shall  be  held 
liable  for  losses  growing  out  of  a  change  in  business  conditions,  or 
from  mistake  in  Judgment  on  the  part  of  those  in  control,  unless 
it  can  be  shown  they  intenttonally  abused  the  trust  and  confidence 
06  i^yuiMMl  in  tbwn. 
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3.  A  court  of  equity  is  without  power,  in  the  absence  of  fraud  or  abuse 
of  discretion,  to  require  a  board  of  directors  to  declare  dividends, 
and  It  follows  that  no  authority  exists  for  declaring  paid  a  note 
given  by  an  employee  for  stock,  which  note  was  to  have  been 
satisfied  by  application  of  dividends  on  the  stock  but  was  not 
so  paid  because  of  failure  to  declare  dividends. 

Brucker,  Voegele  &  H&nkel,  for  plaintiff  in  error. 
McBride  d-  Wolfe,  Uarter  &  TTarter  and  Pomerene,  Ambler  & 
Pomerene,  contra. 

Pollock,  J.  (sitting  in  place  of  Shields,  J.) 

This  case  comes  into  this  court  on  appeal,  and  was  submitted 
on  the  pleadings,  the  evidence  and  the  argument  of  counsel. 

The  plaintiff  seeks  to  have  the  defendant,  the  Aultman  &  Tay- 
lor Company,  cancel  and  surrender  a  note  given  by  him  to  it 
for  $5,000,  and  a  re-transfer  of  fifty  shares  of  the  capital  stock 
of  the  Aultman  &  Taylor  ]\Iachinery  Company  deposited  as  col- 
lateral security. 

The  pleadings  are  long,  and  I  will  not  attempt  to  state,  only 
in  very  general  terms,  the  allegations  made  therein.  Plaintiff 
says  that  the  Aultman  &  Taylor  Company  was  organized  in 
1867  for  the  purpose  of  manufacturing  threshers  and  threshing 
engines ;  that  it  continued  in  business  to  1891 ;  that  its  business 
was  very  profitable ;  that  in  1891  those  holding  the  majority  of 
stock  in  that  company  desired  to  quit  the  active  business  in 
which  it  was  engaged,  and  that  they  organized  the  Aultman  & 
Taylor  Machinery  Company,  with  a  capital  stock  of  $500,000, 
subscribing  for  and  receiving  all  of  the  capital  stock  of  that 
company ;  that  the  Aultman  &  Taylor  Company  sold  to  the  Ault- 
man &  Taylor  Machinery  Company  all  of  its  property  except 
its  notes  and  accounts  receivable ;  that  plaintiff  was  an  employee 
of  the  Aultman  &  Taylor  Company  at  the  time  of  the  organiza- 
tion of  the  later  company,  and  had  been  for  many  years  prior 
to  that  time,  and  that,  by  representations  of  the  Aultman  & 
Taylor  Company,  he  was  induced  to  purchase  from  that  company 
fifty  shares  of  the  capital  stock  of  the  Aultman  &  Taylor  Ma- 
chinery  Company,   giving  in   payment  therefor  his   note  for 
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$5,900  and  depositing  the  stoek  as  collateral  security,  with  a 
condition  in  the  note  that  he  was  to  apply  all  dividends  declared 
on  this  stock  to  the  payment  of  his  note. 

He  further  alleges  that  the  Aultman  &  Taylor  Company  has 
always  owned  a  majority  of  the  capital  stock  of  the  Aultman  & 
Taylor  Machinery  Company,  and  that  it  has  controlled  the  elec- 
tion of  directors  of  that  company  and  its  management;  that  in 
fraud  of  plaintiff's  rights  it  has  refused  to  permit  dividends  to 
be  declared  on  the  capital  stock  of  the  Aultman  &  Taylor  Ma- 
chinery Company,  and  in  fraud  of  plaintiff's  rights  it  has  en- 
gaged in  other  business  not  contemplated  at  the  time  plaintiff 
purchased  his  stock. 

He  further  alleges  that  the  earnings  of  the  Aultman  &  Taylor 
M]achinery  Company  have  been  very  large,  setting  out  the  earn- 
ings as  shown  by  the  statement  of  that  company  each  year,  and 
alleging  that  the  Aultman  &  Taylor  Company  has  prevented 
dividends  to  be  declared  by  the  Aultman  &  Taylor  Machinery 
Company. 

He  prays  that  the  Aultman  &  Taylor  ^lachinery  Company  be 
compelled  to  declare  dividends  of  all  its  earnings,  as  of  the  date 
when  the  same  should  have  been  declared,  and  that  all  the  earn- 
ings of  the  company,  or  enough  to  pay  the  same,  be  applied 
upon  the  note  of  the  plaintiff  now  held  by  the  Aultman  &  Taylor 
Company,  and  that  said  note  be  canceled  and  held  for  naught, 
and  that  the  Aultman  &  Taylor  Company  be  compelled  to  imme- 
diately surrender  to  plaintiff  the  stock  held  by  it  as  collateral, 
and  for  other  and  proper  relief. 

The  two  defendants  filed  separate  answers  which  admit  the 
organization  of  both  companies,  and  many  of  the  allegations  of 
the  petition,  but  deny  all  allegations-  of  fraud  or  fraudulent 
practice,  and  deny  plaintiff's  right  to  have  said  note  canceled 
and  the  stock  surrendered ;  and  the  Aultman  &  Taylor  Company, 
as  a  cross-petition,  asks  for  a  judgment  on  the  note  and  an  order 
to  sell  the  stock  held  by  defendant  as  collateral  security.  The 
plaintiff,  in  his  brief,  says  that  he  is  not  insisting  upon  any  re- 
lief or  order  directed  against  the  Aultman  &  Taylor  Machinery 
Company. 
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The  note,  which  the  plaintiff  asks  to  be  canceled  and  the  stock 
deposited  as  collateral  security  therefor  surrendered  to  him, 
reads  as  follows: 

**  Mansfield.  Ohio, 
October  ist,  1891. 
**No.    $5,000. 

**0n  or  before  October  1st,  1906,  the  undersigned  promises 
to  pay  to  the  Aultman  &  Taylor  Company  or  order  five  thousand 
($5,000)  dollars  for  value  received,  with  interest  at  6%,  payable 
annually,  and  has  deposited  with  the  Aultman  &  Taylor  Company 
as  collateral  security  shares  of  stock  in  the  Aultman  & 

Taylor  Machinery  Company  of  Mansfield,  Ohio,  with  authority 
to  sell  the  same  at  public  or  private  sale,  at  its  option,  on  the 
non-performance  of  this  promise  and  without  notice,  applying 
the  net  proceeds  to  the  payment  of  this  note,  including  interest, 
and  accounting  to  the  undersigned  for  the  surplus,  if  any.  In 
case  of  deficiency  the  undersigned  promises  to  pay  to  the  Ault- 
man &  Taylor  Company  the  amount  thereof,  forthwith  after 
such  sale,  with  legal  interest.  The  Aultman  &  Taylor  Com- 
pany agrees  not  to  sell  the  stock  above  described  before 
October  1st,  1906,  and  the  undersigned  agrees  to  apply  all  divi- 
dends paid  by  the  Aultman  &  Taylor  Machinery  Company  to  the 
payment  of  the  principal  and  interest  of  this  note  as  fast  as  such 
dividends  are  declared.  The  undersigned  agrees  that  with  such 
dividends  (supplemented  if  necessary  by  cash  payments)  the 
principal  of  this  note  shall  be  paid  off,  beginning  October  1, 
1896,  at  the  rate  of  not  less  than  10  per  cent,  each  year. 

*' Joseph  E.  SMrrr.*' 

The  plaintiff  in  the  trial  of  this  case  seems  to  abandon  his  right, 
as  stated  in  the  prayer  of  the  petition,  to  have  dividends  de- 
clared by  the  Aultman  &  Taylor  Machinery  Company,  as  of  the 
date  that  he  claims  the  earnings  were  made  and  applied  to  this 
note,  but  claims,  first,  that  the  contract  as  intended  by  the  parties 
was  that  all  the  earnings  of  the  Aultman  &  Taylor  Machinery 
Company  were  to  be  credited  upon  this  note  from  time  to  time 
as  they  were  made  by  the  Aultman  &  Taylor  Machinery  Com- 
pany, whether  these  earnings  had  been  declared  as  dividends  or 
not;  and,  further,  that,  as  the  Aultman  &  Taylor  Machinery 
Company  soon  after  its  organization  went  into  the  manufacture 
of  what  is  denominated  ''the  large  boiler  businesB"  and  con- 
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tinued  for  a  number  of  years  in  this  business,  which  they  claim 
was  not  contemplated  at  the  time  of  the  giving  of  this  note,  or 
rather  that  the  Aultman  &  Taylor  Company  had  promised  and 
agreed  that  the  Aultman  &  Taylor  Machinery  Company  would 
only  engage  in  the  business  that  had  formerly  been  engaged  in 
by  the  Aultman  &  Taylor  Company,  that  the  engaging  in  this 
boiler  business  was  a  constructive  fraud  on  this  plaintiff  and, 
as  there  were  large  losses  made,  the  Aultman  &  Taylor  Company 
should  be  required  to  bear  plaintiff's  proportion  of  that  loss 
and  that  that  proportion  should  be  credited  on  the  note  for  the 
reason  that  the  Aultman  &  Taylor  Company  dictated  the  policy 
of  the  Aultman  &  Taylor  Machinery  Company  by  electing  its 
directors. 

On  the  trial  of  this  case  the  plaintiff  introduced  the  testimony 
of  himself  and,  in  order  te  substantiate  these  claims,  he  testified 
to  conversations  with  M.  D.  Harter,  who  represented,  in  the 
sale  of  this  stock  to  plaintiff,  the  Aultman  &  Taylor  Company. 
This  testimony  was  to  the  effect  that  during  the  conversation  of 
plaintiff  with  Harter  in  regard  to  the  subscription  for  this  stock, 
plaintiff  was  assured  by  Harter  that  the  Aultman  &  Taylor 
Machinery  Company  would  not  engage  in  any  other  business 
except  that  which  had  been  conducted  by  the  Aultman  &  Taylor 
Company,  and  also  that  the  earnings  of  the  Aultman  &  Taylor 
Machinery  Company  would  be  declared  in  dividends  and  applied 
on  the  plaintiff's  note,  and  that  plaintiff  would  not  be  called 
upon  to  pay  any  of  the  principal  and  interest  of  this  note.  This 
testimony  was  objected  to  by  the  defendant  and  taken  under 
objection. 

The  claim  of  the  plaintiff  is  that  this  testimony  is  competent 
under  the  rule  that  written  contracts  may  always  be  read  in  the 
light  of  surrounding  circumstances.  Masters  v.  Freeman  et  al, 
17  Ohio  St.,  323.  This  is  a  rule  of  universal  application  in  the 
construction  of  written  contracts,  but  the  rule  that  oral  testi- 
mony is  not  admissible  to  contradict  or  vary  the  terms  of  a 
written  instrument  is  equally  as  well  supported.  Thompson  on 
Ohio  Trial  Evidence,  Section  405.  The  sections  following  and 
the  cases  cited  thereunder  will  illustrate  the  first  rule  as  to  when 
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oral  testimony  can  be  given  in  explanation  of  the  circumstances 
surrounding  the  making  of  a  written  contract.  But  this  does 
not  authorize  the  varying  of  the  plain  terms  of  a  written  con- 
tract by  oral  testimony.  This  author,  of  course,  refers  generally 
to  actions  at  law,  but  we  think  there  is  no  variance  from  the  rule 
in  actions  in  equity,  except  where  the  contract  is  induced  to  be 
made  through  mistake,  fraud,  surprise  or  accident.  Pomeroy's 
Equity  Jurisprudence,  Section  858. 

In  the  present  case  it  is  not  claimed  that  there  was  any  mistake 
or  fraudulent  representations  made  by  the  Aultman  &  Taylor 
Company  to  induce  plaintiff  to  enter  into  this  contract,  but  all 
the  representations  were  made  in  good  faith.  And  the  plaintiff 
is  now  not  asking  that  the  contract  be  set  aside,  but  he  is  asAdng 
that  it  be  enforced  in  his  favor.  We  do  not  see  how,  under  these 
rules,  any  statements  that  were  mad^  by  the  representative  of 
the  Aultman  &  Taylor  Company,  at  and  before  the  making  of 
the  contract,  which  tend  to  vary  its  terms,  can  be  proven  by  oral 
testimony.  For  this  reason  we  think  that  the  exceptions  to  all 
the  oral  testimony  as  to  the  statements  made  by  Mr.  Harter  at 
and  prior  to  the  time  of  the  making  of  the  contract  should  be 
excluded. 

The  plaintiff  further  claims  that,  by  reason  of  his  being  in 
the  employment  of  the  Aultman  &  Taylor  Company  for  many 
years  before  the  organization  of  the  other  company,  and  his 
confidence  in  the  business  ability  and  management  of  those  hav- 
ing control  of  the  Aultman  &  Taylor  Company,  and  the  success 
of  that  company,  a  fiduciary  relation  existed  between  himself 
and  the  Aultman  &  Taylor  Company  in  entering  into  this  con- 
tract for  the  purchase  of  the  stock  of  the  Aultman  &  Taylor 
Machinery  Company. 

A  fiduciary  relation  exists  between  parties  when  one  party  is 
placed  in  charge  of  the  person  or  property,  or  both,  of  another, 
through  legal  proceedings ;  and  it  may  exist  between  parties  in  a 
contractual  relation  where  one  party,  with  the  knowledge  of  the 
other,  places  confidence  and  trust  in  the  honesty  and  judgment, 
or  both,  of  the  other,  and  this  is  known  to  the  other  party  by 
reason  of  some  former  relationship  or  dealings  that  give  the  one 


COURT  OP  APPEALS.  567 


1916.]  Richland  County. 


the  right  to  rely  upon  the  other.    This  rule  is  very  aptly  stated 
in  Pomeroy's  Equity  Jurisprudence,  Section  956: 

**  Wherever  two  persons  stand  in  such  relation  that,  while 
it  continues,  confidence  is  necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out  of  that  confidence  is  pos- 
sessed by  the  other,  and  this  confidence  is  abused,  or  the  influence 
is  exerted  to  obtain  an  advantage  at  the  expense  of  the  conflding 
party,  the  person  so  availing  himself  of  his  position  will  not  be 
permitted  to  retain  the  advantage,  althougK  the  transaction 
could  not  have  been  impeached  if  "no  such  confidential  relation 
had  existed." 

And  the  Supreme  Court  of  this  state  has  announced  this  prin- 
ciple, as  follows: 

''1.  The  principle  that  a  party  is  responsible  for  false  repre- 
sentations of  material  facts,  applies  to  all  those  cases  where  in- 
fluence is  acquired  and  abused,  or  confidence  is  reposed  and  be- 
trayed.''   Smith  V.  Patterson,  33  Ohio  State,  70. 

We  think  that  this  relation  did  exist,  under  the  principles  just 
referred  to,  between  the  plaintiff  in  this  case  and  the  Aultman 
&  Taylor  Company  in  the  entering  into  this  contract  for  the 
purchase  of  the  stock,  and  also  in  the  carrying  out  of  the  con- 
tract for  the  payment  of  the  note  given  for  the  purchase  money. 
Mr.  Smitt  relied  upon  the  good  faith  and  the  business  judgment 
of  those  in  charge  of  the  Aultman  &  Taylor  Company  in  the 
management  of  the  Aultman  &  Taylor  INTachinery  Company  in 
order  to  pay  his  obligation  to  the  first  company,  and  if  this 
confidence  was  abused  or  intentionally  taken  advantage  of,  the 
company  would  be  liable  to  the  plaintiff  in  some  way  therefor. 
But  the  rule  does  not  require  that  the  Aultman  &  Taylor  Com- 
pany should  be  held  responsible,  either  in  equity  or  in  law,  for 
mistakes  in  the  management  of  the  Aultman  &  Taylor  Machinery 
Company  by  which  loss  was  incurred,  unless  they  intentionally 
abused  this  trust  and  confidence. 

The  testimony  shows  that  shortly  after  the  organization  of  the 
Aultman  &  Taylor  Machinery  Company,  the  board  of  directors 
of  that  company  went  into  what  is  denominated  in  the  trial  of 
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this  case  ''the  construction  of  large  boilers."  WbUe  this  busi- 
ness at  first  seems  to  have  been  profitable^  yet  from  that  on  it 
is  admitted  that  the  business  was  not  profitable  and  was  finally 
disposed  of  at  a  loss.  It  is  admitted  that  this  business  was  not 
contemplated  at  the  organization  of  the  Aultman  &  Taylor  Ma- 
chinery Company,  but  it  was  within  the  provisions  of  the  charter 
of  that  company. 

^«ow,  the  plaintiff  insists  that  the  Aultman  &  Taylor  Company 
should  be  required  to  credit  on  his  note  his  proportionate  amount 
of  that  loss,  for  the  reason  that  it  held  a  controlling  amount  of 
the  stock  and  that  it  cast  its  vote  at  the  election  of  directors  of 
the  Aultman  &  Taylor  IMachinery  Company  for  the  directors  that 
were  elected,  and  that  they  were  under  the  control  and  manage- 
ment of  this  company. 

There  is  no  testimony  tending  to  show  that  the  Aultman  & 
Taylor  Company,  either  in  the  respect  complained  of  or  in  any 
other  respect,  acted  in  bad  faith  in  the  management  of  the 
Aultman  &  Taylor  Machinery  Company.  There  is  no  complaint 
that  the  board  of  directors  elected  were  not  competent  and 
honest,  and  there  is  no  testimony  tending  to  show  that  those  in 
charge  of  the  Aultman  &  Taylor  Company  or  the  directors  of 
the  Aultman  &  Taylor  Machinery  Company,  when  the  latter  com- 
pany engaged  in  the  boiler  business,  had  any  other  motive  than 
that  of  the  best  interests  of  that  company.  They  believed  that 
the  business  in  which  they  then  embarked  would  prove  profitable 
and  advantageous  to  their  company,  and  this  belief  was  acqui- 
esced in  by  the  Aultman  &  Taylor  Company,  and  there  is  no 
evidence  tending  to  show  but  what  both  exercised  their  best 
-judgment  in  this  matter,  and  they  are  not  chargeable  with  any 
loss  that  afterwards  occurred. 

The  plaintiff  trusted  to  their  judgment  and  skill,  and  he 
received  what  he  trusted  in,  and  the  Aultman  &  Taylor  Com- 
pany are  not  responsible  for  any  loss  that  occurred  by  reason  of 
this  misjudgment,  if  it  was  such,  but  the  loss  is  perhaps  better 
attributed  to  a  change  of  business  conditions. 

It  is  further  urged  that  the  true  intent  and  meaning  of  th« 
note  or  contract  signed  by  the  plaintiff,  providing  for  the  apply- 
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ing;  of  dividends  declared  on  the  stock  of  the  Aultman  &  Taylor 
Machinery  Company  to  the  payment  of  the  note,  was  that  when- 
ever any  earnings  were  made  by  the  Aultman  &  Taylor  Ma- 
chinery Company  the  proportionate  part  should  be  applied  to 
the  discharge  of  this  obligation,  regardless  of  the  fact  that  no 
dividends  were  declared,  and  if  the  amount  had  been  applied 
each  year,  as  the  company's  statements  show  the  earnings  were 
made,  it  would  have  paid  the  note  prior  to  this,  and  for  that 
reason  the  defendant  should  be  required  to  surrender  it. 

It  is  urged  that  this  construction  was  placed  upon  this  contract 
or  note  by  the  Aultman  &  Taylor  Company  at  its  meeting  in 
January  of  1898.  At  that  meeting  there  was  a  resolution  passed 
by  the  Aultman  &  Taylor  stockholders  reciting  that  the  earnings 
of  the  Aultman  &  Taylor  Machinery  Company  had  not  come 
up  to  the  hope  and  expectation  of  the  Aultman  &  Taylor  Com- 
pany, and  this  company  made  the  offer  then  to  plaintiff,  and 
others,  who  held  stock  under  similar  contracts  to  surrender  their 
stock  to  this  company  and  they  would  surrender  the  note  and 
cancel  the  contract.  It  is  claimed  that  by  reason  of  the  Aultman 
&  Taylor  Company  in  this  resolution  using  the  word  "earnings,*' 
that  this  contract  or  note  shoidd  be  construed  to  mean  ''earn- 
ings" in  place  of  ** dividends." 

Dividends  are  declared  by  a  corporation  from  its  earnings. 
When  the  earnings  did  not  reach  the  hope  and  expectation  of 
the  Aultman  &  Taylor  Company,  no  dividends  could  be  declared 
thereon.  The  company,  in  making  its  offer  to  cancel  the  contract 
between  the  plaintiff  and  it,  used  the  word  ''earnings,"  but  this 
resolution  in  no  way  tended  to  place  a  different  construction 
upon  this  contract  or  note  than  is  gathered  from  its  plain  reading. 

The  contract  entered  into  between  the  plaintiff  and  the  Ault- 
man &  Taylor  Company,  in  regard  to  how  this  note  should  be 
paid,  is  too  plain  to  apply  all  dividends  paid  by  the  Aultman  & 
Taylor  Machinery  Company  to  the  payment  of  principal  and  in- 
terest  of  this  note  as  fast  as  such  dividends  are  declared.  This 
is  the  plain  provision  of  this  contract,  and  equity  does  not  permit 
courts  to  make  other  or  change  plain  provisions  of  a  contract. 

Our  attention  has  been  called  to  the  maxim:  "Equity  con- 
fliders  that  done  which  ought  to  be  done." 
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If  payment  of  this  note  had  actually  been  received  by  the  Ault- 
man &  Taylor  Company,  equity  would  apply  that  maxim  and 
cancel  the  note  without  inquiring  whether  it  was  received  through 
dividends  or  other  provisions  of  this  note  or  not. 

But  there  is  another  maxim  of  equal  importance,  that,  ''He 
who  seeks  equity  must  do  equity/' 

''The  meaning  is,  that  whatever  be  the  nature  of  the  contro- 
versy between  two  definite  parties,  and  whatever  be  the  nature  of 
the  remedy  demanded,  the  court  will  not  confer  its  equitable 
relief  upon  the  party  seeking  its  interposition  and  aid,  unless 
he  has  acknowledged  and  conceded,  or  will  admit  and  provide 
for,  all  the  equitable  rights,  claims,  and  demands  justly  belong- 
ing to  the  adversary  party,  and  growing  out  of  or  necessarily 
involved  in  the  subject-matter  of  the  controversy."  Pemeroy's 
Equity  Jurisprude^nce,  Section  385. 

The  plaintiff  can  not  demand  the  surrender  of  this  note  in 
equity  from  the  Aultman  &  Taylor  Company,  until  he  has  paid 
the  consideration  as  provided  by  that  note,  or  in  some  other 
manner  which  is  its  equivalent.  There  is  no  claim  that  the  note 
has  been  paid,  or  anything  paid  thereon  except  the  dividends 
of  eight  and  six  per  cent.,  made  in  the  first  years  of  the  Aultman 
&  Taylor  Machinery  Company's  existence.  While  the  earnings 
of  this  company  are  very  large  at  the  present  time,  yet  from  the 
testimony  as  to  their  manner  of  doing  business  it  would  be  disas- 
trous to  the  credit  of  the  Aultman  &  Taylor  Machinery  Company 
to  require  it  to  declare  a  dividend  from  its  earnings  at  the  pres- 
ent time. 

There  can  be  no  question  about  the  rule  that  a  court  of  equity 
has  no  right  to  require  the  directors  of  a  corporation  to  declare 
dividends  in  the  absence  of  fraud  or  abuse  of  discretion  upon 
the  part  of  the  board  of  directors.  Cook  on  Stock  and  Stock- 
holders, Section  545.  In  fact,  the  plaintiff  does  not  claim  the 
right  to  require  the  Aultman  &  Taylor  Machinery  Company  to 
declare  a  dividend  at  this  time.  In  the  absence  of  that  right  we 
feel  that  the  court  of  equity  has  no  power  to  declare  the  note 
canceled  and  the  surrender  of  the  collateral  security. 
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The  Aultman  &  Taylor  Company  are  asking  for  an  order  di- 
recting the  sale  of  plaintiff's  stock  held  as  collateral  security. 
The  conditions  under  which  this  stock  was  deposited  have  been 
broken,  and  the  defendant  company  has  a  right  to  have  such  an 
order. 

As  the  Aultman  &  Taylor  Company,  in  its  brief,  authorizes 
the  court  to  mould  its  judgment  in  such  a  way  that  no  judgment 
for  a  personal  liability  in  its  favor  against  the  plaintiff  may  be 
had,  the  judgment  may  be  that  the  defendant,  the  Aultman  & 
Taylor  Company,  may  have  a  finding  against  the  plaintiff  for 
the  amount  due  upon  its  note,  and  an  order  of  sale  of  the  stock 
deposited  as  collateral  security,  but  no  personal  judgment  against 
the  plaintiff  for  the  remainder,  if  any^  unpaid  of  the  amount 
of  the  note  after  the  application  of  the  selling  price  of  the  stock. 

The  costs  made  in  the  court  of  common  pleas  will  be  adjudged 
against  the  defendant,  the  Aultman  &  Taylor  Company.  Those 
made  in  this  court  will  be  adjudged  against  the  plaintiff.  Ex- 
ceptions noted  for  plaintiff.  If  plaintiff  files  a  motion  for  a 
new  trial,  it  is  overruled,  and  exceptions  noted. 

HoucK,  J.,  and  Spencb,  J.  (sitting  in  place  of  Powell,  J.), 
concur.    . 
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AS  TO  THE  LOCATION  OF  GATES  AT  A  GRADE  CROSSOiC. 

Court  of  Appeals  for  Ross  County. 

The  Chillicothb  Electric  Railroad,  Light  &  Power  Company 
V.  Norfolk  &  Western  Railway  Company  et  al. 

Decided,  February  29, 1916. 

Orade  Crossings — Location  of  Safety  Gates — Presumption  that  When 
Qates  Have  Been  Placed  it  Has  Been  Done  in  Accordance  With 
the  Order  of  the  Public  Utilities  Commission. 

1.  By  the  proyisions  of  Section  588,  the  Public  Utilities  Commission 

has  authority  to  order  the  erection  of  a  gate  where  the  tracks 
of  a  railroad  cross  a  public  street  at  grade,  but  such  gate  can 
only  be  lawfully  ordered  erected  at  such  crossing. 

2.  Such  commission,  being  an  adminlstratrlye  body,  is  presumed  to 

know  whether  its  order  has  been  obeyed,  and  in  the  absence  of  a 
suit  by  It  to  enforce  such  order  the  courts  will  presume  that  in  the 
opinion  of  the  commission  its  order  has  been  obeyed. 

3.  When  the  commission  has  ordered  a  gate  placed  at  such  crossing, 

and  it  has  taken  no  steps  under  the  provisions  of  Section  614-67 
(Section  70)  to  enforce  such  order,  the  courts  will  conclude  that 
in  the  opinion  of  the  commission  the  gate  has  been  located  at  the 
crossing  and  that  such  location  of  the  gate  is  the  order  of  the 
commission,  and  hence  the  provisions  of  Section  549  (Section  38), 
103  O.  L.,  816,  divest  the  court  of  common  pleas  and  the  court  of 
appeals  of  jurisdiction  to  restrain  the  erection  of  such  gate  at 
such  location  on  the  ground  that  the  gate  was  not  located  at  the 
crossing. 

L,  B.  Taple  and  John  P.  Phillips,  for  plaintiff. 
Henry  Bannon  and  Lyle  8.  Evans,  contra. 

Sayre,  J. 

The  plaintiff  brought  suit  in  the  court  of  common  pleas,  seek- 
ing an  injunction  to  restrain  the  defendants  from  erecting  a 
gate  on  East  Main  street  in  the  city  of  Chillicothe,  Ohio,  at  the 
intersection  of  such  street  and  the  track  of  the  defendant,  Nor- 
folk &  Western  Railway  Company.  The  railway  company  was 
undertaking  to  carry  out  an  order  made  by  the  public  utilities 
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commission  of  Ohio,  directing  it  to  erect  a  gate  at  snch  crossing. 

Main  street  in  Chillicothe  runs  east  and  west.  The  railroad 
tracks  crossing  snch  street  are  so  located  that  if  each  end  of 
the  gate  was  placed  the  same  distance  from  the  rail  farthest 
west  and  parallel  to  it,  the  gate  would  extend  in  a  northwesterly 
and  southeasterly  direction.  The  railway  company,  for  sup- 
posed convenience  and  safety  to  teams  and  automobiles  using 
Main  street,  located  the  end  of  the  gate  on  the  north  side  of  the 
street  about  seven  feet  west  of  the  west  rail  and  the  south  end 
about  seventy  feet  west  of  such  rail  so  that  the  gate  would  stand 
on  a  north  and  south  line  or  at  right  angles  to  the  sides  of 
Main  street. 

The  plaintiff  operates  a  street  railroad  in  Chillicothe  and  its 
east-bound  cars  on  Main  street  are  brought  to  a  stop  very  near 
the  railroad  tracks,  but  do  not  cross  the  same.  The  railroad 
station  used  jointly  by  the  Baltimore  &  Ohio  Southwestern  and 
Norfolk  &  Western  companies  is  southeast  of  the  place  where 
the  tracks  cross  Main  street,  and  if  the  gate  in  question  was 
located  parallel  with  the  west  rail  of  the  tracks,  as  above  de- 
scribed, the  cars  of  the  plaintiff  can  approach  so  near  the  rail- 
road tracks  that  passengers  alighting  at  the  station  can  see  such 
cars;  but  if  the  gate  was  placed  at  right  angles  to  the  sides  of 
Mlain  street,  as  above  described,  the  cars  must  stop  farther  west 
and  can  not  be  seen  by  passengers  when  alighting  at  the  station ; 
and  it  is  claimed  by  the  plaintiff  that  because  passengers  can  not 
see  its  cars  at  that  time  they  take  other  means  of  conveyance  into 
the  city  of  Chillicothe  and  thus  the  plaintiff  loses  a  large  amount 
of  traffic. 

The  plaintiff  brought  this  action  for  an  injunction  on  the 
ground  that  the  order  of  the  public  utilities  commission  was  not 
being  obeyed,  in  that  the  gate  was  not  being  erected  at  the 
crossing.  The  order  of  the  commission  directs  that  the  gate  be 
placed  at  the  crossing.  The  defendants  claim  that  the  gate  was 
being  erected  at  the  crossing.  Defendants  claim  they  were  obey- 
ing the  order  of  the  commission.  Plaintiff  claims  they  were  dis- 
obeying it. 

Section  614-67  (Section  70)  provides  that: 
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**  Whenever  the  commission  shall  be  of  the  opinion  that  any 
public  utility  or  railroad  has  failed,  omitted  or  neglected  to 
obey  any  order  made  with  respect  thereto,  or  is  about  to  fail  or 
neglect  so  to  do,  or  is  permitting  anything,  or  about  to  permit 
anything  contrary  to,  or  in  violation  of  law,  or  an  order  of  the 
commission,  duly  authorized  under  the  provisions  of  this  act, 
the  Attorney-General,  upon  the  request  of  the  commission,  shall 
commence  and  prosecute  such  action,  actions,  or  proceedings  in 
mandamus  or  by  injunction  in  the  name  of  the  state,  as  may  be 
directed  by  the  commission,  against  such  public  utility  or  rail- 
road, alleging  the  violation  complained  of  and  praying  for 
proper  relief,  and  in  such  case  the  court  may  make  such  order 
as  may  be  proper  in  the  premises." 

By  the  provisions  of  this  section  the  commission  has  a  com- 
plete remedy  to  enforce  its  orders,  and  we  conclude  that  this  is 
the  exclusive  remedy  for  enforcing  the  orders  of  the  commission. 
No  other  person  or  persons  can  maintain  a  suit  to  enforce  such 
order  on  the  theory  that  an  order  of  the  commission  has  not 
been  obeyed. 

The  commission  being  an  administrative  body,  it  is  its  business 
to  know  whether  its  order  has  been  obeyed,  and  so  long  as  the 
commission  takes  no  steps  to  enforce  its  order  the  courts  must 
conclude  that  in  the  opinion  of  the  commission  its  order  is  being 
or  has  been  obeyed. 

Section  549  (Section  38),  103  0.  L.,  816,  provides: 

' '  No  court  other  than  the  Supreme  Court  shall  have  power  to 
review,  suspend  or  delay  any  order  made  by  the  commission  or 
enjoin,  restrain  or  interfere  with  the  conunission  or  any  member 
thereof  in  the  performance  of  official  duties."    •     •     • 

Plaintiff's  contention  is  that  it  is  not,  by  this  suit,  seeking  to 
delay  any  order  made  by  the  commission  or  to  enjoin,  restrain 
or  interfere  with  the  commission  in  its  official  duties,  but  rather 
that  it  is  aiding  the  commission  in  the  performance  of  its  duties 
by  seeking  to  enjoin  the  disobedience  of  the  order  of  the  com- 
mission because  it  claims  the  defendants  are  not  erecting  the 
gate  at  the  crossing  where  the  commission  ordered  the  gate  to 
be  erected. 
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But  it  is  clear  that  if  the  gate  is  located  where  the  commission 
intends  it  shall  be  located  then  such  location  is  the  order  of 
the  commission. 

The  court  will  presume  under  all  circumstances,  except  in 
case  the  commission  brings  an  action  to  enforce  its  order,  that  in 
the  opinion  of  the  commission  the  order  is  being  obeyed  and 
that  where  an  order  issued  by  the  commission  is  being  executed 
that  such  execution  is  in  accordance  with  the  order  and  direction 
of  the  commission. 

The  court,  therefore,  concludes  that  the  location  of  the  gate 
at  right  angles  to  the  sides  of  Main  street,  as  above  described, 
is  in  accordance  with  the  order  of  the  commission  and  that  such 
location  is  its  order. 

It  is  clear  then,  if  we  are  free  from  error  in  the  conclusion 
reached,  that  neither  the  court  of  common  pleas  nor  the  court  of 
appeals  has  any  power  to  entertain  the  present  suit,  and  that 
each  is  wholly  without  jurisdiction  in  the  premises. 

The  petition  ^dll  therefore  be  dismissed. 

Walters,  J.,  and  Merriman,  J.,  concur. 


VALIDITY  OF  LONGVIKW  HOSPITAL  BOND  ISSUE. 

Court  of  Appeals  for  Hamilton  County. 

State  op  Ohio,  on  the  Relation  of  John  V.  Campbell,  Prose- 
cuting Attorney,  v.  Fred  E.  Wesselmann  bt  al.* 

Decided,  April  3,  1916. 

County  Bonds — Validity  of  Issue  of — For  Enlargement  of  an  Insane 
Asylum  Where  Issue  Has  Been  Authorized  hy  the  Electorate — 
How  Proceeds  May  be  Expended, 

Injunction  does  not  lie  against  an  issue  of  bonds,  put  forth  by  county 
commissioners  for  improvements  in  an  insane  asylum  owned  by  the 
county,  where  the  issue  has  been  approved  by  the  people  and  the 
proceeds  are  disbursed  in  accordance  with  the  statutory  pro- 
visions. 

^Affirming,  State,  ex  rel  Campbell,  v.  Wesselm^ann  et  al,  18  N.P.(N.S.), 
564. 
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Campbell,  Hickenlooper,  Hauck  &  Capelle,  for  plaintiffs  in 
error. 
Herman  P.  Qoebel,  contra. 

By  thb  Coubt. 

The  commissioners  of  Hamilton  county  have  the  au^ority  to 
provide  for  the  issue  of  bonds  for  the  construction,  enlargement 
and  repair  of  buildings  for  Longview  Hospital  under  Section 
2434,  General  Code,  after  first  submitting  the  ^question  of  such 
issue  to  the  voters  of  the  county  and  receiving  their  approval 
in  compliance  with  Section  5638,  et  seq,,  Qeneral  Code. 

The  proceedings  for  the  issue  of  bonds  in  the  sum  of  $300,000 
for  such  purpose,  which  are  attacked  in  this  action,  are  regular 
and  valid,  and  fully  comply  with  all  the  requirements  of  the 
law. 

So  much  of  the  proceeds  of  these  bonds  as  are  issued  for  the 
purpose  of  constructing  new  buildings  can  only  be  disbursed  and 
expended  by  a  building  commission  to  be  constituted  and  con- 
trolled under  the  provisions  of  Sections  2333  to  2342  inclusive, 
General  Code;  and  the  amount  used  for  the  repair  of  existing 
buildings  must  be  disbursed  and  expended  by  the  board  of 
directors  of  Longview  Hospital. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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TENANT  HOLDING  OVER  BECOMES  LIABLE  POR 

YEAR'S  RENT. 

Court  of  Appeals  for  Hamilton  County. 

Mabtin  J.  EICKA.BD  V.  James  W.  Utteb. 

Decided,  February  14,  1916. 

Landlord  and  Tenant — Latter  Holds  Over  on  Promise  of  Repairs^  and 
Becomes  Liable  for  Yearns  Rental — Retention  of  Key  by  Landlord 
Not  an  Acceptance  of  Surrender,  When. 

1.  Where  a  tenant  by  the  year  holds  over,  and  thereafter  there  are 

negotiations  regarding  a  new  lease  but  none  is  executed,  the  ne- 
gotiations regarding  the  new  lease  in  no  way  operate  to  relieve 
the  tenant  from  the  obligation  for  another  year's  rental  which  he 
assumed  by  holding  over. 

2.  Failure  on  the  part  of  a  landlord  to  make  promised  repairs  does 

not  release  the  tenant  from  the  obligations  of  his  lease,  hut  his 
remedy  is  by  way  of  an  action  for  damages  for  failure  to  carry 
out  the  agreement  to  make  repairs. 

3.  Retention  by  the  landlord  of  the  key  to  the  premises  sent  to  him 

through  the  mail  does  not  constitute  an  acceptance  of  the  surren- 
der of  the  lease. 

A,  R.  Hoffman  and  Powell  &  Smiley,  for  plaintiff  in  error. 
Hunt,  Bennett  &  Utter,  contra. 

Chittenden,  J. 

This  action  was  begun  in  the  MTinicipal  Court  of  Cincin- 
nati by  James  W.  Utter  to  recover  from  the  defendant,  Martin 
J.  Rickard,  an  amount  claimed  to  be  due  upon  a  lease  of  real 
estate.    The  facts  are  substantially  as  follows: 

On  February  9,  1910,  the  plaintiff  and  the  defendant  en- 
tered into  a  written  lease  for  a  residence  belonging  to  the  plaint- 
iff, for  one  year  from  February  15,  1910,  with  the  privilege  of 
renewal  for  one  year.  The  defendant  agreed  to  pay  therefor  the 
sum  of  $50  per  month,  payable  each  month,  beginning  March 
15,  1910.  At  the  expiration  of  the  first  year  the  defendant 
exercised  his  option  of  renewal  and  remained  another  year. 
Without  any  further  agreement,  he  continued  in  the  occupancy 


578  COURT  OP  APPEALS. 

Rickaru  v.  Utter.  (VoL25(N.8.) 

of  the  property  for  the  third  year,  and,  without  any  further 
arrangement  being  made,  he  entered  upon  the  fourth  year. 
Some  time  in  March,  1913,  probably  about  the  9th  of  the  month, 
pursuant  to  an  invitation  from  the  defendant,  the  plaintiff 
went  to  the  leased  premises  and  there  discussed  with  the  defend- 
ant certain  repairs  that  were  desired,  and  agreed  that  such  re- 
pairs would  be  made.  At  the  same  time  there  was  a  discussion 
concerning  the  executing  of  a  new  lease,  and  the  defendant 
testifies  that  he  agreed  to  execute  a  new  written  lease  for  one 
year  from  April  1,  1913,  upon  condition  that  the  repairs  that 
had  been  agreed  upon  should  be  made  within  a  reasonable  time. 
The  evidence  is  not  in  conflict,  on  any  material  matter,  as  what 
was  stated  on  this  occasion,  the  plaintiff,  however,  claiming  that 
while  he  agreed  to  make  the  repairs  desired,  the  making  of  such 
repairs  was  not  a  condition  to  the  executing  of  the  new  lease. 
At  any  rate,  the  plaintiff  very  shortly  thereafter  had  a  lease 
prepared  in  duplicate,  for  one  year  from  April  1,  1913,  and 
signed  the  same  and  sent  them  to  the  defendant.  The  defend- 
ant says  that  when  he  examined  the  lease  he  discovered  that 
there  was  no  condition  in  it  relating  to  the  repairs  that  had  been 
agreed  to  be  made,  and  thereupon  he  retained  possession  of  the 
lease  until  he  found  that  the  repairs  were  not  being  made  within 
a  reasonable  time,  when  he  returned  the  lease  to  the  palintiff; 
and,  on  April  30,  1913,  wrote  to  the  plaintiff,  saying  that  he 
had  purchased  a  house  and  that  he  would  vacate  the  premises  to 
the  plaintiff  by  the  middle  of  the  next  month.  He  in  fact  did 
vacate  the  premises  before  the  middle  of  May,  and,  on  the 
fourteenth  day  of  May,  sent  to  the  plaintiff  a  check  for  the  rent 
due  on  the  fifteenth  day  of  May,  and  also  enclosed  with  the 
check  a  key  to  the  premises. 

The  plaintiff  testifies  that  he  acknowledged  receipt  of  the 
check  and  advised  the  defendant  that  he  would  hold  him  for  the 
remainder  of  the  year,  that  is,  until  the  15th  day  of  February, 
1914.  The  defendant  denies  receiving  any  such  letter.  The 
plaintiff  testifies  that  he  did  then  take  possession  of  the  house, 
and  made  necessary  repairs  and  used  every  reasonable  means 
to  obtain  a  tenant,  but  that  he  was  unable  to  do  so  prior  to 
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February  15,  1914.  It  is  the  rent,  at  the  agreed  rental,  from 
May  15,  1913,  to  February  15,  1914,  that  the  plaintiff  seeks  to 
recover. 

It  should  be  added  that  at  the  conference  between  the  plaint- 
iS  and  the  defendant  on  March  9,  1913,  it  was  understood 
that  Mrs.  Utter  should  call  upon  Mrs.  Bickard  soon  and  de- 
termine just  what  repairs  were  required  by  Mrs.  Rickard.  Mrs. 
Rickard  does  not  testify,  but  Mrs.  Utter  testifies  that  she  did 
call  upon  the  wife  of  the  defendant  and  went  over  the  matter 
of  repairs,  and  that  Mrs.  Rickard  stated  that  because  of  their 
having  a  small  baby  in  the  house,  she  did  not  want  the  repairs 
undertaken  until  the  first  of  May.  We  think  this  statement  of 
facts  is  sufiSciently  full  to  show  the  questions  involved. 

The  case  was  tried  to  a  jury  in  the  mtmicipal  court,  and 
upon  motion  made  by  the  plaintiff  at  the  close  of  all  the  evi- 
dence, court  directed  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  claimed  by  him.  Upon  proceedings  in  error  in  the  com- 
mon pleas  court  the  judgment  entered  on  such  verdict  was  af- 
firmed. 

This  court  is  of  opinion  that  the  judgment  is  right,  and  that 
the  facts  would  not  justify  any  other  conclusion,  and  that,  upon 
the  ground  that  substantial  justice  has  been  accomplished,  the 
judgment  should  be  aflSrmed. 

A  majority  of  the  court  are  of  the  opinion  that  the  judg- 
ment should  be  aflSrmed  upon  the  additional  ground  that  there 
is  no  evidence  on  behalf  of  the  defendant  tending  to  establish 
a  legal  defense  to  the  claim  of  the  plaintiff. 

The  law  as  to  the  effect  of  holding  over  under  the  terms  of 
a  written  lease  is  so  well  settled  in  this  state  that  the  authori- 
ties need  not  be  reviewed  or  even  cited.  We  find  that  when  the 
defendant  held  over  after  February  15,  1913,  he  became  bound 
for  another  year  in  accordance  with  the  terms  of  the  original 
written  lease.  Thereafter  a  new  lease  for  a  different  term  was 
proposed  and  in  fact  agreed  upon,  but  it  was  never  consum- 
mated by  the  proper  execution  of  the  new  lease  by  both  parties, 
or  by  any  change  of  possession  that  could  be  referable  to  that 
lease.    In  fact,  the  defendant  does  not  assert  that  he  is  bound 


580  COURT  OP  APPEALS. 

Rickard  v.  Utter.  [VoL25(N.S.) 

by  the  terms  of  the  new  lease.  We  are  unable  to  see  that  the  ne- 
gotiations with  reference  to  the  new  lease  is  any  way  operated  to 
excuse  him  from  the  obligation  that  he  was  under  for  the  year 
beginning  February  15, 1913. 

The  evidence  sufficiently  explains  the  reason  why  the  re- 
pairs were  not  made  before  May  1,  and  before  that  date  ar- 
rived the  defendant  had  written  the  letter  in  which  he  stated 
that  he  was  about  to  vacate  the  premises.  Even  if  the  repeairs 
were  not  made  before  May  1,  as  the  defendant  seems  to  claim 
they  should  have  been,  the  failure  to  make  the  repairs  would  not 
operate  to  release  the  defendant  from  the  obligations  of  his 
lease.  He  might  have  some  remedy  by  way  of  an  action  for 
damages  or  otherwise  for  the  failure  to  carry  out  the  agreement 
to  make  repairs,  but  certainly  such  failure  would  not  violate 
the  terms  of  a  lease  that  was  in  efifect  before  the  agreement  to 
repair  was  made. 

It  is  claimed  that  there  was  an  acceptance  of  the  surrender 
of  the  lease  by  retaining  the  key  that  was  sent  to  the  plaintiff 
through  the  mail.  We  can  not  accept  this  claim.  One  can  not 
escape  the  obligations  of  a  lease  merely  by  sending  a  key  to  the 
lessor  through  the  mail,  or  leaving  it  under  the  door;  nor  is  the 
lessor  bound,  under  such  circumstances,  to  return  the  key,  which 
would,  no  doubt,  be  returned  to  him  again.  Parties,  are  not 
obliged  to  pass  keys,  or  other  emblems  of  title  or  possession,  back 
and  forth  in  order  to  assert  their  legal  rights  to  leased  premises. 

For  the  reasons  stated,  the  judgment  of  the  common  pleas 
court  will  be  affirmed. 

Richards,  J.,  and  Kinkadb,  J.,  concur. 
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AFFIUATION  OP  PUBLIC  SCHOOL  TEACHERS  WITH  A 

LABOR  UNION. 

Court  of  Appeals  for  Cuyahoga  County. 

J.  M.  H.  Fredebick  v.  John  G.  OwENa 

Decided,  June,  1915. 

i^chools— Appointment  of  Teachers  in  the  Public  Schools — Will  Not  he 
Interfered  toith  t>y  the  Courts,  When— Teachers  Without  Vested 
Rights  After  the  Period  of  their  Employment  Has  Ended — Are  Not 
Disqualified  hy  Affiliation  with  a  Labor  Union — Affidavit  Charging 
a  Judge  with  Bias  and  Prejudice — Disqualifies  Him  from  Sitting  in 
the  Case — Contempt  Proceedings  Before  One  so  Disqualified  are 
Without  Validity— Section  1687. 

1.  The  management  of  the  public  schools  of  a  city  is  vested  in  the 

sui)erintendent  and  board  of  education,  and  their  decision  as  to  the 
policy  to  be  pursued  in  the  employment  of  teachers  will  i^ot  be  in- 
terfered with  by  the  courts  in  the  absence  of  a  showing  of  fraud  or 
abuse  of  discretion. 

2.  In  the  appointment  of  teachers  the  superintendent  and  board  of 

education  are  authorized  to  employ  whomsovere  they  will  from 
among  those  having  the  necessary  certificates  and  giving  prefer- 
ence to  teachers  whose  terms  are  expiring.  Such  freedom  of 
contract  is  guaranteed  by  the  Constitution,  and  where  the  board 
adopts  a  resolution  providing,  among  other  things,  that  no  applicant 
for  position  of  teacher  in  the  public  schools  will  be  given  appoint- 
ment who  is  affiliated  with  a  labor  organization,  the  discretion  so 
exercised  is  within  the  authority  vested  in  the  board. 
.3.  An  order  of  court  attempting  to  control  the  discretion  of  the 
superintendent  and  board  of  education  in  the  appointment  of 
teachers,  and  enjoining  them  from  refusing  to  appoint  applicants 
for  the  position  of  teacher  because  such  applicant  is  affiliated  with 
a  labor  organization,  or  intends  to  become  affiliated  with  such 
organization,  or  has  participated,  or  intends  to  participate,  in 
forming  a  union  of  the  teachers  of  the  schools,  Is  beyond  the 
power  of  the  court  and  is  a  nullity,  and  the  court  is  without  power 
to  punish  a  violation  of  such  order  in  a  proceeding  for  contempt. 

4.  The  judgment  and  finding  of  the  trial  court  in  this  case,  that  the 

superintendent  of  schools  had  violated  the  order  of  injunction,  is 
not  supported  by  the  evidence  and  is  contrary  to  law. 

5.  An  affidavit  charging  the  existence  of  bias  and  prejudice,  definite 

and  positive  in  its  statements  and  filed  in  due  time,  dis- 
qualifies the  trial  judge  under   Section  1687,  General  Code,  as 
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amended,  103  O.  L..  417.  The  evidence  of  bias  and  prejudice  on 
the  part  of  the  trial  judge  is  so  clearly  manifest  by  the  record  and 
opinion  in  this  caso  that  this  court  would  set  aside  the  judgment 
and  finding  on  thie  ground  alone  if  none  other  existed. 

6.  The  fact  that  a  judgment  involving  the  liberty  of  an  Individual  is 

void  will,  when  shown,  constitute  a  good  defense  in  his  behalf, 
even  though  the  judgment  be  one  which  can  not  be  reversed  by 
proceedings  in  error,  and  it  is  immaterial  whether  the  judgment  be 
voad  for  want  of  jurisdiction  to  hear  the  case  or  because  of  want  of 
power  to  enter  the  judgment 

7.  Teachers  have  no  vested  rights  in  positions  held  by  them  in  the 

public  schools,  and  their  rights  terminate  at  the  end  of  the  period 
for  which  they  were  employed. 

John  N.  Stockwell,  City  Solicitor,  and  Z>.  C.  Westenhaver,  for 
plaintiff  in  error. 
John  A.  Cline  and  J,  E.  Mathews,  contra. 

KiNKADE,  J. 

On  error  to  common  pleas  court. 

A  few  years  ago  some  of  the  teachers  in  the  public  schools 
cf  Cleveland  formed  an  organization  known  as  the  Grade 
Teachers'  Club.  The  club  was  formed  to  promote  the  interests 
of  the  members  as  teachers,  and  for  the  betterment  of  the  sys- 
tem of  teaching  in  general.  One  of  the  main  purposes  of  the 
club  was  to  secure  higher  wages  for  the  teachers,  another  was 
to  correct  certain  methods  pertaining  to  the  school  system  that 
were  claimed  to  be  erroneous  and  unnecessarily  burdensome  to 
both  pupils  and  teachers.  The  club  selected  for  its  members 
the  usual  officers  and  committees,  including  an  executive  com- 
mittee and  a  press  committee,  the  plan  being  to  direct  the  at- 
tention of  the  public  to  the  claims  of  the  teachers. 

For  the  purposes  of  this  opinion,  we  need  refer  only  to  the 
two  objects  of  the  club  mentioned,  and  chiefly  to  the  matter  of 
increase  of  salaries  for  the  teachers. 

After  the  club  had  given  the  question  of  salary  consideration 
and  attention  for  a  few  years,  without  securing  satisfactory 
results,  the  club  considered  the  question  of  affiliating  with  the 
Federation  of  Labor  of  Cleveland,  and  through  that  body  with 
the  American  Federation  of  Labor,  to  the  end  that  the  club 
might  thereby  bring  to  its  assistance  the  influence  of  these  power- 
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ful  union  labor  organizations  and,  with  the  power  of  the  club  thus 
supplemented,  thereby  be  able  to  secure  from  the  board  of  edu- 
cation higher  salaries  for  the  teachers. 

This  plan  of  affiliating  with  union  labor,  for  the  purpose 
mentioned,  was  discussed  in  the  club  and  in  various  committee 
meetings.  Distinguished  leaders  of  union  labor  were  invited 
to  and  did  address  the  club,  advising  the  carrying  forward  of 
the  plan  proposed.  Full  and  free  discussion  was  engaged  in  by 
members  of  the  club,  many  favoring  and  others  opposing  the 
plan.  Full  publicity  was  given  in  newspapers  of  all  that  was 
taking  place.  By  a  very  large  majority  of  the  members,  the 
club  voted  to  approve  the  plan. 

The  board  of  education  thereupon  determined  that  the  plan 
adopted  by  the  club,  as  stated,  would,  if  carried  out,  be  detri- 
mental, instead  of  beneficial,  to  the  schools  of  Cleveland,  and 
pursuant  to  this  decision  the  board  passed  a  resolution  disap- 
proving of  the  action  of  the  club  and  calling  upon  all  teachers 
who  were  members  of  the  club,  who  desired  to  remain  as  teachers 
in  the  schools,  to  abandon  the  plan.  The  board  decided,  and 
so  resolved,  that  participation  by  teachers  in  the  plan  of  affili- 
ating with  union  labor,  as  stated,  at  any  time  while  teachers, 
would  be  treated  as  equivalent  to  a  resignation  by  the  teachers; 
that  all  future  contracts  or  appointments  to  teach  should  con- 
tain a  stipulation  to  this  effect,  and  that  no  teacher  should  be 
appointed  or  reappointed  who  did  not  freely  first  assent  to  these 
requirements  of  the  board. 

The  superintendent  of  schools,  J.  if.  H.  Frederick,  was  di- 
rected by  the  board  of  education  to  notify  all  teachers  of  this 
decision  of  the  board  and  to  act  in  accordance  with  the  resolu- 
tion in  making  appointments  or  reappointments  of  teachers. 
The  teachers  were  so  notified  by  the  superintendent.  All  these 
facts  were  fully  discussed  in  the  teachers'  club  and  in  the  news- 
papers of  the  city.  At  this  stage  of  events  John  G.  Owens,  a 
tax-payer  of  the  city  of  Cleveland,  filed  a  petition  in  the  court  of 
common  pleas,  setting  forth  the  foregoing  facts  and  averring, 
among  other  things,  that  said  resolution  adopted  by  the  board 
of  education  was  null  and  void  and  an  abuse  of  discretion  on 
the  part  of  the  members  of  the  board,  and  that  the  carrying  out 
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of  the  resolution  would  accomplish  a  great  wrong  against  the 
teachers,  pupils,  tax-payers  and  citizens  of  Cleveland  in  gen- 
eral, by  needlessly  throwing  out  of  employment  a  large  number 
of  experienced  and  competent  teachers  whose  places  could  not 
be  filled  by  others  equally  competent,  all  of  which,  Owens 
averred,  would  result  in  throwing  the  whole  school  system  into 
a  confused  and  chaotic  condition  and  incur  an  unwarranted 
increase  in  the  expenditure  of  public  money  made  necessary  to 
meet  these  unusual  conditions,  all  to  the  great  and  irreparable 
damage  of  Owens  and  the  other  tax-payers  of  Cleveland,  for 
which  no  remedy  at  law  existed.  An  injunction  was  prayed 
for  against  the  board  of  education  and  the  superintendent  of 
schools  to  prevent  the  carrying  into  effect  of  the  resolution. 

The  board  of  education  and  the  superintendent  filed  an  an- 
swer to  the  petition,  admitting  the  passage  of  the  resolution  and 
denying  that  the  enforcement  of  the  resolution  would  in  any 
wise  produce  the  results  set  forth  in  the  petition.  The  answer 
denied  that  the  board  was  abusing  its  discretion  or  was  in  any 
wise  acting  in  an  unlawful  manner. 

The  common  pleas  Judge,  Honorable  W.  B.  Neff,  who  had 
heard  the  application  for  an  injunction  shortly  prior  to  the 
close  of  the  school  year  of  1914,  found,  on  June  22,  1914,  that 
the  allegations  of  the  petition  were  true;  that  the  resolution 
adopted  by  the  board  of  education  was  null  and  void;  and,  so 
finding  granted  the  prayer  of  the  petition  and  issued  an  injunc- 
tion in  these  words: 

**The  board  of  education  of  the  city  school  district  of  the 
city  of  Cleveland,  and  J.  M.  H.  Frederick,  are  perpetually  en- 
joined from  enforcing  said  resolution  and  carrying  the  same 
into  effect;  that  said  defendants  are  enjoined  from  refusing 
to  appoint,  reappoint  or  confirm  any  applicant  for  a  position  of 
teacher  in  the  schools  of  said  school  district,  because  such  per- 
son is  affiliated  with  any  labor  organization,  or  intends  to  become 
affiliated  with  any  labor  organization,  or  because  any  such  ap- 
plicant has  participated  in  or  intends  to  participate  in  any 
effort  to  form  a  union  of  the  teachers  of  the  schools  of  the  said 
district.'' 

The  board  of  education  thereupon  gave  notice  of  an  intention 
to  appeal  the  case  to  the  court  of  appeals  and  attempted  to  per- 
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feet  the  appeal.  The  omission  to  file  an  appeal  bond  resulted 
in  the  appeal  being  dismissed  by  the  court  of  appeals,  and  this 
action  by  the  court  of  appeals  was  affirmed  by  the  Supreme 
Court. 

Thereafter,  six,  and  only  six,  out  of  the  several  hundred 
teachers,  members  of  the  Grade  Teachers'  Club,  a  very  large 
majority  of  whom  had,  as  stated,  been  active  in  urging  affilia- 
tion by  the  club  with  union  labor  organization,  failed  of  reap- 
pointment as  teachers  for  the  next  ensuing  year. 

The  superintendent  or  his  assistants  interviewed  these  six 
teachers,  respectively,  prior  to  the  final  closing  and  making  pub- 
lic of  the  full  list  of  teachers  for  the  coming  year. 

The  evidence  found  in  the  record  discloses  some  conflict  be- 
tween these  teachers  and  the  superintendent  and  his  assistants 
as  to  what  was  said  by  each  at  these  interviews.  Following  the 
interviews,  these  teachers,  assuming,  as  they  did,  that  the  door 
had  been  closed  against  them,  gave  interviews  to  a  newspaper 
in  which  the  conduct  of  the  superintendent  and  his  assistants, 
as  well  as  the  school-teaching  system  in  general,  under  their 
managemenl^was  freely  discussed  and  sharply  criticised. 

The  superintendent  claims  that  prior  to  the  time  these  teach- 
ers gave  these  interviews  to  the  newspapers,  he  had  not  finally 
determined  against  their  reappointment.  The  superintendent 
and  his  assistants  claim  these  six  teachers  were  told  at  these 
interviews  that  they  were  out  of  harmony  with  their  superiors 
in  the  management  of  the  schools,  and  that  unless  their  attitude 
in  this  respect  was  altered,  they  would  not  be  reappointed. 

These  six  teachers  at  the  same  time  wrote  six  letters,  one  each, 
all  substantially  alike  in  terms,  to  the  superintendent,  promising 
harmonious  co-operation  with  their  superiors  if  reappointed 
for  the  coming  year.  It  is  admitted  by  one  of  the  counsel  for 
Owens,  that  these  six  letters  were  prepared  under  his  instruc- 
tion and  were  all  sent  at  one  time  and  in  one  package  from  his 
oflRce  to  the  office  of  the  superintendent  of  schools,  Mr.  Fred- 
erick. It  was  stated  by  the  counsel  under  whose  direction  these 
letters  were  written  and  sent  that  they  were  so  prepared  and  sent 
to  test  the  good  faith  of  the  claim  on  the  part  of  the  superin- 
tendent that  he  was  insisting  only  upon  harmonious  co-opera- 
tion by  teachers  with  their  superiors. 
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These  six  teachers  were  claiming  and  giving  it  out  to  the 
public  through  the  newspapers  that  they  had  been,  or  were 
about  to  be,  denied  reappointment  on  the  ground  that  they  had 
been  active  in  urging  affiliation  of  the  members  of  the  teachers' 
club  with  union  labor  organizations  as  stated. 

The  claim  of  the  superintendent  was  and  is  that  these  six 
duplicate  letters,  coming  in  one  package  from  the  attorney  rep- 
resenting the  teachers,  were  no  evidence  of  good  faith  and  a 
harmonious  spirit  on  the  part  of  the  teachers,  but  were  a  mere 
subterfuge  put  forward  to  secure  reappointments. 

When  it  became  definitely  and  finally  known  that  these  six 
teachers  had  failed  of  reappointment,  Owens,  who  secured  the 
injunction,  filed  in  court  on  September  9,  1914,  a  charge  against 
superintendent  Frederick,  alleging  the  following: 

''That  the  defendent,  J.  M.  H.  Frederick,  is  guilty  of  diso- 
bedience of,  and  resistance  to,  a  lawful  order,  judgment  and 
command  of  this  court,  to-wit,  the  judgment  rendered  by  this 
court  in  this  cause  on  the  22d  day  of  June,  1914.  Said  diso- 
bedience of  and  resistance  to  said  judgment  consists  in  this,  to- 
wit:  that  on  or  about  the  21st  day  of  June,  1914,  •  •  •• 
said  defendant,  J.  M.  II.  Frederick,  *  *  *  did  refuse  to 
appoint,  reappoint  or  confirm  the  following  persons,  who,  at 
that  time  and  prior  thereto,  were  and  have  been  applicants  for 
the  position  of  teacher  in  schools  of  said  school  district,  to-wit: 
(naming  said  six  teachers) ;  that  each  of  said  teachers  had  served 
creditably  in  the  schools  of  said  school  district  for  long  periods 
of  time,  varying  from  ten  to  twenty-five  years,  and  had  been 
commended  for  their  fidelity  and  competency  not  only  by  the 
incumbents  of  the  superintendent's  office  preceding  the  defend- 
ant Frederick,  but  by  said  defendant  Frederick  himself;  that 
ho  reason  exists  or  has  been  assigned  for  the  dismissal  and  non- 
appointment  of  said  teachers,  and  this  plaintiff  avers  that  the 
sole  and  only  reason  actuating  the  said  defendant  Frederick  in 
refusing  to  reappoint  said  teachers  is  that  said  applicants  are 
affiliated  with  a  labor  organization  known  as  the  Grade  Teachers' 
Association,  or  intended  to  become  affiliated  or  to  continue  their 
affiliations  with  said  organization,  and  to  become  affiliated  with 
the  Cleveland  Federation  of  Labor,  a  labor  organization,  and 
because  thev,  and  each  of  them,  in  varying  degrees  have  partici- 
pated in  efforts  to  form  and  maintain  a  union  of  the  teachers 
of  the  schools  of  said  school  districts." 
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Thereupon,  on  September  9,  1914,  Judge  W.  B.  Neff  made  the 
following  order : 

*'It  is  therefore  ordered  that  said  defendant,  J.  M.  H.  Fred- 
erick, appear  in  this  court  on  the  14th  day  of  September,  1914, 
in  Court  Room  No.  10  thereof,  at  the  hour  of  10  o'clock  a.  m., 
to  answer  said  charge,  and  show  cause,  if  any  he  has,  why  he 
should  not  be  punished  as  for  contempt  because  of  said  viola- 
tion of  said  decree." 

The  foregoing  citation  was  duly  served  on  Mr.  Frederick, 
with  copies  of  the  charge,  on  September  10,  1914. 

On  the  same  day,  September  10,  1914,  Mr.  Frederick  duly 
filed  in  the  office  of  the  clerk  of  *the  court  of  common  pleas  an 
affidavit  alleging  that  Judge  Neff  was  biased  and  prejudiced 
against  him,  and  thereby  was  disqualified  to  sit  in  the  hearing 
of  the  charge  of  contempt. 

The  question  of  the  existence  of  the  alleged  bias  and  pre- 
judice on  the  part  of  Judge  Neff  was  later  passed  on  by  Chief 
Justice  Nichols  of  the  Supreme  Court,  who  found  that  no  bias 
or  prejudice  sufficient  to  disqualify  existed. 

Without  entering  his  appearance,  motions  to  quash  the  cita- 
tion and  to  dismiss  the  defendant,  based  on  several  grounds, 
including  want  of  jurisdiction  to  hear  the  original  action  and 
want  of  power  to  make  the  original  order  claimed  to  have  been 
violated,  w^ere  duly  made  by  Frederick  and  were  overruled  with 
exceptions  saved. 

When  counsel  for  Frederick  were  directed  by  Judge  Neff  to 
proceed  with  the  trial  before  him,  on  September  30,  1914,  and 
before  the  commencement  of  the  trial,  the  city  solicitor,  Mr.  J. 
N.  Stockwell,  one  of  the  counsel  for  the  defendant,  Frederick, 
made  the  following  statement  to  Judge  Neff: 

''Before  we  proceed  to  the  hearing  in  this  case,  I  would  like 
to  say  a  word  with  reference  to  the  situation  here.  This  case 
has  been  a  source  of  embarrassment  to  a  good  many  of  us,  and 
perhaps  to  the  court,  certainly  to  me,  and  I  feel  that  what  I 
have  to  say  is  said  under  that  embarrassment.  The  court  well 
knows  what  the  procedure  was  when  the  motion  to  cite  Mr. 
Frederick  for  contempt  was  made;  Mr.  Frederick  filing  an  affi- 
davit of  bias  and  prejudice.  That  motion  was  heard  by  Chief 
Justice  Nichols,  and  in  the  course  of  that  proceeding  certain 
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testimony  was  introduced  which  was  passed  on  by  the  court, 
and  this  court,  then,  after  Judge  i^ichois  had  said  that  he  would 
distnisH  it  because  no  evidence  had  been  introduced  of  bias  and 
prejudice,  unless  Your  Honor  felt  that  he  ought  to  remand  it; 
and  Your  Honor  then,  after  consultation,  said  that  you  felt  no 
bias  and  prejudice  in  the  case.  In  behalf  of  Mr.  Frederick,  who 
is  here,  and  is  here  under  circumstances  which  may  deprive  him 
of  his  property  and  liberty,  I  feel  it  my  duty  to  Mr.  Frederick, 
and  my  duty  as  an  olhcer  of  this  court,  to  Your  Honor,  to  say 
what  1  have  to  say,  and  that  is  that  ^Ir.  Frederick  now  feels 
here  in  this  court  that  he  will  not  be  able  to  secure  a  fair  trial 
under  all  the  circumstances.  Of  course  this  is  a  criminal  pro- 
ceeding, a  gwosi-criminal  proceeding,  and  a  proceeding  in  which 
Mr.  Frederick  may,  through  Your  Honor's  action,  be  deprived 
of  his  liberty.  It  seems  to  me  that  it  is  due  to  Mr.  Frederick, 
and  to  the  interests  of  justice  generally,  that  if  a  man  is  cited 
here,  with  the  penalties  which  may  attach  to  any  conduct  which 
has  been  his,  that  every  possible  opportunity  ought  to  be  given 
to  Mr.  Frederick  to  see  that  he  has  a  fair  trial,  not  only  to  see 
that  he  has  a  fair  trial,  but  to  satisfy  him  that  he  is  to  have  a 
fair  trial.  That  is  his  feeling.  We,  therefore,  suggest  that  under 
all  these  circumstances  Y'^our  Honor  ought  not  to  hear  this  mo- 
tion, and  I  therefore  make  application,  as  an  officer  of  this  court, 
to  send  it  to  some  other  judge.  I  feel  that  if  I  were  sitting  on 
the  bench,  and  a  person  to  be  tried  by  me  as  court  and  jury, 
to  pass  upon  the  law  and  the  facts,  that  if  such  a  feeling  existed 
on  the  part  of  the  defendant,  counsel  should  call  that  fact  to 
my  attention.  With  that  in  mind,  and  with  the  statement  that 
this  is  his  feeling  here,  we  ask  Your  Honor  to  send  this  case 
back  to  the  assignment  room,  because  this  is  a  citation  for  con- 
tempt of  the  order  of  court,  not  a  citation  for  contempt  of  this 
particular  branch  of  the  court — that  Mr.  Frederick  may  have 
an  opportunity  to  be  tried  by  a  branch  of  this  court  where  he 
feels  that  he  will  have  every  possible  opportunity.  He  does 
not  now  feel  that,  before  this  branch  of  the  court.  It  is  a  rea- 
sonable  request.  He  has  said  certain  things  in  the  presence  of 
this  court.  He  feels  that  there  is  a  bias  and  prejudice ;  and  with 
that  in  mind,  I  make  this  application.  I  know  of  no  case  in  the 
whole  history  of  the  court,  at  least  in  the  relations  which  I  have 
had  with  this  court,  where  the  suggestion  has  been  made,  if  the 
litigant  does  not  feel  that  he  wants  to  try  that  case  before  that 
particular  judge  to  whose  room  it  happens  to  be  sent — I  know 
of  no  case  where  even  a  suggestion  of  this  kind  has  not  prevailed. 
With  that  in  mind,  we  make  this  application." 
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The  court  forthwith  overruled  the  application  so  made  by 
Mr.  Stockwell. 

Thereupon  the  defendant,  Frederick,  filed  his  answer,  denying 
all  the  allegations  charging  him  with  having  violated  the  order 
of  injunction,  and  averring  that  at  all  times  since  the  issuing  of 
that  order  he  had  acted  in  full  compliance  therewith  in  every 
respect,  and  had  at  no  time  taken  any  step  towards  carrying 
into  effect  the  resolution  of  the  board  of  education,  and  that 
at  no  time  had  he  any  intention  to  in  any  way  violate  the  order 
of  the  court.  Thereupon  the  trial  before  Judge  Neff  upon  the 
charge  of  contempt  proceeded.  Many  witnesses  were  examined 
on  both  sides.  The  following  journal  entry,  made  on  October 
30,  1914,  shows  the  decision  of  the  court,  to-wit: 

**Now  comes  the  defendant,  and  the  complainants,  and  this 
cause  comes  on  to  be  heard  on  the  evidence  touching  the  defend- 
ant's alleged  disobedience  of  the  order  of  the  court  made  hereto- 
fore herein ;  and  upon  due  consideration  the  court  finds  that  said 
defendant  is  guilty  as  charged,  and  is  thereby  guilty  of  con- 
tempt. It  is  therefore  adjudged  that  said  defendant  pay  a  fine 
of  $500,  and  costs  of  this  proceeding,  and  execution  is  awarded 
therefor;  and  it  is  further  ordered  that  said  defendant  be  com- 
mitted to  the  jail  of  this  county  for  a  period  of  ten  days.  To 
which  judgment  the  said  defendant  excepts.  The  motion  for 
a  new  trial  of  this  case  is  overruled,  to  which  ruling  the  defend- 
ant excepts." 

The  record  contains  over  thirteen  hundred  typewritten  pages 
of  the  oral  testimony  taken,  and  in  addition  thereto  a  very 
large  number  of  exhibits.  This  is  a  proceeding  in  error  to  re- 
verse the  judgment  of  the  court  of  common  pleas,  and  final 
judgment  by  this  court,  discharging  the  defendant,  is  asked 
here. 

Many  errors  are  assigned  by  counsel  for  Frederick,  which 
they  insist  necessitate  not  only  a  reversal  of  this  judgment  of 
conviction  and  sentence,  but  also  final  judgment  in  his  favor 
here.  "We  think  it  unnecessary  to  state  all  the  alleged  grounds 
of  error  with  the  detail  in  which  they  are  presented  by  counsel. 
The  principal  grounds,  summarized,  are: 

That  the  trial  judge,  Honorable  W.  B.  Neff.  was  wholly  dis- 
qualified, by  reason  of  bias  and  prejudice,  to  hear  the  case ;  that 
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the  court  had  no  jurisdiction  to  hear  the  original  case  in  which 
the  order  of  injunction  was  granted;  that  the  plaintiff  in  that 
action,  Owens,  the  tax-payer,  had  no  right  to  commence  or  main- 
tain the  action;  even  conceding  the  right  of  Owens,  the  tax- 
payer, to  thus  hring  this  subject-matter  to  tlie  attention  of  the 
court  and  the  power  of  the  court  to  consider  his  petition  thus 
presented,  nevertheless  the  court  was  wholly  without  power 
to  issue  the  order  of  injunction  that  it  did  issue,  and  that  for 
this  reason  alone,  as  well  as  on  other  grounds,  the  order  was  a 
mere  nullity,  and,  being  so,  could  not  form  a  suflficient  basis 
to  sustain  a  charge  of  contempt  arising  by  reason  of  an  alleged 
violation  of  such  void  order;  that  incompetent  evidence,  pre- 
judicial to  the  accused,  was  admitted  over  objection  and  excep- 
tion ;  and  that  the  judgment  of  conviction  and  sentence  is  con- 
trary to  law  and  is  not  sustained  by  suflBcient  evidence. 

The  defeudant  in  error,  Owens,  claims  that  the  question  of 
jurisdiction  and  the  question  of  Owens'  capacity  to  bring  and 
maintain  the  action  were  necessarily  involved  in  and  were  passed 
upon  in  the  original  action,  and  that  the  judgment  of  the  trial 
court  entered  therein  can  not  now  be  attacked  qpllaterally  in 
this  contempt  proceeding. 

In  view  of  the  conclusion  we  have  reached  upon  the  other 
grounds  of  error  assigned,  we  deem  it  unnecessary  to  spend  any 
time  discussing  this  question  of  jurisdiction  and  capacity  to 
sue.  "We  go  directly  to  the  controlling  legal  question  in  this 
case,  to-wit:  Had  the  court  the  power  to  make  the  order  that 
it  did  make?  Manifestly,  if  the  court  was  without  power  to 
make  the  order,  then  the  order  was  utterly  void,  and,  being 
void  it  affords  no  ground  upon  which  to  base  a  prosecution 
for  contempt  arising  by  reason  of  an  alleged  violation  of  the 
order.  In  any  case  involving  the  liberty  of  an  individual,  the 
fact  that  the  judgment,  by  virtue  of  which  he  is  denied  his 
liberty,  is  void  will,  when  shown,  constitute  a  good  defense  in 
his  behalf,  even  though  the  judgment  be  one  which  can  not  be 
reversed  by  proceedings  in  error.  It  is  quite  immaterial 
whether  the  judgment  be  void  for  want  of  jurisdiction  to  hear 
the  case,  or  because  of  want  of  power  to  enter  the  judgment. 
The  fact  that  it  is  void,  for  any  reason,  and  not  merely  voidable, 
is  sufficient. 
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In  the  case  of  Siebold,  Ex  parte,  100  U.  S.  (25  L.  Ed.,  717), 
this  language  appears  in  the  opinion  of  Mr.  Justice  Bradley  on 
pages  376  and  377 : 

* '  The  validity  of  the  judgment  is  assailed  on  the  ground  that 
the  acts  of  Congress  under  which  the  indictments  were  found  are 
unconstitutional.  If  this  position  is  well  taken,  it  affects  the 
foundation  of  the  whole  proceedings.  An  unconstitutional  law 
is  void,  and  is  as  no  law.  An  offense  created  by  it  is  no  crime. 
A  conviction  under  it  is  not  merely  erroneous,  but  is  illegal  and 
void,  and  can  not  be  a  legal  cause  of  imprisonment.  It  is  true, 
if  no  writ  of  error  lies,  the  judgment  may  be  final,  in  the  sense 
that  there  may  be  no  means  of  reversing  it;  but  personal  liberty 
is  of  so  great  moment  in  the  eye  of  the  law  that  the  judgment 
of  an  inferior  court  affecting  it  is  not  deemed  so  conclusive  but 
that,  as  we  have  seen,  the  question  of  the  court's  authority  to 
try  and  imprison  the  party  may  be  reviewed  on  habeas  corpus 
by  a  superior  court  or  judge  haviag  authority  to  award  the  writ. 
We  are  satisfied  that  the  present  is  one  of  the  cases  in  which 
this  court  is  authorized  to  take  such  jurisdiction.  We  think  so 
because,  if  the  laws  are  unex)nstitutional  and  void,  the  circuit 
court  acquired  no  jurisdiction  of  the  causes.  Its  authority  to 
indict  and  try  the  petitioners  arose  solely  upon  these  laws.'' 

Many  other  decisions  of  the  Supreme  Court  of  the  United 
States  sustain  the  same  proposition. 

By  the  law  of  Ohio  it  was  the  duty  of  Frederick,  the  super- 
intendent of  schools,  to  appoint  the  teachers  subject  to  approval 
by  the  board  of  education.  The  law  proscribes  the  qualifications 
of  teachers  and  provides  that  teachers  already  in  the  schools 
shall  be  given  preference  in  the  matter  of  appointment  as  against 
persons  who  have  not  been  appointed  to  teach.  Aside  from 
these  conditions  ipfiposed,  the  statute  makes  no  attempt  to  con- 
trol or  regulate  the  discretion  of  the  superintendent  and  of 
the  board  of  education  in  the  selection  of  teachers  the  whole  sub- 
ject being  committed  to  their  sound  discretion. 

We  have  nothing  to  do  in  this  case  with  the  question  of  the 
dismissal  of  teachers  during  the  term  of  their  employment,  as 
none  were  dismissed.  Neither  the  superintendent  nor  any  of 
his  assistants  nor  any  of  the  teachers  have  any  vested  right  in 
the  position  that  they  hold.  The  right  to  longer  occupy  these 
positions  terminates  at  the  end  of  the  period  for  which  the  ap- 
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pointment  has  been  made,  and  thereafter  the  right  to  continae 
therein  depends  upon  the  judgment  of  the  superintendent  and 
the  board  in  so  far  as  assistants  and  teachers  are  concerned, 
and  of  the  board  alone  in  so  far  as  the  superintendent  is  con- 
cerned. It  was  necessary  that  this  power  of  selection,  appoint- 
ment and  reappointment,  should  be  vested  somewhere,  and  the 
Legislature  saw  fit  to  vest  it  in  the  superintendent  and  in  the 
board  of  education.  The  statutes  will  be  searched  in  vain 
to  find  any  provision  to  the  effect  that  the  superintendent  and 
the  board  may  only  make  selections  and  appointments  when  they 
are  able  to  give  reasons  therefor  that  are  satisfactory  to  the 
courts;  and  the  record  in  this  case  will  be  searched  in  vain  for 
evidence  tending  to  show  that  any  teacher  has  been  appointed 
who  was  not  qualified  to  fill  the  position  to  which  she  was  ap- 
pointed. It  might  well  be  contended  that  the  superintendent 
and  the  board  of  education  were  abusing  the  discretion  reposed 
in  them  by  the  Legislature  in  the  selection  of  teachers  if  it 
were  shown  to  be  true  that  they  had  intentionally  and  wilfully 
selected  incompetent  teachers  when  competent  teachers  were 
available.  No  such  question  is  presented  here.  The  question 
here  is,  there  being  no  showing  that  any  teacher  appointed  is 
incompetent  to  perform  the  duties  of  the  position,  can  the  super- 
intendent and  the  board  of  education  be  held  to  have  abused 
their  discretion  in  making  selections,  because  they  selected  the 
ones  they  did  instead  of  others  who  might  have  been  chosen  ?  It 
being  true  that  neither  the  superintendent  nor  the  board  is 
required  by  law  to  state  the  reasons  to  any  one  for  the  selections 
made,  can  the  court  enumerate  certain  reasons  as  insufficient  and 
then  command  the  superintendent  and  the  board  of  education 
not  to  omit  to  appoint  for  those  stated  reasons,  and  then  punish 
them  for  contempt  if  they  do  so  ? 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Cop- 
page  V.  Kansas,  236  U.  S.,  1,  announced  again,  on  January  25, 
1915,  the  doctrine  that  any  law  which  abridges  the  freedom  of 
contract  is  in  violation  of  the  Constitution  of  the  LTnited  States. 
Since  that  decision,  the  Supreme  Court  of  Ohio,  in  the  case  of 
Jackson  v.  Berger,  92  0.  S.,  — ,  decided  May  4,  1915,'  has  held 
that  Section  12943,  General  Code,  which  reads — 

"Whoever  bein^  a  member  of  a  firm,  or  agent,  officer  or  em- 
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ployee,  of  a  company,  corporation  or  person,  prevents  employees 
from  forming,  joining  or  belonging  to  a  lawful  labor  organiza- 
tion or  coerces  or  attempts  to  coerce  employees  by  discharging 
or  threatening  to  discharge  them  from  their  employ,  or  the  em- 
ploy of  a  firm,  company  or  corporation,  because  of  their  con- 
nection with  such  labor  organization,  shall  be  fined  not  more 
than  one  hundred  dollars,  or  imprisoned  not  more  than  six 
months,  or  both," 

— is  unconstitutional  and  void.  In  the  ease  mentioned,  decided 
by  the  Supreme  Court  of  the  United  States,  that  court  was 
considering  the  validity  of  a  Kansas  statute  substantially  the 
same  as  the  section  of  the  General  Code  above  quoted.  A  large 
number  of  decisions  were  reviewed  by  the  United  States  Su- 
preme Court  in  the-  case  cited,  and  the  law  pertaining  to  legisla- 
tion of  this  character  is  there  very  clearly  and  definitely  stated, 
and,  as  I  have  said,  that  decision  has  been  followed  by  the  Su- 
preme Court  of  Ohio  in  the  case  mentioned. 

We  heartily  concur  in  these  decisions,  and  we  will  not  attempt 
any  restatement  here  of  the  principles  so  clearly  and  compre- 
hensively announced  by  the  Supreme  Court  of  the  United  States 
and  followed  by  our  own  Supreme  Court.  These  two  decisions 
state  the  law  as  applied  to  the  rights  of  an  employer  to  be  pre- 
cisely the  same  as  it  has  long  been  understood  to  be  with  respect 
to  employees,  that  is  to  say,  that  neither  may  compel  the  other 
to  continue  the  relation  of  employer  and  employee  beyond  the 
term  of  service  agreed  upon,  nor  can  either  compel  the  other 
to  enter  into  any  new  contract  for  service  except  by  mutual  con- 
sent of  the  parties.  The  law  thus  stated  as  applicable  to  indi- 
viduals, partnerships,  corporations  and  other  associations  of 
individuals  handling  their  own  money,  should  surely  apply  with 
equal  force  to  public  officials  who  are  not  spending  their  own 
money,  but  who  are  trustees  of  a  public  fund  raised  by  taxation, 
and  whose  duty  it  is  to  make  these  expenditures  according  to 
their  best  judgment  for  the  common  benefit  of  all.  Individuals 
may  be  very  liberal,  if  they  so  elect,  with  their  own  money.  Pub- 
lic servants  may  not  have  the  funds  in  hand  with  which  to  do 
as  they  would  like  in  the  matter  of  increasing  the  salaries  of 
persons  employed  by  them.  They  act,  as  is  well  known,  under 
many  limitations,  including  often  an  insufficient  tax  levy. 
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It  is  difficult  to  conceive  of  anything  that  would  be  more  cer- 
tainly productive  in  practical  application  than  the  proposition 
that  the  courts  may  state  to  public  officers  the  various  grounds 
upon  which  they  shall  not  determine  agaipst  appointing  an  ap- 
plicant for  a  position  under  the  control  of  such  officers.  This 
doctrine  extended  to  its  logical  result  necessarily  takes  from  the 
public  officer  very  much  of  the  authority  given  him  by  law  to 
make  the  selection  in  question,  and  to  that  extent,  and  without 
the  slightest  warrant  of  law,  passes  this  power  over  to  the  courts. 
We  are  very  clearly  of  the  opinion  that  nothing  exists  in  the 
statutes  giving  the  courts  any  such  power.  We  think  it  would  be 
quite  as  justifiable  for  the  courts  to  undertake  to  regulate  all 
political  appointments  in  the  state  by  prescribing  that  different 
political  affiliations  should  not  furnish  sufficient  ground  for 
denying  appointments,  and  then  proceed  to  punish  the  public 
officer  who  violated  the  order  by  denying  appointment  on  politi- 
cal grounds. 

The  members  of  the  board  of  education  are  elected  by  the 
people.  If  the  people  make  mistakes  in  their  selection  of  men  to 
fill  these  important  positions,  the  ballot  box,  and  not  the  courts, 
is  the  place  to  correct  these  errors. 

We  hold  that  the  trial  judge  in  this  case  was  wholly  without 
power  to  issue  the  order  of  injunction  which  he  did  issue  against 
the  board  of  education  and  the  superintendent.  Having  reached 
this  conclusion,  it  follows  of  necessity  that  the  judgment  must 
not  only  be  reversed,  but  final  judgment  entered  here  discharg- 
ing the  defendant,  and  we  might  stop  here  in  our  consideration 
of  this  case.  However,  certain  other  matters  of  importance  have 
been  argued  by  counsel,  and  we  will  consider  some  of  them. 

We  have  examined,  with  great  care,  the  evidence  submitted 
in  this  case.  It  would  serve  no  useful  purpose  to  attempt  a  dis- 
cussion, in  detail,  of  the  thirteen  pages  of  testimony  and  the 
very  large  number  of  exhibits,  nor  would  it  be  practicable 
within  the  reasonable  limits  of  an  opinion.  Therefore,  I  will 
state  only  the  conclusions  that  we  have  reached  with  respect 
to  the  evidence.  It  is  this:  That  the  evidence  faUs  very  far 
short  of  being  sufficient  to  justify  the  judgment  of  conviction 
and  sentence  in  this  case.  We  hold  the  judgment  is  contrary  to 
law  and  contrary  to  the  evidence. 
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I  now  go  to  a  question  presented  in  this  case  that  is  by  no 
means  free  from  doubt  so  far  as  the  provisions  of  the  statutes 
are  concerned,  and  concerning  which  counsel  for  plaintiff  in 
error  remarked,  in  presenting  it,  that  they  were  not  very  partic- 
ular which  way  it  was  decided,  but  only  that  it  be  decided,  to 
the  end  that  they  might  not  be  met  with  the  claim  in  the. Su- 
preme Court  that  it  had  not  been  presented  to  this  court  and 
consequently  could  not  be  reviewed  there.  I  refer  to  the  ques- 
tion of  claimed  bias  and  prejudice  on  the  part  of  the  trial  judge. 
The  affidavit  of  the  defendant,  Frederick,  charging  the  exist- 
ence of  bias  and  prejudice,  was  filed  ^n  due  time  and  was  definite 
and  positive  in  its  statements.  This  affidavit  was  called  to  the 
attention  of  the  Chief  Justice  of  the  Supreme  Court,  who  heard 
the  evidence  presented  by  the  affidavit  and  reached  a  conclusion 
adverse  to  Mi*.  Frederick,  and  consequently  the  trial  proceeded 
before  Judge  Neff.  A  majority  of  this  court  are  of  the  opinion 
that  the  filing  of  this  affidavit  disqualified  the  trial  judge,  under 
1687,  General  Code,  as  amended  103  0.  L.,  417,  notwithstanding 
the  other  provisions  in  the  code  with  respect  to'  the  Chief  Justice 
of  the  Supreme  Court  hearing  and  deciding  the  question  of 
the  existence  of  prejudice  when  charged  against  a  judge  of  the 
court  of  appeals.  One  member  of  this  court  is  of  opinion  that 
the  provisions  of  Section  1687,  General  Code,  amended  as 
stated,  only  apply  when  there  is  in  fact  an  interest,  bias  or 
prejudice,  and  that  the  section  requires  a  hearing  before  the 
Chief  Justice  of  the  Supreme  Court  to  determine  the  fact,  in 
accord  with  the  provisions  of  Article  IV,  Section  3  of  the  Con- 
stitution. 

It  will  be  noted  that  Section  1527,  General  Code,  found  in 
the  same  amendatory  act,  103  0.  L.,  413,  makes  provision,  with 
respect  to  the  disposition  of  similar  affidavits  filed  against 
judges  of  the  court  of  appeals,  markedly  different  fronj  the 
provisions  of  Section  1G87,  General  Code. 

It  has  long  been  the  contention  of  a  very  large  majority  of  the 
practicing  lawyers  in  the  state  that  when  an  affidavit  is  filed 
charging  the  trial  judge  with  bias  and  prejudice,  that  affidavit 
thus  filed  should  operate  to  disqualify  that  judge.  We  think  a 
grreat  majority  of  the  practicing  lawyers  have  felt  the  embar- 
rassment and  the  impracticability  of  trying  to  prove  that  bias 


596  COURT  OP  APPEALS. 


Frederick  v.  Owens.  [VoL25(N.S.) 


and  prejudice  exist  in  the  mind  of  a  trial  judge.  The  conviction 
in  the  mind  of  the  lawyer  or  the  litigant  that  it  does  so  exist 
arises  out  of  a  multitude  of  minute  circumstances  not  easy  to 
bring  to  the  attention  of  any  tribunal  trying  the  question.  It  is 
very  easy  to  prove  relationship  or  interest,  or  to  disprove  these 
charges  is  averred  in  an  affidavit.  Not  so  with  the  question  of 
bias  and  prejudice.  This  court  would  have  preferred  that  this 
question  might  first  have  been  settled  by  the  Supreme  Court, 
and  we  appreciate  keenly  the  delicacy  of  any  decision  upon  it 
by  this  court  in  this  action.  However,  we  are  asked  to  rule 
upon  the  question,  and  we  tliink  we  should  rule  upon  it,  and, 
pending  further  light  from  the  Supreme  Court  directly  on  the 
subject,  we  hold  that,  under  Section  1687,  on  the  filing  of  this 
affidavit  the  trial  judge  was  without  power  to  hear  the  case. 
We  have  not  before  us  the  evidence  that  was  submitted  to  the 
Chief  Justice  on  this  question,  and  the  Chief  Justice  did  not 
then  have  for  consideration  the  evidence  in  the  contempt  case  or 
the  opinion  of  the  trial  judge  finding  the  defendant  guilty  and 
imposing  sentence.  After  a  thorough  review  of  this  case  we 
are  firmly  of  the  opinion  that  if  the  Chief  Justice  had  been  able 
to  look  into  the  mind  of  the  trial  judge  and  see  there  what  is 
disclosed  to  us  by  the  evidence  in  this  case  and  the  opinion  of 
Judge  Neflf,  the  Chief  Justice  would  very  promptly  have  ren- 
dered a  decision  the  very  opposite  of  what  he  did  render  on  the 
question  of  the  existence  of  bias  and  prejudice.  We  heartily 
commend  to  the  Chief  Justice,  if  this  case  shall  reach  the  Su- 
preme Court,  an  examination  of  the  evidence  and  the  opinion 
of  the  trial  judge,  on  this  question  of  prejudice,  and  in  this 
connection  we  call  special  attention  to  the  statement  of  the  city 
solicitor,  Mr.  Stockwell,  made  to  Judge  Neff  at  the  commence- 
ment of  the  trial.  Every  member  of  this  court  served  for  a 
number  of  years  on  the  court  of  common  pleas.  None  of  us 
recall  any  case  in  which  a  trial  judge  insisted  upon  hearing  a 
case  under  circumstances  like  these  attending  the  trial  of  this 
case.  It  is  self-evident,  and  not  contended  by  counsel  to  the 
contrary,  that  there  were  many  other  common  pleas  judges  in 
the  city  of  Cleveland  any  one  of  whom  would  have  been  entirely 
satisfactory  to  both  parties.  The  defendant  was  not  addng 
that  the  case  should  be  heard  by  some  particular  judge;  he  only 


COURT  OP  APPEALS.  697 


1916.]  Cuyahoga  County. 


asked  that  he  be  not  judged  by  that  particular  judge.  It  is 
almost  as  important,  and  particularly  so  in  a  case  where  indi- 
vidual liberty  is  involved,  that  a  litigant  shall  believe  that  he 
will  have  a  fair  trial,  as  it  is  that  he  have  a  fair  trial.  It  is 
neither  becoming  nor  in  furtherance  of  the  ends  of  justice  that 
a  trial  judge  insist  that  he  and  nobody  else  shall  try  a  given 
case,  notwithstanding  the  fact  that  many  other  equally  compe- 
tent judges  are  available  and  notwitlistanding  the  fact  that  he 
is  thoroughly  convinced,  as  he  must  have  been  in  this  case,  that 
both  the  defendant  and  his  counsel  honestly  believed  the  trial 
judge  to  be  biased  and  prejudiced.  It  is  not  uncommon  for  re- 
viewing courts  to  reverse  judgments,  even  in  civil  actions,  on 
account  of  the  misconduct  of  juries.  It  is  somewhat  rare  to 
find  the  claim  honestly  made  by  reputable  counsel  that  a  judg- 
ment should  be  reversed  on  account  of  the  intentional  miscon- 
duct of  a  court. 

We  are  unanimously  of  the  opinion  that  the  evidence  of  an 
existing  bias  and  prejudice  against  the  defendant,  Frederick, 
upon  the  part  of  the  trial  judge  in  this  case,  is  so  manifest  from 
the  evidence  and  the  opinion  that  the  judgment  ought  to  be  set 
aside,  as  contrary  to  law,  on  that  ground  alone,  if  no  other 
existed. 

The  freedom  of  contract  guaranteed  by  the  Constitution  to 
all  men,  and  the  free  exercise  of  the  discretion  reposed  in  the 
board  of  education  and  the  superintendent  of  the  public  schools, 
by  the  statutes  of  Ohio,  are  not  to  be  abridged  or  destroyed  by  a 
judicial  injunction. 

We  have  not  here  for  consideration  and  determination  the 
question  of  whether  it  was  wise  or  unwise  for  the  teacher's  club 
of  Cleveland  to  affiliate  with  union  labor  organizations,  and 
we  have  no  opinion  to  express  upon  that  subject.  That  they 
had  a  perfect  right  to  affiliate  with  these  organizations  and  the 
organizations  with  them,  if  they  saw  fit,  everybody  must  concede. 
That  right  is  guaranteed  to  both  by  the  Constitution.  Neither 
are  we  concerned  with  the  question  whether  the  resolution 
passed  by  the  board  of  education  was  wise  or  unwise,  and  we 
have  no  opinion  to  express  concerning  that.  If  the  board  hon- 
estly believed  that  the  contemplated  affiliation  would  for  any 
reason  be  detrimental  to  the  schools,  it  had  a  legal  right  to  di«- 
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courage  the  completing  of  ihia  affiliation  by  the  teachers.  The 
resolution  of  the  board  coerced  nobody,  not  even  the  board  of 
education  itself.  It  could  have  been  rescinded  at  any  time  by 
the  board  when  it  saw  fit  to  do  so. 

Whether  the  best  and  most  modern  methods  of  teaching  are 
employed  in  the  schools  of  Cleveland;  whether,  as  claimed  by 
some  teachers,  the  schools  are  over-supervised  by  too  many 
assistant  superintendents  and  special  teachers;  whether  the 
superintendent  is  a  suitable  man  for  the  position  which  he  holds; 
whether  the  grade  teachers  are  in  fact  underpaid,  as  they  claim,, 
for  the  work  they  perform,  and  whether  the  board  of  education 
could  pay  higher  salaries  to  teachers  out  of  the  funds  at  their 
disposal  for  this  purpose,  are  all  important  questions  for  the 
consideration  of  the  board  of  education  of  Cleveland,  but  they 
are  not  questions  to  be  decided  by  this  court,  and  we  express 
no  opinion  upon  any  of  these  matters. 

The  question  as  to  whether  a  refusal  alone  to  appoint  an  ap- 
plicant to  a  position,  or  the  discharge  alone  of  one  in  a  position, 
could  never  be  held  to  be  coercion  and  therefore  unlawful, 
where  the  term  of  service  was  at  will  or  had  terminated  by  lapse 
of  time,  was  directly  decided  in  the  case  of  State  v.  Bateman 
(10  Dec,  68;  7  N.  P.,  487)  in  a  very  able  opinion  rendered  by 
Judge  Isaac  P.  Pugsley,  then  sitting  as  a  common  pleas  judge 
of  Lucas  county.  Able  counsel  appeared  in  that  case  on  both 
side,  and  after  the  fullest  investigation  of  authorities,  Judge 
Pugsley  wrote  an  opinion  in  the  case  so  thoroughly  satisfactory 
to  counsel  that  the  case  was  prosecuted  no  further.  It  was 
there  decided  that  the  exercise  of  a  legal  right,  to-wit,  the  right 
to  terminate  an  employment  when  the  employment  was  at  will, 
or  at  the  close  of  the  term  of  employment  when  a  fixed  term 
was  agreed  upon,  would  not  support  the  claim  that  the  exercise 
of  this  legal  right  amounted  to  an  unlawful  coercion  of  the  em- 
ployee whose  term  of  service  was  thus  terminated.  The  Su- 
preme Court  of  the  United  States  in  the  case  mentioned  cite 
this  decision  of  Judge  Pugsley  with  approval. 

For  the  reasons  stated,  the  judgment  of  the  court  of  common 
pleas  will  be  reversed,  and  final  judgment  will  be  entered  here 
discharging  the  defendant,  Frederick. 

Richards  and  Chittenden,  JJ.,  concur. 
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REGULATIONS  AS  TO  WHAT  SHALL  CONSTITUTE  A  DAVS 

LABOIL  ON  PUBUC  WORKS. 

Court  of  Appeals  for  Cuyahoga  County. 

Otto  Stangb  v.  City  of  Cleveland. 

Decided,  November  16,  191)5. 

Municipal  Corporations — Validity  of  an  Ordinance  hy  a  Charter  City — 
Limiting  a  Day's  Labor  on  Public  Work— Does  Not  Impair  Cot^ 
tracts,  or  Conflict  toith  the  Btate  Statute  on  the  Bame  Bubject, 

A  contract  entered  into  by  the  charter  city  of  Cleveland  is  subject  to 
the  provisions  of  an  ordinance,  subsequently  adopted,  limiting 
a  day's  labor  on  all  public  work  to  eight  hours;  and  neither  the 
defense  of  impairment  of  the  obligation  of  contracts,  or  that  the 
ordinance  is  in  conflict  with  the  state  statute  on  the  same  subject* 
is  available  to  a  contractor  prosecuted  for  violation  of  said  ordi- 
nance. 

Squire,  Sanders  &  Dempsey,  for  plaintiff  in  error. 
John  N.  Stockwell,  City  Solicitor,  and  Arthur  F.  Young,  As- 
aistant  City  Solicitor,  contra. 

Meals,  J. 

The  plaintiff  in  error  v^as  convicted  in  the  municipal  court  of 
violating  an  ordinance  of  the  city  of  Cleveland  providing  for  an 
eight  hour  day  on  public  work.  The  judgment  of  the  municipal 
court  was  affirmed  by  the  court  of  common  pleas.  Error  is  prose- 
cuted to  the  latter  judgment. 

The  affidavit  filed  in  the  municipal  court  against  the  plaintiff 
in  error  charges  the  latter  as  follows :  That  on  December  1, 1914, 
Otto  Stange  then  and  there  being  the  superintendent  and  person 
in  charge  and  control  of  a  certain  plant  known  and  designated  as 
"Casey  &  Company,*'  at  which  said  plant  work  of  a  public  na- 
ture was  then  being  conducted,  to-wit,  work  on  the  installation 
of  a  water  filtration  plant  for  the  city  of  Cleveland,  a  municipal 
corporation,  unlawfully  did  then  and  there  permit  the  workmen 
in  his  employ  and  under  his  control  at  said  place  as  aforesaid  to 
labor  more  than  eight  hours  per  day;  that  said  labor  bo  per* 
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formed  as  aforesaid  not  being  then  necessary  as  an  extraordi- 
nary emergency  and  said  laborers  so  mentioned  as  aforesaid  not 
then  and  there  being  policemen  or  firemen. 

To  this  affidavit  a  demurrer  was  interposed  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  an  o&nse  against  the 
laws  of  the  state  of  Ohio,  which  demurrer  was  overruled. 

The  principal  question  presented  to  us  relates  to  the  action 
of  the  court  in  overruling  the  defendant's  demurrer.  Other 
(|uestionfi  are  made  by  the  record,  but  they  are  of  secondary 
importance. 

It  is  contended  by  the  plaintiff  in  error  that  the  ordinance  for 
the  violation  of  which  he  was  convicted,  is  void. 

Section  37,  Article  II  of  the  Constitution  of  Ohio,  as  amended 
in  1912,  provides: 

**  Except  in  cases  of  extraordinary  emergencies,  not  to  exceed 
eight  hours  shall  constitute  a  day's  work,  and  not  to  exceed 
forty-eight  hours  a  week's  work,  for  workmen  engaged  on  any 
public  work  carried  on  or  aided  by  the  state,  or  any  political 
subdivision  thereof,  whether  done  by  contract,  or  otherwise." 

It  will  be  observed  that  no  penalty  is  provided  for  the  viola- 
tion of  this  section.  Therefore,  to  enforce  its  mandate,  an  act 
was  passed  by  the  General  Assembly  on  April  13,  1913,  en- 
titled, **An  act  to  provide  for  an  eight-hour  day  on  public  work 
in  the  state,  or  any  political  subdivision  thereof,  or  by  con- 
tractors or  subcontractors  on  behalf  of  the  state  or  any  political 
subdivision  thereof,  and  penalties  for  violation  of  same."  This 
act  provides  as  follows: 

'*  Section  1.  Except  in  cases  of  extraordinary  emergency, 
not  to  exceed  eight  hours  shall  constitute  a  day's  work  and  not 
to  exceed  forty-eight  hours  a  week's  work,  for  workmen  engaged 
on  any  public  work  carried  on  or  aided  by  the  state,  or  any 
political  subdivision  thereof,  whether  done  by  contract  or  other- 
wise; and  it  shall  be  unlawful  for  any  person,  corporation  or 
association,  whose  duty  it  shall  be  to  employ  or  to  direct  and 
control  the  services  of  such  workmen  to  require  or  permit  any 
of  them  to  labor  more  than  eight  hours  in  any  calendar  day  or 
more  than  forty-eight  hours  in  any  week,  except  in  cases  of 
extraordinary  emergency.  This  section  shall  not  be  construed 
to  include  policemen  or  firemen. 
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*' Section  2.  Any  person  who  shall  violate  any  of  the  provi- 
sions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  be  fined  not  to  exceed  five  hundred  dollars  or 
be  imprisoned  not  more  than  six  months  or  both; 

'*  Section  3.  This  act  shall  be  in  force  and  applicable  to  all 
contracts  let  on  and  after  July  1,  1915." 

Section  3,  Article  XVIII  of  the  Constitution,  as  amended  in 
1912,  provides : 

''Municipalities  shall  have  authority  to  exercise  all  powers 
of  local  self-government  and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar  regulations 
as  are  not  in  conflict  with  general  laws." 

Section  7,  Article  XVIII  of  the  Constitution  reads  as  follows: 

^'Any  municipality  may  frame,  adopt  or  amend  a  charter 
for  its  government,  and  may,  subject  to  the  provisions  of  Sec- 
tion 3  of  this  article,  exercise  thereunder  all  powers  of  local 
self-government. ' ' 

The  court  will  take  judicial  notice  that  on  July  1,  1913,  in 
pursuance  of  the  authority  given  by  the  latter  section,  the  city 
of  Cleveland,  by  a  vote  of  its  people,  adopted  a  charter  for  its 
government.    Section  196  of  this  charter  provides  as  follows: 

''Hours  of  Labor.  Except  in  case  of  extraordinary  emer- 
gency, not  to  exceed  eight  hours  shall  constitute  a  day's  work, 
and  not  to  exceed  forty-eight  hours  a  week's  work  for  work- 
men engaged  in  any  public  work  carried  on  or  aided  by  the 
municipality,  whether  done  by  contract  or  otherwise.  The  coun- 
cil shall  by  ordinance  provide  for  enforcement  of  the  provisions 
of  this  section." 

As  in  the  case  of  the  constitutional  provision  on  the  same 
subject,  no  penalty  is  provided  in  the  charter  for  the  violation 
of  this  section.  Therefore,  to  enforce  compliance  with  Section 
196  of  the  charter,  the  city  of  Cleveland,  on  October  13,  1914, 
passed  the  following  ordinance: 

"Section  1.  Be  it  ordained  by  the  council  of  the  city  of 
Cleveland,  state  of  Ohio:  That  except  in  cases  of  extraordi- 
nary emergency  not  to  exceed  eight  hours  shall  constitute,  a 
day's  work  and  not  to  exceed  forty-eight  hours  a  week's  work, 
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for  workmen  engaged  on  any  public  work  carried  on  or  aided 
by  the  city  of  Cleveland,  whether  done  by  contract  or  other- 
wise, and  it  shall  be  unlawful  for  any  person,  corporation,  or 
association  who  shall  employ  or  direct  and  control  the  services 
of  such  workmen  to  require  or  permit  any  of  them  to  labor 
more  than  eight  hours  in  any  calendar  day  or  more  than  forty- 
eight  hours  in  any  week  except  in  cases  of  extraordinary  emer- 
gency. 

''Section  2.  Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  ordinance  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction,  be  fined  in  any  sum  not  to  exceed  $500,  or  be 
imprisoned  not  more  than  six  months,  or  both. 

''Section  3.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  the  earliest  period  allowed  bylaw." 

The  plaintiff  in  error  was  convicted  of  violating  this  ordi- 
nance. 

Counsel  for  the  plaintiff  in  error  contend  that  the  ordinance 
is  in  conflict  with  the  general  law  and  therefore  void. 

Section  3,  Article  XVIII  of  the  Constitution,  as  amended  in 

1912,  is  a  grant  of  powers  from  the  people  of  the  stat«  to  the 
municipalities  of  the  st^te.  Fitzgerald  v.  Cleveland,  88  Ohio  St., 
338  J  State  v.  Lynch,  88  Ohio  St.,  71 ;  State  v.  Edwards,  90  Ohio 
St.,  305. 

Until  the  adoption  of  this  amendment  the  municipalities  of 
the  state,  "in  their  public  capacity,  possessed  such  powers  and 
such  only  as  (were)  expressly  granted  by  statute  and  such  as 
(were)  implied  as  essential  to  carry  into  effect  those  which 
(were)  expressly  granted."  Ravenna  v.  Pennsylvania  Co.,  45 
Ohio  St.,  118. 

By  the  adoption  of  this  amendment  municipalities  were  em- 
powered "to  adopt  and  enforce  within  their  limits  such  local 
police,  sanitary  and  other  similar  regulations  as  are  not  in 
conflict  with  general  laws."  That  the  ordinance  under  consid- 
eration is  an  exercise  of  local  police  power  seems  plain.  Is  it 
in  conflict  with  the  act  of  the  General  Assembly  of  April  28, 

1913,  entitled  "An  act  to  provide  an  eight-hour  day  on  public 
work!"  While  the  operation  of  this  act  was  suspended  until 
July  1,  1915,  we  shall  assume  for  the  purposes  of  this  case  that 
it  embodied  the  law  and  the  policy  of  the  state  on  the  subject  to 
which  it  related  from  and  after  its  passage. 
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By  its  terms  the  act  of  the  General  Assembly  was  applicable 
to  contracts  only  which  were  *'let  on  and  after  July  1,  1916." 

The  provisions  of  the  ordinance  of  the  city  were  substan- 
tially similar  to  thoae  of  the  state  enactment,  except  that  they 
became  applicable  to  ''all  workmen  engaged  on  any  public 
work"  from  and  after  November  22,  1914.  Thus  the  state  de- 
nounced and  penalized  the  act  of  employing  workmen  on  pub- 
lic work  for  a  longer  period  than  eight  hours  in  any  one  day  or 
i'orty-eight  hours  in  any  one  week,  after  July  1,  1915,  while 
the  city  provided  a  penalty  for  the  commission  of  a  similar  act 
prior  to  July  1,  1915. 

But  it  is  claimed  that  inasmuch  as  the  statute  was  in  effect 
from  and  after  April  28,  1913,  and  that  the  policy  of  the  state 
was  declared  therein,  the  ordinance  penalizing  such  act  com- 
mitted prior  to  July  1,  1915,  was  in  conflict  with  the  general 
law  and  void. 

The  fallacy  of  this  argument  seems  apparent.  The  case  is 
not  similar,  as  argued  by  counsel,  to  one  wherein  the  Congress 
of  the  United  States,  in  the  exercise  of  its  exclusive  power  to 
legislate  upon  a  subject,  ''manifests  its  purpose  to  call  that 
power  into  effect  and  at  once  remove  that  subject  from  the 
sphere  of  state  action."  Here  the  power  of  the  state  is  not  ex- 
clusive. It  is  concurrent;  the  municipality  being  granted  like 
power  by  the  Constitution  "to  adopt  and  enforce  within  its 
limits  local  police,  sanitary  and  other  similar  regulations,"  sub- 
ject only  to  the  limitation  that  such  regulations  shall  not  be  in 
conflict  with  state  law. 

Municipal  police  regulations,  therefore,  are  valid  unless  in- 
consistent with  state  law;  for  it  is  only  when  they  come  in 
conflict  with  each  other  that  the  ordinance  must  yield  to  the 
paramount  law.  "Indeed,"  said  Judge  Cooley  in  his  work  on 
Constitutional  Limitations,  page  279,  "an  act  may  be  a  penal 
offense  under  the  laws  of  the  state  and  further  penalties,  under 
proper  legislative  authority,  be  imposed  for  its  commission  by 
municipal  by-laws,  and  the  enforcement  of  one  would  not  pre- 
clude the  enforcement  of  the  other." 

An  ordinance  or  municipal  by-law  and  a  state  law  are  not 
necessarily  in  conflict  merely  because  they  relate  to  the  same 
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subject.  If  they  are  consistent  both  may  stand  and  the  penal- 
lies  imposed  by  both  may  be  enforced.  This  seems  to  be  the 
uniform  holding. 

In  Rogers  v.  Jones,  1  Wend.  (N.  Y.),  237,  261,  the  court  said: 

''But  it  is  said  that  the  by-law  of  a  town  or  corporation 
is  void  if  the  Legislature  has  regulated  the  subject  by  law.  If 
the  Legislature  has  passed  a  law  regiilating  as  to  certain  things 
in  a  city,  I  apprehend  the  corporation  is  not  thereby  restricted 
from  making  further  regulations. 


J9 


Perhaps  it  is  not  necessary  to  multiply  cases  on  this  sub- 
ject, but  a  reference  to  two  or  three  will  probably  not  be  amiss. 

In  the  case  of  Hong  Shen,  Ex  parte,  98  Gal.,  681,  the  statute 
of  the  state  of  California  provided  that  no  opium  should  be 
sold  until  the  seller  had  labelled  the  opium  ** poison*'  and  had 
ascertained  that  the  person  purchasing  knew  its  poisonous  char- 
acter and  that  it  was  to  be  used  for  a  legitimate  purpose.  The 
city  ordinance  absolutely  prohibited  the  sale  except  upon  the 
prescription  of  a  physician,  yet  the  court  held  there  was  no 
conflict  in  the  two  regulations.  In  the  opinion  in  the  case  the 
court  said : 

'*  While  the  regulation  is  diflferent  from  that  of  the  state 
there  is  no  conflict,  and  therefore  it  is  not  in  violation  of  the 
constitutional  provision  quoted  above.  There  are  the  very  best 
of  reasons  why  cities  should  be  authorized  to  impose  penalties 
in  addition  to  those  inflicted  by  the  laws  of  the  state.  Partic- 
ular acts  may  be  far  more  injurious,  while  the  temptation  to 
commit  them  may  be  much  greater  in  a  crowded  city  than  in 
the  state  generally.  They  consequently  require  more  severe 
measures  for  prevention.  State  laws  are,  of  course,  for  the  gen- 
eral good  and  can  not  always  answer  the  peculiar  wants  of  par- 
ticular localities." 

In  Re  Hoffman,  155  Gal.,  114,  the  statute  of  the  state  provided 
a  certain  penalty  for  the  adulteration  of  milk,  and  that  all  milk 
which  did  not  conform  to  a  certain  standard  shoidd  be  deemed 
adulterated.  The  city  of  Los  Angeles  passed  an  ordinance  fix- 
ing the  standard  much  higher  than  that  fixed  by  statute.  The 
statute  fixed  the  standard  at  3  per  cent,  pf  butter  fat,  while 
the  ordinance  fixed  it  at  three  and  five-tenths  per  cent.    It  was 
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infidsted  that  the  state  having  thus  provided  a  standard  for  pure 
milk,  the  attempt  of  the  city  ordinance  to  vary  this  standard 
created  a  conflict  in  the  law,  with  the  necessary  result  that  the 
ordinance  must  fall.  In  that  case  the  court  held  in  the  syllabus 
that: 

''The  mere  fact  that  the  state,  in  the  exercise  of  the  police 
power,  has  established  certain  regulations  by  statute,  does  not 
prohibit  a  municipality  from  exacting  additional  requirements 
so  long  as  there  be  no  conflict  between  the  two,  and  so  long  as 
the  requirements  of  the  municipal  ordinances  are  not  in  them- 
selves pernicious  as  being  unreasonable  and  discriminatory  both 
will  stand,  nor  i&  it  any  objection  to  the  validity  of  the.  ordi- 
nance than  its  regulatory  provisions  and  the  penalty  for  its 
violation  differ  from  those  of  the  state  law." 

'X     ,■•■■; 

In  the  course  of  the  opinion  the  court  say : 

'*If  the  state  should  pass  a  law  declaring  it  unlawful  to 
erect  a  chimney  of  a  height  exceeding  150  feet,  would  any  one 
seriously  contend  that  a  city  of  the  state  within  the  earthquake 
zone  might  not,  by  ordinance,  in  the  clear  exercise  of  the  police 
power,  for  the  benefit  of  its  citizens  still  further  restrict  the 
height  of  chimneys?  Such,  in  principle,  is  the  present  case. 
The  Legislature  has  in  effect  declared  that  it  shall  be  unlawful 
to  sell  milk  containing  less  than  eleven  and  five-tenths  per  cent, 
solids,  three  per  cent,  of  which  solids  shall  be  milk  fat.  An 
ordinance  of  a  municipality  requiring  of  the  milk  vended  there- 
in a  larger  percentage  of  solids,  if  not  in  its  exactions  un- 
reasonable, does  no  violence  to  the  law  of  the  state.  The  state 
declaration  merely  is  that  milk  shall  not  be  sold  containing 
less  than  eleven  and  five-tenths  per  cent,  of  solids,  three  per 
cent,  of  which  shall  be  milk  fat.  If  the  city  of  Los  Angeles  had 
provided  that  milk  might  be  vended  which  contained  less  per 
cent,  of  milk  fat  than  that  exacted  by  the  state  law,  there 
would  be  a  plain  case  of  conflict.  The  municipality  would  be 
ondeavoring  to  legalize  that  which  the  state  had  declared  to  be 
unlawful,  but  what  the  city  has  in  fact  done  has  been  to  impose 
not  fewer,  but  additional  qualifications  upon  the  milk  which 
may  be  vended  to  its  consumers.  The  state,  in  its  law,  deals 
with  all  of  its  territory  and  all  of  its  people.  The  exactions 
which  it  prescribes  operate  (except  in  municipal  affairs)  upon 
the  people  of  the  state,  urban  and  rural,  but  it  may  often  and 
does  often  happen  that  the  requirements  which  the  state  sees 
fit   to  impose  may  not  be  adequate  to  meet  the  demands  of 
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densely  populated  municipalities  80  that  it  becomes  proper  and 
even  necessary  for  municipalities  to  add  to  state  regulations 
provisions  adapted  to  their  special  requirements.  Such  is  the 
nature  of  the  regulation  here  questioned." 

A  similar  question  arose  in  Bellifi^ham  y.  Cissna,  44  Wash.. 
397.  There  the  charter  of  the  city  granted  to  the  city  of  Belling- 
ham  full  power  to  regulate  and  control  the  use  of  its  streets. 
A  state  law  was  passed  making  it  a  misdemeanor  to  drive  an 
automobile  in  the  streets  of  any  dty  faster  than  twelve  miles  an 
hour.  Later  the  city  of  Bellingham  passed  an  ordinance  fixing 
the  maximum  speed  at  which  a  machine  could  be  driven,  in  the 
same  parts  of  the  city,  at  six  miles  per  hour.  It  was  insisted 
that  the  ordinance  must  fall  because  in  conflict  with  the  state 
law,  but  the  court  decided  upon  the  soundest  principles  that 
there  was  no  conflict  and  that  it  was  competent  for  the  author- 
ities of  Bellingham  to  prescribe  a  rate  of  speed  less  than  that 
which  the  state  law  permitted. 

The  plaintiff  in  error  was  a  member  of  the  firm  of  Casey 
&  Company,  a  partnership,  which  entered  into  a  contract  with 
the  city  on  April  30,  1914,  for  the  construction  of  a  part  of  the 
filtration  plant  at  the  Division  Street  Pumping  Station.  This 
was  prior  to  the  adoption  of  the  ordinance  but  subsequent  to 
the  adoption  of  the  city  charter.  It  is  claimed  that  the  passage 
of  the  ordinance  impaired  the  obligation  of  his  contract  and 
that  it  is  inapplicable  thereto. 

"Without  regard  to  the  provision  of  the  contract  '*that  the 
contractor  agrees  that  he  will  comply  with  the  provisions  of 
the  labor  laws  of  the  city  of  Cleveland  and  the  state  of  Ohio, 
particularly  as  outlined  in  Section  196  of  the  city  charter,*'  we 
think  it  is  a  sufficient  answer  to  this  claim  to  state  that  the 
police  power  granted  by  the  Constitution  to  the  municipalities 
of  the  state  is  a  power  which  may  not  b©  alienated  or  surren- 
dered by  contract  or  otherwise.  Butchcr^s  Union  Slaughter 
House  Co.  V.  Live-stock  Landing  Co,,  111  U.  S.,  746. 

After  a  careful  review  of  the  record  we  find  no  error  therein, 
and  the  judgment  is  affirmed. 

Grant,  J.,  and  Carpenter,  J.,  concur. 
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INJUNCTION  AGAINST  ENCROACHMENT  ON  STREET. 

Court  of  Appeals  for  Hamilton  County. 

Peteb  Dretoame,  a  Tax-Payer,  v.  the  City  op  Cincinnati, 

Frederick  S.  Spiegel,  Christian  B.  Holmes,  Harry  L. 

Laws  and  Louis  S.  Levi,  Constitutinq  the  Board 

OP  Hospital  Commissioners  op  Said  City.* 

Decided,  February  14,  1916. 

Vacation  of  Part  of  Street — For  Use  of  Municipal  Hospital — Enjoined 
on  Petition  of  Tax-Payer — On  the  Ground  that  No  Public  Neces- 
sity for  the  Vacation  Exists. 

The  benefit  which  would  result  to  the  lawn  and  grounds  of  a  municipal 
hospital  by  enclosing  therein  a  part  of  a  public  street  does  not 
afford  a  sufficient  reason  for  yacatlon  of  the  street  and  consequent 
injury  to  the  public,  and  such  use  of  the  street  will  be  enjoined 
upon  the  petition  of  a  tax-payer. 

Wm,  Thorndyke,  for  plaintiff. 

Walter  M.  Schoenle,  City  Solicitor,  and  Saul  Zielonka,  Assist- 
ant City  Solicitor,  contra. 

Jones  (E.  H.),  P.  J. 

This  case  comes  into  this  court  on  appeal  from  the  court  of 
common  pleas. 

The  plaintiff,  Peter  Dreidame,  first  asked  the  city  solicitor  of 
Cincinnati  to  bring  the  action,  and  upon  the  refusal  of  that 
official  brought  the  action  in  his  own  name  as  a  tax-payer.  He 
seeks  to  enjoin  the  maintaining  of  an  iron  fence  on  the  north 
curb  line  of  Goodman  street  in  the  city  of  Cincinnati,  between 
Burnet  and  Eden  avenues. 

At  the  request  of  the  trustees  of  the  new  city  hospital  the 
portion  of  Goodman  street,  between  the  north  line  of  the  street 
and  the  north  curb  line  thereof  and  extending  from  Burnet 
avenue  to  Eden  avenue,  was  vacated  by  the  ordinance  of  the 

^Motion  for  an  order  directing  the  Court  of  Appeals  to  certify  its 
record  overruled  by  the  Supreme  Court,  June  6,  1916. 
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city  council.  This  was  done  at  the  instance  and  request  of  the 
trustees  of  said  hospital,  so  as  to  permit  them  to  enclose  the  strip 
so  vacated  and  make  it  a  part  of  the  grounds  or  lawn  of  the 
hospital. 

The  case  was  submitted  to  us  upon  an  agreed  statement  of 
facts.  The  ordinance  vacating  the  portion  of  the  street  above 
described  was  repealed  by  the  city  council  after  the  iron  fence 
was  built  and  the  strip  vacated  was  enclosed.  Later  this  action 
Mas  brought  for  injunction. 

There  was  no  showing  made  that  there  is  any  pubic  neces- 
sity for  the  vacation  of  said  portion  of  the  street  or  for  the 
taking  of  this  ground  by  the  hospital  authorities.    By  the  erec- 
tion of  the  fence  the  street  at  this  point  has  been  considerably 
narrowed  and  obstructed. 

We  are  inclined  to  the  opinion  that  under  the  circumstances 
as  shown  to  the  court  an  injury  has  thus  been  caused  the 
general  public  here  represented  by  plaintiff,  for  which  there  is 
no  corresponding  public  necessity  or  demand  for  the  ground 
taken  which  had  been  dedicated  to  the  general  public  for  street 
purposes.  A  permanent  injunction  will  therefore  be  allowed 
against  the  maintenance  of  the  iron  fence  and  against  the  en- 
croachment ui>oiL  and  the  obstruction  of  the  street  caused  there- 

by. 

Jones  (Oliver  B.),  J.,  and  Gorman,  J.,  concur. 
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ACCORD  AND  SATISFACTION— 

Where  plaintiff,  Injured  by  col- 
lision of  two  motor  vehicles,  sues 
the  owner  of  one,  the  latter's  an- 
swer that  plaintiff  made  a  con- 
tract of  settlement  with  the  other 
owner,  who  is  not  charged  with 
negligence,  covenanting  not  to  sue 
him  and  that  the  amount  was  a 
full  compensation,  sets  up  more 
than  a  covenant  not  to  sue,  but  a 
full  satisfaction  and  is  not  demur- 
rable.   191. 

APPEALr— 

Custody  of  children  a  "chancery 
case"  on  divorce.    229. 

A  guardian  appealing  from  an 
order  terminating  the  guardian- 
ship need  not  give  an  appeal  bond, 
for  the  trust  has  not  completely 
ended  until  the  right  of  review  has 
lapsed,  and  it  must  be  assumed 
that  he  has  no  personal  interest. 
[Reversing  18  N.P.(N.S.).  286.1 
26. 

Where  a  case  to  subject  a  fund 
in  the  hands  of  two  defendants 
Jointly  is  appealed  by  plaintiff  and 
one  of  such  defendants,  the  ap- 
peal carries  up  the  other  defend- 
ant, since  the  fund  can  not  be  in 
court  unless  the  persons  who  hold 
it  are  there.    408. 

ATTACHMENT-- 

The  municipal  court  of  Cincin- 
nati (103  L..  280,  Sec.  7)  having 
the  same  Jurisdiction  in  ancillary 
proceedings  as  Justices,  and  G.  C, 
10259,  giving  an  appeal  to  the 
common  pleas  from  a  Justice's  re- 
fusal to  dissolve  an  attachment, 
it  follows  that  the  common  pleas 
has  Jurisdiction  on  such  appeal 
from  the  municipal  court.     11. 

Voluntary  payment  of  ten  per 
cent  to  one  creditor  for  neces- 
saries is  no  bar  to  garnishment 


by  another  creditor,  though  the 
payment  was  made  by  reason  of  a 
threat  to  garnishee.    107. 

Billing  and  collecting  from  a 
buyer  plaintiff  for  more  than  twice 
the  amount  shipped  is  a  ground 
for  attachment  for  a  debt  fraudu- 
lently or  criminally  contracted. 
70. 

AUTRE  FOIS  ACQUIT  OR  CON- 
VICT— 

Assault  and  battery  under  G. 
C,  12423,  is  a  distinct  Offense  from 
assault  with  intent  to  rape  under 
G.  C,  12421,  and  a  conviction  of 
the  former  Is  no  bar  to  a  prosecu- 
tion for  the  latter.  [Affirmed,  94 
O.  S.,  —.1     113. 

BILL  OF  EXCEPTIONS— 

Interrogatories  to  jury  and  their 
answers — see  verdict.     84. 

A  bill  of  exceptions  is  not  filed 
by  leaving  it  with  a  deputy  clerk 
in  charge  of  a  court  room  with  in- 
structions to  file  it,  and  the  clerk 
will  not  be  compelled  to  stamp  it 
filed  after  time.     497. 

A  bill  of  exceptions  does  not 
purport  to  contain  all  the  evi- 
dence when  it  merely  states  that 
the  following  testimony  was  of- 
fered, all  of  which  is  hereafter 
fully  set  out,  for  that  merely 
states  that  it  contains  what  it 
contains.  And  a  statement  in  the 
bill  that  it  contains  all  the  testi- 
mony is  not  a  statement  that  it 
contains  all  the  evidence.    419. 

Striking  the  bill  of  exceptions 
from  the  files  does  not  authorize 
a  dismissal  of  the  petition  in  er- 
ror.    481. 

BONDS— 

A  bond  to  repay  if  the  obligee  is 
compelled  to  pay  a  third  person, 
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together  with  counsel  and  court 
fees,  only  covers  such  fees  If  the 
third  person  is  successful  in  the 
litigation,  and  not  such  fees  in- 
curred in  defeating  it.     97. 

Sinking  funds,  purchase  of,  are 
assets;    how  re-sold.     369. 

BILLS  AND  NOTES— 

Endorsement  "without  recourse" 
is  not  a  mere  assignment,  and  the 
endorsee  may  have  all  the  rights 
of  innocent  holder  in  due  course, 
free  from  equities  of  the  maker. 
G.  C,  SI  43,  does  not  change  this 
rule.     173. 

Where  a  majority  and  not  a  two- 
thirds  vote  of  the  electors  author- 
ized a  bond  issue,  the  whole  issue 
is  not  invalid,  but  such  part  is 
valid  as  satisfies  the  2Vit  per  cent, 
of  the  total  value  of  city  prop- 
erty under  G.  C,  3952.  [Affirmed 
without  report,  94  O.  S.,  —.1    458. 

BUILDING   CONTRACT— 

See  SuKETY. 

Custom  of  sub-contractor  to  pay 
part  of  expenses.    142. 

A  provision  that  the  contractors 
building  a  grain  elevator  should 
Indemnitfy  and  save  harmless  the 
owners  from  any  loss  by  failure  of 
the  elevator  to  be  serviceable  for 
the  purpose  intended,  means  more 
than  that  the  work  shall  come  up 
to  the  plans  and  specifications, 
but  is  an  express  warranty  of 
serviceableness.  [Affirmed  with- 
out report,  90  O.  S.,  446.]     151, 

The  architect's  certificate  is 
competent  evidence  on  the  sub- 
ject of  damages,  although  it  pur- 
ports to  cover  matter  "brought  to 
our  notice"  and  to  be  made  partly 
in  view  of  sworn  statements  of  the 
owner's  agent,  for  these  merely 
show  the  evidence  on  which  it 
was  based.     292. 

Where  a  contractor  for  a  heat- 
ing system  guaranteed  to  produce 
a  certain  temperature,  on  finding 
this  impossible  under  the  plans 
and  specifications  offers  to  comply 
with  his  guaranty  by  change  of 
equipment,  the  owner  has  the  op- 
tion to  insist  on  the  specifications 


and  lose  the  heat  or  to  obtain  the 
heat  by  change  of  equipment,  and 
by  insisting  on  the  former  waives 
the  guaranty.    149. 

Waiver  of  a  clause  against 
claims  for  extra  work  unless  done 
by  written  order  can  only  be 
shown  by  evidence  so  clear  and 
convincing  as  to  leave  no  reason- 
able doubt  [Affirmed  without  re- 
port, 90  O.  S.,  446.]     151. 

Stipulated  damages  for  delay  are 
prima  facie  liquidated  damages, 
to  impeach  which  effect  the  bur- 
den is  on  the  contractor's  surety. 
292. 

A  charge  not  to  allow  any  dam- 
ages called  for  by  the  contract 
for  each  day's  delay  to  complete 
on  time  if  the  defendant  by  acts, 
words  X)T  ordering  extras  extended 
the  time  is  erroneous,  for  it  does 
not  regard  the  duration  of  the  de- 
lay so  caused.  [Affirmed  without 
report,  90  O.  S.,  446.]     151. 

CARRIER— 

An  act  of  God  to  be  a  defense 
must  be  the  sole  cause  of  loss. 
If  the  carrier's  negligence  brings 
the  goods  in  contact  with  the 
forces  of  nature  he  is  liable,  as 
where  a  defective  car  necessitated 
reloading  and  the  delay  exposed 
the  car  to  the  Dayton  flood.    204. 

Where  under  a  uniform  contract 
the  shipper  was  to  water  his  stock, 
but  where  upon  a  delay  the  car- 
rier agreed  to  water  them  and  by 
neglect  to  do  so  forty  died,  Beld: 
the  carrier's  waiver  is  not  an  un- 
lawful preference  to  the  shipper 
under  G.  C,  508,  564,  567  and 
568,  which  relates  only  to  an  un- 
reasonable discrimination  grant- 
ing a  concession  not  enjoyed  by 
others  [reversing  17  N.P.(N.S.), 
42],     335. 

A  charge  that  a  crippled  pas- 
senger must  exercise  "greater 
care"  than  others  is  properly  re- 
fused. The  charge  should  be  that 
in  determining  whether  he  exer- 
cised ordinary  care  his  crippled 
condition  should  be  considered. 
208. 
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It  is  not  negligence  per  ae  tor 
a  passenger  to  take  a  position  on 
the  bumper  of  a  street  car  where 
there  is  no  room  on  the  platform 
and  the  conductor  collects  his 
fare  and  recognizes  him  as  a  pas- 
senger.   212. 

A  charge  that  the  carrier  must 
exercise  the  care  which  very 
careful  and  skillful  employees 
would  exercise  is  erroneous,  for 
only  the  highest  care  which  ordi- 
narily careful  and  skillful  em- 
ployees would  exercise  is  required. 
208. 

A  charge  that  if  plaintiff  was 
at  the  depot  platform  intendng 
to  take  an  in-coming  train  he  was 
a  passenger  and  entitled  to  the 
highest  care  is  erroneous.  It  is 
for  the  jury  to  say  whether  he  was 
a  passenger,  and  as  before  board- 
ing the  train  he  has  control  of  his 
own  motions,  he  is  not  entitled  to 
that  degree  of  care.     479. 

A  charge  "if  you  find  that  de- 
fendant was  negligent  in  statring 
the  car  before  plaintiff  had  an 
opportunity  to  be  seated"  is  error, 
for  It  implies  that  starting  before 
a  passenger  can  be  seated  is  negli- 
gence, which  is  not  the  law.   208. 

Although  by  a  so-called  "aver- 
age agreement  a  consignee  has 
waived  a  demurrage  rule  allowing 
a  consignee  extra  time  to  unload 
where  cars  are  bunched  and  de- 
livered in  accumulated  numbers  in 
excess  of  daily  shipments  "as  the 
result  of  any  act  or  neglect"  of 
the  railroad,  yet  where  the  delays 
and  consequent  ounching  were 
due  to  the  floods  of  March,  1913, 
and  not  to  the  fault  of  the  rail- 
road and  therefore  not  within  the 
rules  or  agreement,  yet  demurrage 
can  not  be  charged,  'for  a  party 
relieved  by  an  act  of  God  can  not 
be  permitted  to  penalize  the  other 
for  delay  so  caused.    379. 

Where  connecting  carriers  are 
not  designated  in  a  shipment,  the 
initial  carrier  is  not  a  general 
agent  of  the  shipper  but  acts  un- 
der a  special  authority,  revoca- 
tion    of    which     is      binding     on 


connecting  carriers.  Hence  If  no- 
tice by  the  shipper  to  an  inter- 
mediate carrier  not  to  deliver 
to  the  final  carrier  is  disregarded, 
the  latter  has  no  right  to  hold 
the  goods  for  payment  of  demur- 
rage and  a  division  of  freight 
charges  in  controversy  with  the 
preceding  carrier.  Charges  do  not 
inexorably  follow  from  the  fact 
of  service,  but  only  if  the  service 
is  authorized.    276. 

A  shipper's  agreement,  in  order 
to  obtain  release  of  his  goods  to 
pay  demurrage  and  car  service 
which  are  not  legal,  is  void.    276. 

Where  the  consignee  refuses  to 
accept  a  car  load  shipment  and 
the  consignor  on  notice  refuses  to 
give  the  carrier  instructions,  the 
consignor,  with  whom  alone  the 
carrier  has  contracted,  is  liable 
for  demurrage,  although  the  title 
may  be  in  the  consignee.    527. 

CHARGE  OP  COURT— 

A  charge  "you  have  a  right  to 
accept  or  reject  part  or  all  of  a 
witness'  testimony  and  give  credit 
to  those  you  find  entitled  to  it" 
does  not  violate  the  rule  laid  down 
in  90  O.  S.,  419.    201. 

Error  in  refusal  to  give  a  charge 
before  argument  as  requested  is 
not  prejudicial  error  where  it  is 
incorporated  in  the  general  charge 
and  not  sustained  by  the  evidence, 
and  the  principle  covered  by  it 
is  so  interwoven  into  the  case  that 
the  refusal  could  not  have  affected 
the  argument    29. 

A  charge  th&t  burden  of  proof 
means  the  duty  of  satisfying  the 
jury  imposes  too  great  a  burden 
on  the  plalnUff,  but  being  preju- 
dicial to  him  alone  and  not  to  the 
defendant,  the  latter  can  not  com- 
plain.    201. 

CHATTEL  MORTGAGE— 

Withholding  from  record  chat- 
tel mortgages  on  all  the  assets  of 
the  mortgagor,  who  is  fairly  be- 
lieved to  be  solvent,  not  by  agree- 
ment or  fraudulent  intent  nor  to 
enable  the  mortgagor  to  secure 
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credit  from  others,  but  merely  to 
prevent  creditors  closing  down  un- 
til the  return  of  a  friendly  finan- 
cial backer,  is  not  a  fraud  on 
present  or  prospective  creditors. 
72. 

CIVIL  SE1RVICE>— 

A  temporary  appointee  by  the 
mayor  in  1912,  before  the  com- 
mission furnished  an  eligible  list, 
was  an  Incumbent  when  the  law 
of  1913  went  into  effect  and  en- 
titled to  hold  his  position  until 
he  failed  to  qualify  or  was  dis- 
charged for  cause.     241. 

Where  the  law  forbids  promo- 
tion unless  the  applicant  attains 
a  certain  per  cent,  on  examina- 
tion, the  fact  that  he  falls  a  frac- 
tion of  one  per  cent,  below  does 
not  entitle  the  appointing  officer 
to  promote  him  on  the  ground  of 
believing  that  in  age,  Judgment 
and  manhood  he  is  better  than 
one  of  a  higher  percentage.    361. 

Failure  in  the  rules  of  promo- 
tional examinations  to  prescribe 
the  branches  of  examination 
whereby  the  examination  might 
be  on  Greek  or  any  other  national 
line,  will  not  be  ground  for  the 
court's  interference  with  the  re- 
sult where  the  questions  were  fair 
and  pertaining  entirely  to  a  prac- 
tical knowledge  required  by  the 
position  sought.    361. 

COMPROMISE— 

See  Accord  and  Satisfaction. 

CONSTITUTIONAL  LAW— 

General  Code,  9012  to  9014,  put- 
ting a  penalty  upon  a  corporation 
for  compelling  eml)loyees  joining 
and  contributing  to  a  relief  asso- 
ciation and  waiving  any  right  to 
damages  for  personal  injury,  are 
valid.  They  are  not  impariments 
of  the  right  to  contract,  and  an 
employee  compelled  to  contribute 
can  recover  the  penalty.    305. 

The  indeterminate  sentence  law 
not  applied  to  prior  offenses.    281. 

No  vested  right  in  a  remedy; 
jury  law  applies  to  pending  cases. 
415. 


Right  to  face  witnesses;  hear- 
say.   257. 

CONTEMPTS— 

Violation  of  void  injunction  not 
punishable.    581. 

CONTRACTS— 

Waiver   of   conditions.     149. 

Impossible  condition;  waiver  of. 
149. 

Waiver  of  clause  against  extras 
must  be  beyond  reasonable  doubt 
151. 

Where  plain tilTs  agent  was  au- 
thorized to  offer  $2,500  for  prop- 
erty and  paid  $400  down  but  the 
receipt  for  the  $400  stated  that  the 
plaintiff  was  to  pay  the  June  taxes 
and  the  pleadings  do  not  show  that 
plaintifTs  agent  was  authorized 
to  assume  the  June  taxes,  plaintiff 
is  entitled,  on  revoking  the  offer, 
to  a  judgment  on  the  pleadings 
for  $400.    337. 

On  refusal  to  carry  out  a  con- 
tract to  convey  property  to  be 
paid  for  in  future  services,  the 
measure  of  damages  is  not  the 
value  ol  the  property  but  what 
the  contract  was  worth  to  the  ven- 
dee at  the  date  of  breach,  in  esti- 
mating which  the  jury  must  con- 
sider the  contingencies  which  may 
prevent  performance  of  the  serv- 
ices and  the  value  of  the  time 
saved  to  the  vendee.  [Affirmed 
without  report,  71  O.  S.,  546.]     84. 

CORPORATIONS— 

Equity  has  no  power  to  require 
a  board  of  directors  in  the  ab- 
sence of  fraud  or  abuse  of  discre- 
tion to  declare  dividends  out  of 
abundant  earnings,  nor  by  conse- 
quence to  declare  paid  a  note 
which  provides  to  be  paid  out  of 
dividends  but  Is  not  so  paid  be- 
cause of  failure  to  declare  divi- 
dends.   561. 

Employee  buying  stock  In  reli- 
ance on  officers,  holds  subject  to 
their  bad  judgment  If  hona  fide. 
561. 

COUNTER-CLAIM— 

In  an  action  for  stipulated  dam- 
ages for  not  conveying  property 
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as  agreed,  defendant's  answer  de- 
nying that  she  owned  the  prop- 
erty will  not  bar  her  subsequent 
suit  to  enjoin  collection  of  the 
judgment  on  the  ground  that  the 
agreement  to  convey  was  pro- 
cured by  fraud.  Her  failure  to 
set  this  up  by  counter-claim 
merely  puts  the  costs  on  her.  476. 

COUNTY— 

The  liability  of  county  commis- 
sioners for  an  unsafe  highway 
(G.  C,  2408)  has  not  been  im- 
pliedly repealed  by  the  state  aid 
statutes,  the  state  commissioner's 
duties  being  merely  advisory;  and 
where  the  county's  contractors  in 
re-paving  a  road  stretch  a  wire 
across  it  without  guards  or  warn- 
ing whereby  a  motor  cyclist  Is 
injured,  the  county  is  liable  for 
such  negligence.    443. 

Actual  notice  of  a  defect  in  a 
highway  is  not  necessary  to  a  lia- 
bility if  there  is  constructive  no- 
tice. [Affirmed  without  opinion, 
88  O.  S..  587.]     415. 

Although  absence  of  funds  with 
which  to  repair  a  road  is  a  defense 
to  an  action  for  injuries,  it  is  de- 
fensive matter  and  the  petition 
need  not  aver  means  to  repair. 
[Affirmed  without  opinion,  88  O. 
S.,  587.]     415. 

COURTS— 

An  affidavit  of  bias  and  preju- 
dice on  the  part  of  a  trial  judge 
disqualifies  him  under  G.  C,  1687, 
as  amended  in*  103  v.  417.    681. 

Jurisdiction  of  circuit  court  ap- 
plied to  court  of  appeals.    218. 

The  probate  court  being  a  court 
of  record.  Its  proceedings  are  pre- 
sumed within  jurisdiction  and  im- 
port verity  and  are  not  collaterally 
impeachable.  [Affirmed  without 
report,  88  O.  S.,  623.]     129. 

COVENANTS— 

*' Owner"  means  fee  simple  or  ab- 
solute in  a  grantor's  covenant 
that  he  is  the  true  and  lawful 
"owner."     283. 

Parol  evidence  that  the  grantee 
assumed  an  unexpired  lease  on  the 


premises  before  delivery  of  the 
deed  and  as  a  condition  thereof, 
is  admissible  In  an  action  on  the 
covenant  against  incumbrances, 
for  it  is  not  inconsistent  with  the 
covenant  but  is  in  effect  a  dis- 
charge of  the  liability  thereon. 
529. 

CUSTOM— 

In  a  sub-contractor's  action 
against  the  head  contractor  for 
an  amount  due,  evidence  of  a  cus- 
tom among  contractors  by  which 
the  sub-contractor  bears  a  propor- 
tion of  the  cost  of  board,  convey- 
ances, etc.,  for  agents,  engineers 
and  surveyors  furnished  by  the 
head  contractor  is  admissible,  not 
to  vary  the  contract,  but  to  ex- 
plain surrounding  facts  under 
which  it  was  made.    142. 

DAMAGES— 

Ten  thousand  dollars  for  the 
loss  of  a  leg  of  a  fourteen-year- 
old  boy  is  excessive  and  either  a 
remittitur  to  $7,500  or  a  reversal 
must  be  accepted.  [Below,  18  N.P. 
(N.S.).  409.]     49. 

Breach  of  contract  to  convey 
payable  in  future  services.     84. 

Jury  should  be  told  meaning  of 
punitive  damages.     321. 

Re-sale  not  evidence  of  market 
value.     225. 

DEATH  BY  NEGLIGENCE— 

In  an  action  by  a  mother  as 
administratrix  for  the  death  of  a 
child  she  can  not  recover  for  her 
own  benefit  if  those  in  whose  cus- 
tody she  had  placed  the  child 
failed  to  use  ordinary  care  for  its 
safety.    29. 

DESCENTS— 

Where  S  died  testate  without  is- 
sue, leaving  brothers  and  sisters 
and  a  widow  who  elected  not  to 
take  under  the  will  and  later  died 
intestate  without  either  issue  or 
brothers  and  sisters,  she  took  her 
distributive  share  of  her  husband's 
personal  estate  under  G.  C,  10571 
and  8692  and  not  under  G.  C, 
8574,  paragraph  2;    hence  G.  C, 
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8577  does  not  apply  and  her  heirs 
take  what  she  leaves,  to  the  exclu- 
sion of  her  husband's  brothers  and 
sisters.     185. 

DEVISE— 

An  illiterate  will  is  construed 
to  give  its  language  the  testator's 
most  probable  intention,  dealing; 
lightly  with  syntax  and  punctu- 
ation. Thus  a  devise  to  the  wife 
of  all  real  property  for  life  and 
all  personal  property  with  a  re- 
quest that  she  give  their  foster- 
son  1 2,000  when  of  age;  if  she 
should  marry  again  all  of  the 
property  to  be  kept  in  the  wife's 
name  and  after  her  death  the 
property,  if  any,  to  be  divided 
between  the  foster-son  and  a 
named  church,  gives  the  wife  the 
realty  for  life,  the  personalty  ab- 
solutely, a  $2,000  legacy  to  the 
foster-son  charged  on  the  realty 
and  subject  to  the  life  estate,  and 
after  the  wife's  death  and  payment 
of  the  legacy  the  real  estate  is  to 
be  divided  between  the  foster-son 
and  the  church.    492. 

Descent  where  widow  elects  not 
to  take  under  will.    185. 

A  devise  in  trust  to  pay  the  in- 
come to  a  daughter  for  life  and 
at  her  death  convey  the  estate  to 
her  heirs,  means  those  who  would 
be  her  heirs  at  her  death.  ''Heirs" 
is  used  in  its  technical  sense; 
hence  the  deed  of  his  share  by  a 
child  who  died  before  her  conveys 
nothing.    347. 

A  devise  to  the  widow  for  life 
and  "after  her  death'  to  my  chil- 
dren, and  if  any  child  dies  be- 
fore the  widow  leaving  heirs  of 
his  body,  such  heirs  shall  take 
the  share  that  would  have  been 
**due"  to  their  parent  gives  the 
children  a  remainder  which  vests 
at  once  on  the  testator's  death 
subject  to  be  divested  by  death 
and  a  deed  by  a  child  who  died 
during  the  life  estate  is  void  as 
against  his  children,  for  they  take 
not  as  his  heirs,  but  under  the 
grandfather's   will.     283. 

Child  or  other  relative  in  G. 
C,  10581  means  legitimate  child 


and  not  one  who  could  not  be  an 
heir,  and  hence  a  legacy  to  an 
illegitimate  child,  though  always 
treated  as  a  daughter,  does  not 
pass  to  her  children  if  she  dies 
before  her  father  notwithstanding 
his  apparent  intention.    522. 

DISMISSAL— 

The  court  may  grant  plaintiff 
leave  to  dismiss  after  all  the  evi- 
dence is  in  and  defendant's  mo- 
tion for  an  instructed  verdict  has 
been  partly  argued  but  not  yet 
submitted,  and  defendant  is  not 
prejudiced  thereby.    33. 

DIVORCE  AND  ALIMONY— 

The  amendment  of  G.  C,  1637. 
passed  February  6,  1914,  depriv- 
ing the  Court  of  Insolvency  of 
Hamilton  County  of  jurisdiction 
in  divorce  and  alimony  cases,  after 
December  31,  1914,  took  away  its 
jurisdiction  in  pending  cases.  G. 
C,  26,  does  not  apply,  for  the 
amending  act  manifests  a  differ- 
ent intention.  Hence,  a  writ  of 
prohibition  Ues  to  the  judge  of 
the  court  of  insolvency.  [Reversed, 
94  O.  S.,  — .]    1. 

Custody  of  children  is  a  matter 
inherently  equitable  and  hence  is 
included  in  "chancery  cases"  in 
Section  6^  Article  IV  of  the  Con- 
stitution, giving  jurisdiction  to 
the  court  of  appeals,  and  hence 
an  order  in  a  divorce  case  affect- 
ing custody  is  appealable  notwith- 
sUnding  G.  C,  12002.    229. 

DURESS— 

A  criminal  prosecution  for  the 
purpose  of  extorting  payment  of 
a  debt  is  for  an  illegal  purpose 
though  well  founded  and  will  be 
regarded  as  duress,  and  any  se- 
curity thereby  obtained  may  be 
avoided.    SSL 

A  sister  may  avail  herself  of  the 
defense  of  duress  where  she  has 
given  a  mortgage  to  save  her 
brother  from  criminal  prosecu- 
tion.   351. 

One  giving  a  note  and  mort- 
gage under  duress,  although  to 
prevent  a  criminal  prosecution  of 
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a  brother,  is  not  a  free  agent  and 
therefore  not  in  pari  delicto.    351. 

Duress  is  a  species  of  fraud, 
and  if  notes  and  a  mortgage  are 
obtained  by  it  and  transferred  to 
a  bona  fide  buyer,  may  be  set  up 
against  the  mortgage.    351. 

One,  who  having  obtained  a  note 
and  mortgage  by  duress  transfers 
them  to  an  innocent  holder,  be- 
comes the  principal  debtor,  and 
the  maker  becomes  the  surety  and 
entitled  to  have  the  principal 
brought  in.    351. 

EJECTMENT— 

A  mortgagor  or  his  heirs  can 
not  maintain  against  holder  under 
void  foreclosure.    551. 

ELECTIONS— 

Failure  to  publish  for  full  thirty 
days  a  notice  of  an  issue  of  bonds 
will  not  Invalidate  the  vote  if 
notice  was  evidently  brought  home 
to  the  great  body  of  electors.    458. 

EMINENT  DOMAIN— 

A  private  company  may  erect 
and  maintain  poles  and  wires  in 
streets  for  lighting  the  streets  un- 
der contract  with  the  city,  and 
an  abutting  owner  can  not  enjoin, 
though  part  of  the  current  is  for 
private  purposes,  provided  such 
dual  use  does  not  essentially  im- 
pair his  property,  and  such  use  Is 
not  an  additional  burden.     44. 

ERROR— 

Where  evidence  is  somewhat 
conflicting  and  of  a  nature  that 
different  minds  might  arrive  at 
different  conclusions,  a  reviewing 
court  will  not  reverse  on  the 
weight  of  evidence.    537. 

Where  but  two  judges  of  the 
court  of  appeals  concur  in  Revers- 
ing on  the  weight  of  evidence,  a 
party  is  entitled  to  procure  this 
fact  to  be  stated  in  the  entry.    318. 

Under  0.  C,  11364,  and  under 
the  general  principles  of  law  a 
reviewing  court  may  modify  or 
correct  the  judgment  below  and 
where  the  evidence  is  hopelessly 
confused   but  substantial   justice 


can  be  done  by  reducing  the 
amount  awarded  this  wUl  be  done. 
;46. 

Summons  in  error  on  the  state 
in  a  case  by  a  wife  against  her 
husband  for  non-support  of  a  child 
can  be  waived  only  by  the  prose- 
cuting attorney  (G.  C,  13754).  A 
waiver  by  the  wife's  attorney  gives 
no  jurisdiction.     166. 

A  child  being  killed  by  an  auto- 
mobile, a  statement  in  presence 
of  defendant,  "We  were  running 
awfully  fast,"  to  which  defendant 
made  no  response,  is  not  compe- 
tent evidence,  but  is  not  prejudi- 
cial error  where  the  accident  was 
certainly  caused  by  negligence  of 
the  driver.    29. 

The  withdrawal  of  a  juror  and 
granting  a  continuance  after  de- 
fendant's motion  for  an  instructed 
verdict  has  been  partly  argued  but 
not  submitted,  is  within  the  power 
of  the  court.  G.  C,  11453,  is  not 
exclusive,  and  this  is  not  an  order 
affecting  a  substantial  right  to 
which  error  lies.     33. 

EVIDBNCEJ— 

Judicial  notice  of  the  adoption 
of  a  city  charter  will  be  judicially 
noticed  by  the  court  of  appeals 
sitting  in  that  city.    599. 

Pedigree  is  provable  by  the  hear- 
say evidence  of  those  related  by 
blood  or  marriage  to  the  deceased. 
118. 

Ordinances  of  the  city  will  be 
judicially  noticed  by  the  superior 
court  of  the  city,  it  being  a  court 
of  the  city,  but  not  by  the  common 
pleas  because  it  is  not  a  court  of 
the  city.    1. 

The  flood  of  March,  1913,  has 
been  many  times  held  to  have  been 
an  act  of  God,  and  the  courts  of 
the  Ohio  and  Miami  Valleys  may 
take  judicial  notice  that  such  flood 
was  of  that  degree.    379. 

No  admission  if  not  called  on  to 
answer.    257. 

Confession  must  relate  to  iden- 
tical accusation.    430. 

Where  a  lumber  firm  agreed 
with  an  insurance  agent  for.valu- 
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able  consideration  to  take  insur- 
ance for  three  years  at  a  rate 
not  exceeding  the  average  rate 
paid  by  other  lumber  firms  and  the 
agent  Is  suing  for  breach  by  the 
company's  refusal  to  insure,  it  is 
error  to  admit  the  testimony  of  a 
rating  bureau  as  to  what  the  rate 
should  be,  although  its  rates  on 
property  were  used  by  nearly  all 
the  insurance  agencies;  for  an  ex- 
pert opinion  as  to  what  is  a  proper 
rate  is  not  relevant  to  prove  the 
average  rate  paid.    84. 

Parol  evidence  to  vary  writing; 
lien  assumed;  covenant  against 
incumbrances.    529. 

Assurances  by  the  representa- 
tive of  a  corporation  to  one  sub- 
scribing for  stock  for  which  he 
gives  his  note  that  the  company 
will  not  engage  in  any  other  busi- 
ness and  that  the  earnings  would 
be  applied  to  the  note  and  he  not 
be  called  on  to  pay  it,  vary  the 
writing  and  are  incompetent.    661. 

In  a  case  for  injuries  from  a 
defective  sidewalk,  repairs  and 
changes  in  the  wai&  since  the  ac- 
cident being  admissible  to  show 
control  by  the  village  but  not  as 
proof  of  negligence,  failure  of  the 
court  in  instructing  the  jury  to 
restrict  the  evidence  to  its  proper 
purpose  is  reversible  error,  al- 
though no  request  of  the  court 
to  do  so  appears  except  inciden- 
tally, in  objecting  to  questions  as 
not  restricted  to  the  proper  pur- 
pose.   273. 

Preponderance  sufficient  to  avoid 
lease  for  gambling.     193. 

Disagreement  of  witnesses  as  to 
whether  the  head-light  of  a  loco- 
motive was  lit  is  not  a  case  of 
affirmative  and  negative  testi- 
mony but  is  all  affirmative.     326. 

Waiver  of  clause  against  extras 
must  be  beyond  reasonable  doubt. 
151. 

EXECUTORS— 

A  creditor  of  decedent  does  not 
waive  his  priority  over  mortgages 
made  after  decedent's  death  by 
his  heirs  to  pay  oft  other  general 
debts,  by  taking  from  the  heirs  a 


still  later  mortgage  securing  such 
claim  and  extending  the  time 
thereon,  but  stipulaUng  therein 
that  'Such  priority  is  not  waived. 
411. 

Where  an  executor  resigns  after 
collecting  but  not  disbursing  the 
assets,  the  commissions  (G.  C, 
10837)  for  ordinary  services  must 
be  apportioned  between  him  and 
his  successor  in  proportion  to  the 
services  of  each.    198. 

EXTRADITION— 

The  Governor  on  due  demand 
for  a  fugitive  should  first  deter- 
mine whether  the  proper  steps 
have  been  taken  and  legal  ground 
exists  and  that  the  case  is  within 
the  statutes,  and  if  he  so  finds 
his  duty  is  to  issue  the  warrant. 
249. 

The  presumption  is  that  the 
Governor,  in  issuing  the  warrant, 
found  that  the  application  was  in 
good  faith  and  this  presumption 
obtains  unless  rebutted.    249. 

Technical  objections  to  the 
charge  of  the  oftense  are  not  to  be 
considered.    249. 

Neither  the  Governor  nor  the 
court  pass  on  the  guilt  of  the  ac- 
cused but  only  whether  an  of- 
fense is  charged  under  the  laws  of 
the  demanding  state,  and  on  the 
identity  of  the  party  and  whether 
he  is  a  fugitive  and  that  the  ex- 
tradition is  not  in  order  to  ocllect 
debt.     249. 


FIDUCIARY  RELATION— 

An  employee  of  a  corporation 
for  many  years,  with  great  confi- 
dence in  its  officers,  who,  at  their 
request,  buys  stock  in  a  new  cor- 
poration formed  to  continue  the 
old  and  .controlled  by  them,  is 
in  a  fiduciary  relation  with  them; 
but  this  does  not  create  a  liability 
for  losses  by  change  of  the  busi- 
ness due  to  honest  mistake  of 
judgment.    561. 

FORCIBLE  ENTRY— 

That  the  landlord  has  leased  the 
premises  to  a  new  tenant  who  has 


INDBZ. 


«17 


not  gone  into  poBsession  will  not 
bar  his  right     193. 

FORGERY— 

The  defendant  is  entitled  to 
have  the  forged  instmment  pro- 
duced at  the  trial  or  its  absence 
satisfactorily  accounted  for  before 
secondary  proofs  of  its  contents, 
and  a  mere  statement  by  the  pros- 
ecuting attorney  that  he  did  not 
haye  and  had  not  seen  it  since 
the  sitting  of  the  grand  jury  is 
not  sufficient.    430. 

Confessions  are  not  sufficient  to 
sustain  a  conyiction  of  forgery 
where  they  do  not  satisfactorily 
appear  to  relate  to  the  Identical 
document  of  the  case.    430. 

FRANCHISE— 

Subject  to  right  to  eliminate 
grade  crossing.    543. 

FRAUDS,  STATUTE  OF— 

Lessee's  oral  agreement  to  re- 
main as  monthly  tenant    385. 

Modification  of  the  terms  of  an 
agreed  transfer  of  a  lease  is  with- 
in the  statute  of  frauds  and  oral 
evidence  thereof  is  not  admissible 
in  an  action  for  rental  where  there 
has  been  no  performance.     234. 

FRAUDULENT  CONVEYANCE— 

Error  in  charging  that  the  tes- 
timony of  relatives  as  to  transac- 
tions between  them  must  be  taken 
with  allowance  is  cured  by  adding 
that  if  of  such  nature  as  to  con- 
vince you  they  are  telling  the 
truth  it  is  entitled  to  as  much 
weight  as  that  of  other  witnesses. 
537. 


GAMBLINO— 

Recovery  of  possession  of  prop- 
erty upon  which  gambling  is  being 
carried  on  by  the  lessee.    193. 

GIFT— 

A  man  having  borrowed  $2,000 
from  one  whom  he  looked  upon 
as  a  daughter  gave  her  his  inter- 
est bearing  note  therefor  due  in 
five  years  and  assigned  and  de- 
livered to  her  as  collateral  his 


$7,000  life  insurance,  with  a  con- 
dition that  they  should  be  hers  in 
full  if  she  survived  him,  otherwise 
to  revert  to  him  on  payment  of 
$2,000.  The  life  companies  recog- 
nised the  assignment  i7elcl,  the 
note  and  delivery  of  the  polides 
as  collateral  is  of  a  commercial 
nature  and  the  gift  of  the  excess 
insurance  is  not  tii  proeseiUi,  bat 
a  promise  to  be  fulfilled  at  death 
and  is  void.    132. 

GUARANTY— 

Impossible  term  in  a  building 
contract    149. 

Serviceableness  of  the  building. 
15L 

GUARDIAN  AND  WARD— 

Substituted  for  ward  as  plaint- 
iff.    129. 

Discharge  of  a  patient  from  a 
hospital  for  the  insane  does  not 
terminate  a  guardianship  over 
him.    129. 

G.  C,  10954,  allowing  a  ward 
two  years  after  coming  of  age  by 
civil  action  to  open  and  review  the 
guardian's  settlement  for  fraud  or 
manifest  mistake  mean^  by  the 
latter  term  an  error  which  the  ac^ 
count  itself  discloses,  and  where 
there  are  two  wards  jointly  own- 
ing a  single  fund  and  the  guard- 
ian had  settled  with  one  and  now 
charges  his  entire  fee  to  the  other, 
this  shows  such  manifest  mistake. 
365. 

A  guardian  has  a  right  of  ap- 
peal from  an  order  of  the  probate 
court  terminating  the  guardian- 
ship. Appeal  bond  not  necessary. 
26. 


HABEAS  CORPUS— 

Whether  the  court  in  a  contempt 
proceeding  properly  heard  testi- 
mony on  the  fifth  of  the  month 
when  it  had  previously  been  con- 
tinued until  the  twelfth,  is  merely 
a  question  of  regularity  and  cor- 
rectness; hence  habeas  corpus 
does  not  lie,  as  it  can  not  perform 
the  office  of  a  writ  of  error.    383. 
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INJUNCTION— 

Expulsion  from  a  home  for  the 
aged,  of  one  who,  by  substantial 
payment  has  a  contract  right  to  re- 
main there,  is  enjoinable  if  there 
is  no  adequate  remedy  at  law,  to 
determine  which  free  latitude 
should  be  allowed  of  hardship,  as 
inability  again  to  buy  a  home  for 
life  and  the  breaking  of  friend- 
ships and  associations.     465. 

Smells  from  authorized  garbage 
reduction  plant.     533. 

Although  a  judgment  involving 
personal  liberty  (as  here  for  vio- 
lating an  injunction)  can  not  be 
reversed  because  not  properly 
taken  up  in  time,  yet  if  it  is  void 
either  for  want  of  jurisdiction  or 
for  want  of  power  to  enter  the 
judgment  this  fact  will  constitute 
a  good  defense.    581. 

INSANE  ASYLUM— 

The  proceeds  of  the  bonds  in 
question,  so  far  as  issued  for  new 
buildings,  must  be  disbursed  by 
a  building  commission;  but  pro- 
ceeds for  repair  of  existing  build- 
ings may  be  disbursed  by  the  asy- 
lum  directors.    576. 

INSURANCE— 

Failure  to  pay  an  assessment 
which  includes  an  amount  which 
can  not  be  lawfully  added  does  not 
forfeit  membership.  Undoes  not 
devolve  on  the  member  to  ascer- 
tain and  tender  the  lawful  amount. 
65. 

Including  in  an  assessment  to 
pay  losses  and  expenses  an  amount 
to  re-pay  ofiQlcers  for  money  ad- 
vanced without  resolution  of  the 
company  to  pay  losses  as  they  oc- 
curred, which  loans  are  ratified  by 
being  so  included,  does  not  make 
the  assessment  illegal,  and  failure 
to  pay  the  same  forfeits  the  pro- 
tection of  the  policy.     65. 

Where  the  insured  sells  the 
property  and  assigns  the  policy  to 
the  buyer  with  the  consent  of  the 
company,  the  assignee  holds  the 
policy  in  his  own  right  as  by  a 
new  contract  of  Insurance  and 
not  in  the  right  of  the  insured  and 
is  therefore  not  affected  by  a  re- 


striction (exempting  somkestacks 
from  a  tornado  policy)  which  was 
not  attached  to  the  policy  nor 
known  to  the  assignee.  Contra, 
had  the  assignment  of  the  policy 
been  for  security  and  not  abso- 
lute.   339. 

A  clause  limiting  the  time  with- 
in which  suit  may  be  brought  is 
subject  to  G.  C,  11233,  extending 
time  when  a  suit  fails  otherwise 
than  on  its  merits.    509. 

INTENT  — 

Motive  of  lawful  act  not  mate- 
rial.   369. 

INTERPLEADER— 

Although  G.  C,  11265,  provides 
for  an  affidavit  for  interpleader  be- 
fore answer  filed,  and  although  a 
court  may  permit  withdrawal  of 
an  answer  in  order  to  file  an  affi- 
davit of  interpleader,  this  is  dis- 
ci etionary  with  the  court,  and  its 
refusal  is  not  reviewable.    337. 

INTOXICATING  UQUOR&— 

Liquor  licensing  boards  perform 
^ua^i-judicial  functions  and  are 
not  answerable  in  damages  for 
errors  and  mistakes  as  here  tor 
refusing  a  license  to  a  prior  dealer 
averred  to  be  entitled  thereto. 
183. 

G.  C,  6082,  imposing  a  penalty 
of  twenty  per  cent,  upon  one  who 
engages  in  the  liquor  business 
without  paying  an  assessment,  re- 
fers to  the  assessment  imposed  by 
that  section  alone,  and  not  by 
preceding  sections  (unlike  its  pro- 
totype, R.  S.,  4364-13),  and  hence 
if  compelled  to  be  paid  by  one 
who  had  not  paid  an  assessment, 
but  had  not  refused  information 
to  the  assessor  on  demand,  can  re- 
cover it  back.  Tax  laws  can  not 
be  liberally  construed.  [Affirmed 
without  report,  88  O.  S.,  578.]   221. 

Conviction  for  keeping  open  on 
Sunday  will  not  be  reversed  for 
failure  of  the  record  to  show  that 
the  court  examined  to  ascertain 
whether  it  was  a  first  offense  pur- 
suant to  G.  C,  1261-69  (103  L., 
239),  where  the  affidavit  and  judg- 
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ment  are  basea  on  a  first  offense. 
440. 

JURY— 

Where  different  minds  would 
conclude  differently.    470. 

In  a  will  contest.    485. 

O.  C,  11418-1  (as  amended  102 
V.  41),  allowing  a  Jury  to  be  drawn 
from  another  county  where  its 
county  commissioners  are  parties, 
is  constitutional  and  applies  to 
pending  cases,  for  there  is  no 
vested  right  to  a  remedy.  [Af- 
firmed without  opinion,  88  O.  S., 
587.1     415. 

Waiver  of  a  jury  is  not  shown 
by  a  record  merely  stating  that 
"defendant  did  not  demand  a  trial 
by  jury."    255. 

JUVENILE  DELINQUENCY— 

A  conviction  for  causing  the  de- 
linquency of  a  child  canont  be 
sustained  where  the  record  falls 
to  show  proof  that  the  child  was 
delinquent,  nor  by  evidence  of 
acting  in  a  way  to  cause  delin- 
quency, for  this  is  a  different  of- 
fense.   255. 

LABOR— 

Hours  limited  by  city  charter 
but  not  penalized  until  after  con- 
tract made.    599. 

LANDLORD  AND  TENANT— 

Oral  modification  of  transfer  of 
lease.    234. 

Lessor  can  sue  though  has  re- 
leased.   193. 

An  oral  agreement  by  a  lessee 
under  a  year's  lease  to  continue 
after  the  term  as  a  tenant  from 
month  to  month  is  within  the 
statute  of  frauds  and  he  is  in  for 
another  year  unless  his  continu- 
ance is  distinctly  referable  to  the 
new  contract.    385. 

A  lessee  under  a  lease  for  a 
year  by  holding  over  is  in  for 
another  year  at  the  landlord's  op- 
tion.   385. 

The  rule  binding  for  another 
year  a  yearly  tenant  who  holds 
over  is  not  relieved  from  by  nego- 


tiations for  a  new  lease  or  failure 
to  make  promised  repairs  or  re- 
tention of  the  key  sent  by  mail. 
577. 

Where  H,  owner  of  a  lease, 
agreed  to  transfer  it  to  the  H  Co. 
and  the  H  Co.  agreed  to  transfer 
it  to  M  and  tendered  the  transfer, 
M  is  justified  in  refusing  the 
transfer  where  H  has  not  assigned 
to  the  H  Co.  because  it  would 
not  confer  a  complete  title.    234. 

A  lessor's  right  to  recover  pos- 
session if  gaming  is  conducted  on 
premises  obtains  as  well  where 
the  result  of  a  game  depends  on 
skill  and  dexterity  as  on  chance 
and  though  the  prizes  are  of  equal 
value.    193. 

G.  C,  5972,  making  a  lessor 
criminally  responsible  if  he  does 
not  forthwith  "on  good  faith"  for- 
feit the  lease,  does  not  make  his 
motive  a  defense  to  a  forcible  de- 
tainer nor  his  prior  consent  to 
the  gambling  a  bar.    193. 

A  preponderance  of  the  evidence 
is  all  that  is  required  in  a  lessor's 
forcible  detainer  based  on  using 
the  premises  for  gambling.    193. 

LIBEL  AND  SLANDER— 

Temperate  and  truthful  criti- 
cism of  a  candidate  for  office  in 
order  to  inform  voters  Is  not  to 
be  discouraged.  Publication  by  a 
civil  league  "his  business  and 
court  record  disqualifies  him  for 
the  Legislature"  merely  charges 
incompetency  and  is  not  libellous 
per  se.    49. 

LIEN— 

Where  a  daughter  buys  a  lot  in 
her  own  name  and  by  agreement 
with  her  father,  a  carpenter,  he 
helps  build  a  house  upon  it  which 
is  the  home  of  both,  he  has  an 
equity  in  the  property  and  his  liv- 
ing there  is  notice  to  any  one  that 
he  has  such  equity.    351. 

LIMITATIONS— 

Where  a  case  was  dismissed  for 
non-prosecution  in  1904,  and  two 
months  later  the  dismissal  was 
set  aside  as  made  by  mistake,  and 
in  1906  the  latter  entry  was  set 
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aside  because  made  without  no- 
tice, thus  leaving  the  dismissal 
standing,  the  action  failed  other- 
wise than  on  its  merits  in  1906 
and  not  in  1904.  See  Hutton  y. 
Curry.  [Affirmed,  93  O.  S.,  339.] 
22. 

A  court  of  last  resort,  having 
fixed  the  date  on  which  the  first 
action  had  failed  otherwise  than 
on  its  merits,  a  defense  to  the 
second  action,  seeking  to  show  a 
different  and  earlier  date  for  such 
failure,  will  be  stricken  out  as 
res  judicata,  [Affirmed,  93  O.  S., 
339.J     22. 

LONGVIEW  ASYLUM— 
See  Insane  Asylum. 

MALICIOUS  PROSECUTION— 

Probable  cause  where  the  facts 
are  undisputed  is  a  question  of 
law.  It  is  error  to  define  probable 
cause  in  general  terms  and  leave 
the  Jury  to  find  whether  the  facts 
come  within  the  dfinition.  The 
court  should  tell  the  jury  whether 
the  facts  which  the  evidence  tends 
to  prove  constitute  probable  cause, 
leaving  them  to  find  the  existence 
of  the  facts.    321. 

Advice  of  counsel  before  whom 
all  the  facts  known  to  defendant 
were  laid  in  good  faith  is  condu- 
cive evidence  of  probable  cause 
and  it  is  error  to  refuse  so  to 
charge.    321. 

That  the  grand  jury  indicted 
plain tifT  is  prima  facie  evidence  of 
probable  cause.     321. 

Waiver  of  examination  before 
the  justice  of  the  peace  is  prima 
fade  evidence  of  probable  cause 
for  the  prosecution.    321. 

It  is  error  to  charge  that  de- 
fendant's continuance  of  the  pros- 
ecution after  the  charge  was 
nolled,  knowing  that  it  was  not 
well  founded,  is  evidence  of  actual 
malice  warranting  punitive  dam- 
ages where  there  was  no  evidence 
that  defendant  had  such  knowl- 
edge and  no  explanation  of  the 
term  punitive  damages  or  of  its 
application.    321. 


Relief  association;  compulsory 
membership  in.    305. 

MASTER  AND  SERVANT— 

Assumption  of  risk  where  the 
facts  are  admitted  is  a  question 
of  law  and  not  to  be  left  to  the 
jury.    423. 

Failure  to  limit  charge  to  ordi- 
nary negligence.     423. 

A  gratuitous  invited  volunteer 
can  not  claim  ordinary  care  in 
furnishing  proper  tools  or  a  safe 
place  but  must  be  satisfied  with 
what  he  finds.  But  if  he  is  serv- 
ing a  purpose  of  his  own  or  of  his 
own  employer  he  Is  entitled  to 
such  care  from  the  one  inviting 
him  or  his  servants,  for  they  are 
not  fellow-servants.    423. 

MAXIMS— 

Equity  considers  that  done 
which  ought  to  be  done.    561. 

He  who  seeks  equity  must  do 
equity.     561. 

MORTGAGES— 

Duress  avoids  in  hands  of  bona 
fide  buyer.    351. 

Although  a  deed  may  be  de- 
creed to  be  a  mortgage  at  the  in- 
stance of  a  grantee  and  his  rep- 
resentatives as  well  as  of  a  gran- 
tor, this  is  only  to  prevent  injus- 
tice, and  where  the  grantor  is 
satisfied  no  such  decree  will  be 
made  at  request  of  the  grantee's 
representative  solely  to  enable 
him  to  foreclose  or  collect  and  dls^ 
tribute  the   proceeds.     198. 

An  endorsement  of  transfer  on 
a  mortgage  "per  the  terms  and 
conditions  of  a  contract"  of  this 
date  carries  notice  of  a  limited 
right  in  the  assignee  (as  here  as 
collateral  only)  and  the  assignee's 
satisfaction  of  the  mortgage  can 
not  be  relied  on  by  later  mortga- 
gees but  will  be  set  aside  and  its 
priority  restored.    502. 

After  condition  broken  the  mort- 
gagor or  his  heirs  have  no  legal 
title  on  which  to  sustain  eject- 
ment against  one  in  possession 
under  a  void  foreclosure  of  the 
mortgage.    551. 
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MOVING  PICTURES— 

A  moving  picture  show  is  a  the- 
atrical performance  within  the 
meaning  of  the  Sunday  law.    566. 

MUNICIPAL  CORPORATIONS— 

The  location  of  poles  and  wires 
for  lighting  streets  rests  with  the 
city  and  will  not  be  interfered 
by  the  courts  in  tne  absence  of 
abuse  of  discretion.    44. 

The  city  of  Cleveland  in  1913 
adopted  a  charter  in  which  eight 
hours  was  made  a  day's  work  on 
public  contracts,  but  no  penalty 
was  enacted.  In  1914  defendant 
contracted  to  do  certain  public 
work.  Later  the  city  placed  a  pen- 
alty on  exacting  over  eight  hours. 
Held,  although  the  existing  eight- 
hour  state  law  was  i%)t  to  be  in 
force  until  1915,  the  penal  ordi- 
nance was  valid  and  not  in  viola- 
tion of  the  contract  and  defendant 
can  be  prosecuted  under  it.    599. 

The  sinking  fund  trustees  are 
given  unlimited  power,  in  order 
to  be  ready  to  protect  the  city's 
credit,  to  sell  the  city's  bonds  in 
their  possession  without  advertise- 
ment or  receiving  par  value.  G. 
C,  4522,  that  bonds  "issued  by 
the  trustees  shall  be  sold  the  same 
as  other  municipal  bonds  does  not 
apply  nor  does  G.  C,  3923  and 
3924,  requiring  that  no  city  bonds 
shall  be  sold  for  less  than  par  and 
after  thirty  days'  advertisement. 
369. 

The  purchase  of  bonds  of  a 
municipality  by  its  sinking  fund 
trustees  under  G.  C,  3922  and  4514, 
is  not  a  retirement  but  an  invest- 
ment of  the  bonds  and  they  are 
assets  in  the  hands  of  the  trustees 
the  same  as  other  securities  pur- 
chased.   369. 

Enclosure  by  a  city  hospital  of 
the  sidewalk  of  a  street  vacated 
by  the  city  for  the  purpose  of 
benefitting  the  hospital  lawn  is 
not  justified  as  a  public  necessity 
and  will  be  enjoined  in  a  tax- 
payer's suit  as  an  injury  to  the 
public.     607. 

A  city  may,  under  its  police 
power,  enact  restrictions  and  pen- 


alties excepting  those  imposed  by 
the  state  law.  This  is  not  con- 
tradicting the  latter.    599. 

While  the  adoption  of  plans  and 
direction  to  construct  a  public 
building  (a  fire  engine  house)  are 
governmental  acts,  yet  the  con- 
struction of  the  building  is  purely 
ministerial  and  if  so  carelessly 
done  that  part  of  a  wall  falls  and 
injures  adjoining  property  the 
city  is  liable.     303. 

Payment  by  the  city  treasurer 
on  the  auditor's  warrant  for  serv- 
ices rendered  to  the  city  will  be 
presumed  legally  paid  on  the  au- 
thority of  the  council.  And  the 
city  can  not  recover  back  the  pay- 
ments, no  fraud  or  unreasonable- 
ness being  charged,  on  the  mere 
allegation  that  no  ordinance  "ap- 
pears" authorizing  the  payments. 
419. 

Where  the  lid  of  a  manhole  in 
a  sidewalk  tilted  when  stepped 
upon  by  plaintiff,  previous  acci- 
dents to  others  are  admissible  to 
show  constructive  notice  to  the 
city  and  it  is  error  to  confine  U 
to  its  bearing  on  the  dangerous 
condition  of  the  lid.    506. 

MUTUAL  BENEFIT  SOCIETIES 
Injunction  against  expulsion  ;^ 
no  adequate  remedy  at  law.  465. 
Payment  of  a  specific  sum  to  a 
home  for  the  aged  as  considera- 
tion of  a  promise  to  provide  a 
home  for  plaintiff  constitutes  a 
contract  which  courts  must  take 
cognizance  of  as  distinguished 
from  membership  in  a  frateranl 
order.    465. 

In  a  suit  to  enjoin  the  expulsion 
of  a  member  from  a  home  for  the 
aged,  membership  in  which  she 
had  paid  for,  it  is  error  to  ex- 
clude her  proof  that  a  copy  of  the 
charges  was  refused  her;  that  the 
charges  were  not  substantial,  and 
proof  of  all  other  things  connected 
with  the  order  of  expulsion.    465. 

NEGLIGENCE}— 

Violation  of  a  city  ordinance 
forbidding  vehicles  to  pass  a  street 
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car  standing  to  let  passengers  on 
or  off,  is  negligence  per  se.  [Af- 
firmed, 94  O.  S.,  — .]    17. 

A  charge  of  liability  if  there  was 
negligence  is  faulty  because  it 
would  include  the  slightest  as 
well  as  ordinary  negligence.    423. 

Where  a  passenger  on  the 
bumper  of  a  street  car  is  struck 
by  a  car  following  behind  and  his 
petition  avers  and  his  evidence 
tends  to  prove  that  the  motorman 
of  the  car  behind  knew  or  by  ordi- 
nary care  could  have  known  such 
fact,  failure  of  the  motorman  to 
use  ordinary  care  to  avoid  the 
collision  renders  his  company  lia- 
ble.    212. 

Bursting  of  the  boiler  of  a  trac- 
tion engine  on  a  public  road  kill- 
ing a  person,  is  not  actionable  if 
he  was  a  mere  onlooker  idly 
watching,  for  no  duty  owing  him 
was  violated,  ne  assumed  the 
risk.     317. 

A  person  driving  on  a  highway 
is  not  guilty  of  contributory  neg- 
ligence in  allowing  the  wheels  of 
one  side  to  be  outside  the  macade- 
mized  part  of  the  roadway  where- 
by they  fell  into  a  hole.  [Af- 
firmed without  opinion,  88  O.  S., 
587.]     415. 

*  It  is  not  error  to  refuse  a  charge 
requiring  looking  and  listening 
just  before  driving  on  the  track. 
The  law  does  not  require  any 
specified  distance  but  only  such 
proximity  as  makes  looking  and 
listening  effective,  which  may  be 
forty  feet  away  if  there  is  a  clear 
view  for  three-quarters  of  a  mile. 
326. 

One  who,  approaching  a  sharp 
curve  in  the  highway,  unneces- 
sarily drives  so  close  to  a  street 
car  track  that  his  wagon  is  struck 
by  a  car  coming  round  the  curve 
before  he  can  turn  out,  can  not 
recover.     404. 

A  special  verdict  that  decedent, 
killed  at  a  railroad  crossing,  could 
have  seen  a  stated  distance  up  the 
track,  does  not  show  contributory 
negligence  nor  is  it  inconsistent 
with  a  general  verdict,  for  dece- 


dent is  presumed  to  have  looked 
and  may  have  \ieen  misled  by  the 
absence  of  signals  on  which  he 
had  a  right  to  rely. 

The  defense  of  contributory  neg- 
ligence of  one  who  knowingly 
walks  over  an  ice-covered  side- 
walk, which  she  couid  have  avoid- 
ed, is  not  cut  off  by  the  fact  that 
the  ice  came  from  a  defective 
down  spout  neglected  contrary  to 
a  city  ordinance;  for  if  this  is 
considered  a  willful  neglect,  the 
intervening  agency  of  contributory 
negligence  is  primarily  responsi- 
ble.   122. 

A  wagon  boy,  whose  duty  It  was 
to  stand  on  the  tail-gate  and  watch 
the  load  and  help  the  driver  un- 
load on  request,  is  not  engaged  In 
a  joint  enterprise  with  the  driver, 
so  that  the  latter's  negligence  is 
imputed  to  him  when  injured  by 
collision  with  a  street  car.  [Af- 
firming 18  N.P.(N.S.),409.]     49. 

Standing  on  bumper  of  street 
car  is  not  negligence,  when.    212. 

NON-SUIT— 

If  the  testimony  tends  to  prove 
plaintiff's  case,  it  is  error  to  di- 
rect a  verdict;  weighing  of  testi- 
mony is  not  permitted,  and  so 
if  the  testimony  is  not  conflicting 
but  differing  minds  would  reason- 
ably conclude  differently  there- 
from.   470. 

Directing  a  verdict  for  defend- 
ant on  plaintiff's  opening  state- 
ment is  an  abuse  of  discretion 
where  no  opportunity  was  given 
him  to  modify,  explain  or  add  to 
it.     270. 

NUISANCE— 

Bursting  of  engine  on  public 
road.    317. 

Although  a  garbage  reduction 
plant  by  contract  with  the  city 
under  G.  C,  3809,  is  performing  a 
public  health  function,  yet  its 
emission  of  odors  to  the  annoy- 
ance of  dwellers  half  a  mile  away 
will  be  enjoined  if  attributable 
only  to  carelessness  or  accident 
533. 


INDEX. 


623 


One  not  suffering  any  injury  by 
a  public  nuisance,  as  a  fence  in 
the  limits  of  a  highway,  has  no 
right  to  take  the  law  in  his  own 
bands  and  abate  it;  hence,  an 
electric  railway  tearing  down  the 
fence  and  causing  the  owner's 
arrest  for  resisting,  who  now  sues 
for  false  arrest,  can  not  sustain 
a  directed  verdict  in  its  favor 
where  the  record  fails  to  show 
that  it  was  such  a  road  as  was 
entitled  to  use  the  highway  with- 
out appropriation.    401. 

OFFICE  AND  OFFICER— 

Compensation  to  sheriff  for 
feeding  prisoners.    177. 

No  personal  liability  for  quasi- 
Judicial  acts  performed  by  an  offi- 
cer.    183. 

Charges  can  not  be  tried  unless 
they  embody  facts  apprising  the 
defendant  of  what  he  is  to  meet. 
55. 

A  mayor  may  entertain  charges 
against  a  city  civil  service  com- 
missioner without  the  state  civil 
service  commission  first  investi- 
gating the  defendant's  conduct.  55. 

The  practice  of  the  official  who 
is  to  try  a  subordinate  of  making 
the  charges,  thus  appearing  both 
as  accuser  and  judge,  is  at  least 
questionable.     55. 

If  a  proposed  act  is  legal  the 
motive  which  prompts  it  is  not 
material;  for  any  subsequent  un- 
lawful use  of  the  result  can  be 
enjoined  when  attempted.    369. 


PARENT  AND  CHILD— 

The  father  of  an  illegitimate 
child  can  be  prosecuted  for  its 
non-support  under  G.  C,  12970, 
although  it  does  not  mention  ille- 
gitimate children,  as  well  as  under 
Section  13008,  although  the  mu- 
nicipal court  has  no  Jurisdiction 
under  the  latter  section.     447. 

In  prosecution  of  a  man  for 
failure  to  provide  necessities  to 
his  child  by  a  married  woman  who 
had  been  abandoned  by  her  hus- 


band, she  Is  a  competent  witness 
to  testify  to  the  non-access  of  her 
husband.    447. 

PARTIES— 

Where  the  defendant  was  desig- 
nated "The  Commissioners  of 
Guernsey  County,  Ohio,"  a  demur- 
rer for  defect  of  parties  was  sus- 
tained and  leave  given  to  amend 
by  inserting  in  the  caption  the 
words  "Board  of."  [Affirmed 
without  report,  88  O.  S.,  586.]   415. 

As  to  the  Joining  of  trustee  and 
beneficiary  as  plaintiffs.     225. 

As  plaintiff  may  sue  some  of 
several  Joint  tort-feasors,  so,  hav- 
ing sued,  all  may  be  dismissed. 
443. 

An  insane  ward  having  filed  an 
action  for  damages,  the  court  may 
allow  the  guardian  to  be  substi- 
tuted as  plaintiff  and  to  dismiss 
the  action.    129. 

PARTITION— 

Heirs  and  devisees  of  property 
leased  perpetually  with  privilege 
of  purchase  have  no  right  to  parti- 
tion.   198. 

PAYMENT— 

To  obtain  release  of  goods  is 
not  voluntary.    276. 

Payments  by  city  officers  of 
legal  debt  presumed  authorized. 
419. 

PLEADINGS— 

Where  the  contract  of  sale  sued 
on  has  been  destroyed  by  fire  since 
suit  brought,  parol  evidence  of  its 
contents  should  not  be  admitted 
until  the  loss  is  set  up  by  supple- 
mental petition.     225. 

W^here  a  defendant,  being  in  de- 
fault, obtained  leave  to  file  an 
answer  pending  a  motion  for  Judg- 
ment by  default,  the  fact  that  he 
filed  a  general  denial,  which  is 
not  claimed  to  be  sham,  did  not 
Justify  the  court  in  striking  the 
answer  from  the  files  and  render- 
ing Judgment,  and  to  do  so  is  an 
abuse  of  discretion.     111. 

A  petition  on  a  bond  is  demur- 
rable if  it  fails  to  plead  the  con- 


624 


INDIDC 


dltlon  which  Is  broken,  although 
it  makes  the  copy  of  the  bond  at- 
tached part  of  the  petition.    97. 

Where  an  amended  petition  on  a 
bond  fails  to  plead  the  condition 
broken,  but  the  original  petition 
had  set  out  the  bond  in  haec 
verba,  a  reviewing  court  may,  on 
demurrer,  search  the  record  to 
ascertain  that  the  terms  of  the 
bond  preclude  a  recovery.    97. 

In  a  foreclosure  of  a  mortgage 
on  half  a  tract,  a  second  mort- 
gagee of  the  whole  tract  duly 
served  can  not  have  foreclosure 
of  his  mortgage  on  the  other  half 
on  a  cross-petition  filed  after  de- 
cree on  the  first  mortgage  and 
without  service  on  the  mortgagor. 
551. 

Defendant's  motion  for  judg- 
ment on  the  pleadings  can  not  be 
helped  by  denials  in  his  answer 
or  by  aflirmative  allegations «there- 
in  which  are  denied  by  the  reply. 
369. 

PLEDGE— 

The  pledgee  selling  the  pledger 
articles  at  private  sale  as  au- 
thorized by  the  terms  of  the  pledge 
acts  as  agent  of  the  pledger  and 
it  is  his  duty  as  agent  to  exhibit 
the  articles  so  as  to  attract  buyers 
and  use  all  other  reasonable  means 
to  reach  the  fair  value.    158. 

Where  the  pledgee  sells  at  pri- 
vate sale  for  less  than  the  actual 
value  this  discrepancy  need  not  be 
so  great  as  to  show  intentional 
wrong  in  order  to  make  him  liable 
for  the  difference,  but  may  be 
such  as  to  snow  want  of  care  and 
neglect  of  duty.    158. 

PROHIBITION— 

To  court  of  insolvency.    1. 

This  writ  lies  only  where  unau- 
thorized judicial  or  gfua«i-judicial 
power,  which  will  result  in  in- 
jury, is  about  to  be  exercised,  and 
there  is  no  other  adequate  remedy. 
11. 

The  mayor  of  a  city  has  no  juris- 
diction, under  G.  C,  486-19,  to  re- 
move a  civil  service  commissioner 
for  malfeasance,  etc.,  on  charges 


which  contain  no  averments  of  the 
facts,  and,  as  no  appeal  or  error 
lies,  a  writ  of  prohibition  is  a 
proper  remedy.    55. 

A  person  may  apply  in  his  indi- 
vidual capacity  for  this  writ  to 
prohibit  an  inferior  tribunal  from 
usurping  a  jurisdiction  to  his  in- 
jury.   65. 

PUBLIC     UTILITIES     COMMIS- 
SION— 

Compliance  with  an  order  by  the 
public  utilities  commission  for  the 
erection  of  a  gate  at  a  railroad 
crossing  will  be  presumed  to  the 
satisfaction  of  the  commission  as 
to  location  where  it  takes  no  steps 
under  G.  C,  614-67,  to  enforce  the 
order;  and  hence,  under  G.  C,  549 
(103  L.,  816),  no  court  except  the 
Supreme  can  entertain  the  objec- 
tion that  the  gate  is  not  at  the 
crossing.    572. 

QUO  WARRANTO— 

The  Court  of  Appeals  of  Frank- 
lin County  has  jurisdiction  of  an 
information  by  the  Attorney-Gen- 
eral against  an  individual  of  an- 
other county  who  is  assuming  to 
insure  lives.  G.  C,  345  and  12311, 
giving  jurisdiction  to  the  circuit 
court,  apply  to  the  court  of  ap- 
peals. [Affirmed,  90  O.  S.,  363.] 
218. 

RAILWAYS— 

Penalties  for  requiring  em- 
ployees to  join  relief  association 
and  waive  damages  for  injuries. 
572. 

Gate  ordered  by  public  utilities 
commission;  location  objected  to. 
572. 

Elimination  of  grade  crossings 
by  a  city  is  a  police  power  and  not 
limited  by  the  franchise  of  a  trac- 
tion company  occupying  the  street, 
but  the  grade  and  location  of  the 
street  may  be  changed  and  the 
traction  company  must  adapt  it- 
self thereto.    513. 

The  cost  of  eliminating  a  cross- 
ing by  building  a  viaduct  being 
borne  65  per  cent  by  the  steam 
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railroad  and  35  per  cent  by  the 
city,  the  city  obtained  a  judgment 
against  a  street  railroad  for  about 
one-half  of  its  35  per  cent,  which 
is  held  to  be  reasonable  under  the 
circumstances.    513. 

A  city  in  contracting  with  a  rail- 
road to  separate  a  crossing  need 
not  notify  a  street  railroad  com- 
pany thereof  or  make  it  a  party  in 
order  to  compel  it  to  adjust  itself 
thereto  or  %o  contribute  to  the 
cost    513. 

RECEIVER— 

Appointment  of  a  receiver  is  er- 
roneous where  the  appointment  is 
an  end  in  itself  and  not  ancillary 
to  other  relief  within  G.  C,  11894 
and  11398.    497. 

REFERENCE}— 

Appointment  of  one  "as  referee 
to  take  the  testimony  and  on  com- 
pletion of  evidence  and  argimient 
to  return  the  same  to  court  with 
separate  findings  of  law  and  fact 
for  final  disposition  by  the  court'' 
is  an  appointment  of  a  referee  and 
not  a  master  commissioner.   481. 

A  consent  entry  appointing  a 
named  person  referee,  followed  six 
weeks  later  by  an  entry  reciting 
that  the  court  *'on  its  own  motion" 
appoints  the  same  person  referee, 
who  was  duly  sworn  and  qualified, 
is  not  an  appointment  by  the  court 
alone  under  G.  C,  11476,  but  by 
consent  under  11475,  the  later  en- 
try being  merely  to  show  accept- 
ance and  qualification.    481. 

To  review  a  referee's  finding  a 
motion  for  a  new  trial  must  be 
made  before  him  and  overruled 
and  a  bill  of  exceptions  authenti- 
cated by  him.    481. 

REFORMATION— 

Mistake  must  be  proved  by  clear 
and  convincing  evidence  and  must 
be  mutual.    559. 

RELEASE— 

Settlement  with  one  bars  an  ac- 
tion against  another  tort  feasor. 
191. 

RELIEF  ASSOCIATION— 
See  CoNsirruTioNAL  Law. 


RESCISSION— 

A  statement  by  the  buyer  of 
property  that  bank  stock  which 
he  turned  in  as  part  payment  was 
worth  $235  per  share  whereas  it 
was  worthless,  though  such  state- 
ment was  made  in  good  faith,  is 
not  the  expression  of  an  opinion, 
but  one  which  he  had  no  right  to 
make  unless  he  knew  it  had  the 
value  put  upon  it  and  entitles  the 
other  party  to  rescind.    262. 

Where  worthless  bank  stock  in- 
nocently represented  to  be  good  is 
given  as  part  payment  for  real 
estate  which  has  since  increased 
in  value,  the  court  in  order  not  to 
deprive  the  buyer  of  the  enhance- 
ment in  value,  will  give  him  the 
option  of  submitting  to  a  rescis- 
sion or  of  compensating  the  ven- 
dor for  her  loss  on  the  bank 
stock.    262. 

ROADS— 

Liability  for  injury  to  an  on- 
looker from  the  bursting  of  the 
boiler  of  a  traction  engine  on  a 
public  road.    317. 

Who  may  remove  obstruction 
from  public  road.     401. 

Getting  outside  of  traveled  part 
of  road  not  contributory  negli- 
gence.   415. 

SALES— 

Where  goods  not  selected  by  the 
buyer  are  sent  to  her  house  with- 
out a  price  being  named  or  time 
fixed  for  approval,  and  she  lets 
eight  days  elapse  after  learning 
that  the  goods  were  charged  to 
her,  this  does  not  show  a  com- 
pleted sale  (G.  C,  8399,  sub.  2), 
and  the  seller  is  entitled  as  against 
her  trustee  in  bankruptcy  to  the 
proceeds  of  sale.    63. 

G.  C,  8568,  requiring  the  seller 
in  case  of  a  condition  to  place 
"thereon"  his  affidavit,  is  satisfied 
by  attaching  an  affidavit  written 
on  a  separate  sheet  [Overruling 
12  C.C.(N.S.),  15.1    61. 

SCHOOLS— 

Teachers  have  no  vested  rights 
in  their  positions  and  their  rights 
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terminate  with  the  period  of  em- 
ployment    581. 

G.  C,  7701,  that  a  teacher  shaU 
not  be  dismissed  except  on  writ- 
ten charges  and  a  hearing  does  not 
enlarge  G.  C,  7708,  giving  him  an 
action  if  dismissed  for  insufficient 
reason.  Hence  a  discharge  for 
immorality  is  not  actionable  on 
the  ground  if  po  proper  notice  but 
only  if  the  jury  find  that  the  rea- 
son of  discharge  is  insufficient. 
581.  — - — ^ 

The  management  of  schools  of 
a  city  is  vested  in  the  superinten- 
dent and  board  of  education  and 
their  policy  in  employing  teachers 
can  not  be  interfered  with  by  the 
courts  in  the  absence  of  abuse 
of  discretion  and  an  injunction 
against  their  refusal  to  appoint  or 
reappoint  an  applicant  who  is  or 
Intends  to  become  affiliated  with 
a  labor  union  is  a  nullity  and  the 
court  has  no  power  to  punish  a 
violation  of  such  order.     581. 

The  right  of  the  superintendent 
and  board  of  education  in  employ- 
ing teachers  is  a  constitutional 
freedom  of  contract  and  their  res- 
olution not  to  appoint  or  reap- 
point any  applicant  affiliated  with 
a  labor  union  is  a  valid  exercise 
of  their  authority.    581. 

SENTENCE— 

Though  the  record  does  not 
show  that  defendant  was  asked  if 
he  had  anything  to  say  why  sen- 
tence should  not  be  passed  it  will 
be  presumed  that  such  question 
was  asked.    255. 

G.  C,  2166,  be^ng  the  indeter- 
minate sentence  law  of  1913,  if 
applied  to  prior  offenses  would 
be  ex  post  facto  and  so  far  void; 
and  if  so  applied  the  cause  must 
be  removed  for  re-sentence.    281. 

SEWER— 

Where  an  acreage  tract  with  but 
one  dwelling  on  it  abuts  on  the 
street  wherein  the  sewer  is  made, 
which  sewer  is  not  available  to  the 
dwelling  and  the  tract  can  be  sub- 
divided to  better  advantage  into 
lots  facing  said  street,  the  assess- 


ment will  be  limited  to  such  front- 
age and  to  the  average  depth  of 
lots.    542. 

SHERIFF— 

G.  C,  2996,  that  the  salary  shall 
be  in  lieu  oi  all  fees  and  allow- 
ances and  shall  in  no  case  exceed 
16,000,  construed  with  G.  C,  2997, 
that  in  addition  to  comtiensation 
and  salary  the  county  shall  make 
allowances  for  feeding  prisoners 
and  does  not  require  a  report  of 
such  expenditures,  entitles  the 
sheriff  to  retain  the  excess  over 
the  cost  of  feeding  prisoners.    177. 

SPECIFIC  PERFORMANCE— 

A  written  agreement  with  the 
only*  parent  of  a  child  to  adopt 
it  and  that  it  should  inherit  the 
same  as  if  their  own  child,  having 
been  fully  carried  out  by  the  child 
though  not  adopted,  will  be  specifi- 
cally enforced  against  the  heir. 
545. 

Plaintiff  having  before  suit  had 
both  actual  and  constructive  notice 
that  defendant  by  conveyance  to 
a  bona  fide  buyer  had  disabled 
himself  to  carry  out  an  agreed  ex- 
change, is  not  entitled  to  have  the 
suit  retained  for  assessment  of 
damages,  for  his  remedy  at  law 
is  adequate.    95. 

STATUTES— 

The  practical  construction  given 
to  a  doubtful  statute  by  the  state 
or  officers  whose  duty  is  to  carry 
it  into  execution  is  entitled  to 
great  weight  and  not  to  be  over- 
turned unless  clearly  erroneous. 
[Affirming  15  N.P.(N.S.),  505.1 
177. 

STREETS — 

Prior  accidents  as  notice  to  city. 
506. 

Vacation  of,  for  benefit  of  hos- 
pital; legality.    607. 

SUMMONS— 

On  cross-petition;  when  neces- 
sary.    551. 

SUNDAY  LAW— 

A  moving  picture  show  is  a  the- 
atrical performance  and  therefore 
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forbidden    on    Sunday    under    G. 
C,  13049.     556. 

SURETY— 

Signer  of  note  by  duress  be- 
came surety  and  payee  becomes 
principal  on  transfer  to  innocent 
holder.     351. 

Right  to  bring  in  principal,  351. 

In  an  action  for  contribution, 
asking  money  only  and  no  equita- 
ble relief,  plaintiff  is  entitled  to 
costs  under  G.  C,  11624.    40. 

A  requirement  in  the  bond  that 
the  owner  must  notify  the  surety 
of  any  default  refers  to  a  default 
terminating  the  contract  or  one 
on  which  liability  is  based  and  not 
to  every  technical  default  or  slight 
variance.    292. 

Changes  of  a  minor  character 
in  the  plans  by  order  of  the  state 
Inspector  do  not  release  the  con- 
tractor's surety,  especially  if  re- 
ported to  one  of  its  officers  and  not 
objected  to  by  him.  Parties  are 
presumed  to  contract  with  refer- 
ence to  state  inspection  laws  and 
to  contemplate  that  minor  changes 
might  be  ordered.    292. 

Advances  to  the  contractor  be- 
yond what  he  is  entitled  to,  if 
made  as  loans  and  not  as  pre-pay- 
ments,  though  to  be  repaid  out  of 
estimates,  will  not  vitiate  the 
bond.    292. 

Payment  of  progress  estimates 
in  full  instead  of  a  percentage 
called  for  by  the  contract  will  not 
release  the  contractor's  surety 
where  they  were  made  on  the  cer- 
tificates of  an  architect  who  is 
not  an  agent  or  under  control  of 
the  owner  but  is  by  the  terms  of 
the  contract  selected  as  an  inde- 
pendent authority.    292. 

TENDER— 

Lawful  part  of  unlawful  de- 
mand.   65. 

TRIAL— 

On  trial  of  an  attendant  in  an 
insane  hospital  for  killing  a  pa- 
tient, it  is  depriving  him  of  a 
constitutional  right  to  admit  the 


coroner  to  testify  to  what  other 
insane  patients  told  him  in  de- 
fendant's presence  as  to  the  kill- 
ing, other  members  of  the  medical 
staff  testifying  that  such  patients 
did  not  have  capacity  to  observe 
or  remember  accurately  what  took 
place,  defendant's  silence  is  not  an 
admission,  for  he  was  not  required 
to  speak.     257. 

VENDOR  AND  PURCHASER— 

In  ascertaining  the  difference  be- 
tween market  and  contract  values 
what  the  property  brought  on  a 
re- sale  at  auction  on  less  favorable 
terms  of  sale  is  not  competent  225. 

Where  the  owner  of  property 
and  one  holding  the  legal  title  in 
trust  for  a  creditor  of  the  owner 
join  in  a  contract  to  sell,  they  are 
both  proper  and  necessary  plaint- 
iffs in  an  action  for  damages 
against  the  buyer  who  refuses  to 
take,  although  the  trustee  was  not 
to  receive  any  part  of  the  dam- 
ages.   225. 

In  an  action  at  law  against  a 
repudiating  buyer  the  plaintiff 
must  prove  a  proper  title  in  him- 
self, the  same  as  in  specific  per- 
formance.   225. 

A  deed  is  presumed  to  have 
been  delivered  at  its  date  in  the 
absence  of  evidence;  hence  if 
dated  before  the  grantor's  contract 
to  sell  to  defendant  it  is  proper 
evidence  of  his  inability  to  carry 
out  his  contract.     225. 

Tender  of  a  deed  is  unnecessary 
at  law  the  same  as  in  equity  to 
a  buyer  who  absolutely  renounces 
the  contract,  for  it  would  be  a 
vain  thing.     225. 

VERDICT— 

It  is  doubtful  whether  interrog- 
atories to  the  jury  and  their 
answers  are  properly  before  a  re- 
viewing court  where  they  do  not 
appear  in  the  bill  of  exceptions 
or  transcript  further  than  the 
court  in  its  charge  told  the  jury 
to  answer  certain  interrogatories 
and  among  the  papers  of  the  case 
duly  backed  and  marked  filed  is 
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a  paper  marked  interrogatories. 

84. 

WILLS— 

A  subscribing  witness  signing 
before  the  testator  signs  does  not 
invalidate  the  will  where  the  sign- 
ing was  one  continuous  transac- 
tion.   485. 

Although  by  G.  C,  12080,  an  ex- 
ecutor as  made  by  statute  a  nec- 
essary party  to  a  will  contest,  this 
does  not  alter  the  rule  that  he 
can  not  be  allowed  the  expenses  of 
an  unsuccessful  resistance.     298. 

A  will  contest  is  a  civil  action 
and  so  denominated  in  G.  C, 
12079;  therefore  the  three-fourths 
Jury  law  (G.  C,  11455)  applies. 
485. 


WITNESS— 

Wife  can  testify  to  non-access 
of  husband  as  against  father  of 
her  illegitimate  child  for  non-sup- 
port   447. 

Court's  comment  on  credibility 
of,  cured  by  rest  of  charge.    537. 

WORDS  AND  PHRASES— 

The  word  "owner"  means  abso- 
lute or  fee  simple  owner.    283. 

Testimony  does  not  include  OTi- 
dence.    420. 

WORKMEN'S  compensation- 
No  appeal  lies  to  the  amount 
awarded  to  an  injured  employee, 
where  some  award  has  been  made, 
G.  C,  1465-75,  making  the  award 
final.    [AfOrmed,  94  O.  S., — .]  161. 
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